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CASES 


"  ABQUED  AND  DETEaMINEP 

.  ■ 

IN,  TUB 

ia  COURT  OF  THE  STATE  OF  GEORGIA, 


AT  SATANBAH» 


Q^WW  M;  Pender«ba«t  and  othisrst  plainliffii  in  error, 
iw  OlF^lbt,  admiDistrator  of  F.  Foley,  deceaaeJ. 


I^Iaw,  tiiegeueiuijnilfi  m,  that  when  the  Statute  of  XJinito- 
gipf  Jm  run,  it  contiiines  to. run,  UDless  iti  progrcM  is  airefted  hj 
ritrre  le^fotive  cnactnmit. 

oKacif  Ec|mty//raifJ{]mi  bi^eu  held  to  be  an  /•jw^a^Ato  thcopcratiou 
■tnt^  until  the  diieovery  of  the  fraud. 

itereitof  infanta,  as  contr'mphitod  by  the  Act  of  1817,  ftgainit  which 
Me  tif  LimitBtimis  doe* not  ran,  must  be  such  an  interest,  as  will  eni^ 
I  111  maiataia  am  action  in  their  own  nomo  by  thoir  guardian ;  as, 
ha  Jagat  title  to  the  property  is  vested  in  them. 

«<^ia  titio  topernomd  property  of  a  testator  or  intestate,  vests  in  hia 
r  OF  administrator,  and  the  Statnte  of  Limitations  hus  operated  as  a 
hib  Dght  of  such  exeunlop  or  administrator  to  maintain  an  action 
'i|tiluit»ne  who  Ins  converted  it,  the  rfght  of  the  infant  ecMtui  que 
^■■*i*'«  ""itoror  adminiitratoy,  will  be  aho  barred  by  the  Statute. 


Hkjf  in  Chatham  Superior  Court.  Tried  before  Judge 
S,  February,  1349. 

It  Pendergrast,  a  citizen  of  Savannah,  boing  in  bad  health, 
9Ule  ia  1830,  for  Ireland,  leaving  Daniel  Foley  as  his 
agent  to  manage  his  property,  consisting  of  several  ne* 
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t*ondergnut  and  othen  «••  -Foley. 


mi^ 


groeSy  drayiy  and  some  real  estate.  The  immediate  managemeiit 
of  the  drays  was  under  the  control  of  Andrew  Qixon.  On  ihf 
Ist  November,  1830,  all  the  negroes  ^and  drays  of  Pendergraift 
were  sold  at  public  auction  by  Daniel  Foley,  and  the  HBgnm 
were  all  purchased  by  him.. 

In  1832«  the  last  will  and  testament  of  Patrick  Pendergraat  wai 
admitted  to  probate,  and  the  executors  qualified  under  the  aamo. 
The  executors  had  a  settlement  with  Daniel  Foley,  and  received 
from  him  the  amount  of  the  auction  sales.  Foley  failed  ta^pif 
over  the  amount  received  from  Dixon  for  profits  of  drays  prei^ . 
ous  to  sale  a/L  auction*  Andrew  Dixon  intermarried  with,  the  on- 
ly daughter  of  Daniel  Foley,  and  after  his  death,  on  18th  April« 
1842,  Dixon  and  wife  mortgaged  two  of  these  negroes,  Sam  Uai 
George,  to  Ebenezer  Jenckes,  for  the  payment  of  $000.  Sulfate 
quently,  the  mortgage  was  foreclosed,  and  the  negroes  sold  by  tb 
Sheriff,  and  bought  by  Fraocis  Foley,  September,  ISiZ,-  \ 

In  1845,  Edward  Pondergrast  and  Philip  Roily  and  Wife,- (fb^ 
mcrly  Julia  Ann  Pcndergrast)  the  legatees  under  the  will  of  Pal- 
rick  Pendergrast,  brought  an  action  of  trover  against  JPVaiMM 
f^oley  for  the  two  negroes^  Sam  and  George.  There  was  a  ver^ 
diet  for  the  plainti£&,  and  an  appeal  entered. 

Pending  ihe  appeal,  Francis  Foley  filed  his  bill  on  the  "Eqfaktf' 
side  of  Court,  setting  forth  that  he  was  a  purchaser  for  value  witb- 
out  notice,  and  those  under  whom  be  claimed  had  been  in  iidvene 
possession  for  more  than  fi)ur  years.  The  bill  prayed  a  perpeCn- 
al  injunction. 

The  answer  of  Pendergrast  and  Reily  and  Wife,  set  forth  the 
fi^regoing  facts ;  and  farther,  that  the  purchase  by  Daniel  Foley 
was  fraudulent  and  void ;  that  Dixon  had  full  knowledge  of  tEer 
firaud ;  that  defendants  weitf^inors  at  the  time  of  the  sale,  anl 
bat  lately  came  of  age,  and  had  Ho  knowWge  of  the  fraud  uatB 
within  the  last  few  years ;  that  the  executors  assented  to  the  leg»> 
cy  tq  them  before  the  settlement,  an4  that  so  soon  as  their 
wns  given,  the  Statute  of  Limitations  ceased  to  run.  The 
set  up  by  the  defendants,  was  the  payment  for  board  and  clothiag 
of  the  minors  shortly  afler  the  qualification  6f  the  executors. 

Upon  the  trial,  much  testimony  was  introduced,  not  necessazj 
to  be  here  inserted. 

-  -    ■ 

The  Court  chai'ged  the  Jury  at  some  length,  to  which  charge^ 
the  following  errors  are  assigned:  ^ 
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Paadergrut  ml  othert ««.  Foley. 


lit  Becaiue  the  Coart  ckarged  th«  Jury,  that  when  notice  c^ 
•QCtioD  Btta,  in  1830,  of  nid  slaves  was  broagfat  liome  to  die 
inecatonydatii^uanicbas  tint  sale  was  the  ftmnd,  dM  fraud  be- 
fidg  dun  discovered  to  tlie  ezecntors,  dial  die  bar  of  the  Statute 
csiiBineno^a  • 

8db  Becanse  the  Court  charged  the  Jury,  that  the  possession 
of  Andrew  Dixon  (whether  he  had  or  had  not  knowledge  of  tbo 
fraod)  of  these  slaves,  had  barred  the  right  of  tho  defendants 
tliereto. 

'  3d:'  Beca^use  the  CoUrt  charged,  that  the  Act  of  1817  did  nut 
'proteet  the  interest  of  tho  minor  legatees  of  Patrick  Pendergrost, 
Imt  that  the  executors  being  barred,  tho  said  interest  c^  the  mi- 
liors  was  also  barred. 

'^  4di.  Because  the  Court  charged,  that  the  appropriation  of  tho 
|irofbs  and  income  of  the  estate  of  Pendcrg^rast,  to  the  mainten- 
iaiee  and  support  of  the  defendants,  (who  were  sole  legatees  un- 
der aaid  WilUJdid  not,  in  law,  constitute  such  an  assent  on  the  part 
oifdie  executors,  as  to  vest  tho  legal  title  to  the  slaves  in  the  loga»> 
tees,  so' as  to  bring  diem  under  the  provision  of  the  Act  of  18th 
X>ecember,  1817. 

5di.  Because  the  Court  charged,  that  the  defendants  were  bar- 
red by  the  Statute  of  Limitations  from  any  claim  to  said  slaves, 
when  neither  D.  Foley,  Dixon,  or  F.  Foley,  had  separately  hod 
~    >n  ftir  the  length  of  time  prescribed  by  tho  Statute. 


H,  M.  Charlton  and  John  E.  Ward,  for  plaintlfi  error,  cited 
liie  following  authorities : 

Mkiomd  vs.  CHrod,  4  Hawetrd^s  8mp.  Ct.  Rep.  561.  4  BlacJcf. 
84:  t  Oa,  Rep.  212.  Ward  am  Leg.  3G4,  7.  2  Williams  an 
Bvdrs.  984.  Mattkem  an  Extrs.  176,  177.  Camyn's  Dig.  title 
Ajdmhiistratumf  e.  6.  Paramour  vs.  Yardhy^  Plawden,  539,  544. 
Pfmee,  227, 229.  McLeod  vs.  Rogers,  2  Richardson,  20,  22.  1 
JBa2r#  Jnrispmdenee,  225. 226.     Tillinghast's  Adams,  491. 

Wm.  Law,  -for  defendant  in  error,  cited  the  following  author- 


*     Bdrpendtng  vs.  The  Dutch  CkurcA,  16  Peters,  455,  493.     Pas- 
dud,  adm*r  v$,  Davis,  3  KsUy,  262.    Hovendcn  vs.  Annesley,  2  ScA. 


SUPREME  COURT  OP  GEORGIA. 


rendcrgrast  and  othera  f «.  Folcy> 


4*  Jjef.  630.  3  ttU  52.  10  PtU  223.  17  Yt9. 97.  .  1  /CeZ/y,  388; 
53S,  379.  4  McCouly  423.  Xeinw  on  IVtfj€#,  24  Iiaip  hih.  Mi 
JlfcPAtfrMw  o»  Infanit^  41  Xra«9  Zrt&.  540..  3  P,  WmM.  309,-  9 
£a2/  ^  BmUy,  71.  20  PicA;.  2.  1  MeLem,  533.  Jf^ruuv,  57& 
2  Treadway's  Const.  Rep.  549.  1  N.  if  McC.  296.  3  J&fcCM 
441.     1  J^ai7<?3f,  504.     1  BaiUy^  505. 

J3y  the  CIm^Af— WAKNBRf  J:  delivering  the  c^inion.  ^ 

[1.]  The  main  question  invoiyed  in  thiacase  iti»  whether  Fran* 
ciB  Foley,  tbo  original  diofondant  in  the  action  of  troy^»  waa.pko* 
tected  by  the  Statute  of  LhnitatioBB  from  u.  recovjery  of  the  tm 
slaves,  Sam  and  George,  in  a  suit  instituted  by  the  legatees,  of 
Putrick  Pendergrasl*  deceased.  In  November,  1830*  thejie' 
groea  were  sold  by  D.  Foley,  at  auction,  as  Uie  property  oC-Pal* 
rick  Pendergrast,  and  purchased  by  D.  Foley,  who  wasthe^gpet/ 
of  pQndergrast.  The  negroes  passed  from  D.  Foley  into  the  pqt- 
session  of  one  Andrew-Dixon,  und  weixs  mortgaged  by  Cixoo-tti 
Jenckes,  and  subsequently  sold,  on  (he  foroclosare  of  the  moff^ 
gage,  at  SboriiTs  sale,  and  purchased  by  Francis  Foley,  in  1842. 
Patrick  Pendergrast  died,  leaving  a  will,  by  which  H.  Caaaidy  ^d 
L.  O'Byrne  were  appointed  his  executors.  In  January,  1932, 
the  executors  of  Patrick  Pendergrast  were  qualified  toexeco^ 
his  will.  In  March,  1832,  the  executors  of  Pendergrast  had  a  aeV 
tlement  with  D.  Foley,  the  agent  of  Pendergrast,  who  sold  the 
negroes  at  auction,  in  1830,  for  the  proceeds  of  the  sale  of  the  ne* 
groes,  and  reccivco  from  said  agent  the  amount  of  the  sale  ther^oC 
In  June,  1845,  the  legatees,  under  the  will  of  P.  Pendergrast,  in-  *' 
stituted  their  action  of  trover  against  the  present  defendant's  in^  ' 
testate,  Francis  Foley,  who  was  the  purchaser  of  the  negroes  al 
the  SheriflTs  sale.  Pending  the  action  of  trover,  a  bill  was.  filed 
by  the  defendant  in  that  action  against  the  plaintiff  therein,  pray* 
ing  for  a  perpetual  injunction ;  and  upon  the  trial  of  that  bill  iB 
the  Court  bclow',  the  question  in  i-ogard  td  the  Statute  of  Linul^ 
tions  was  made.  From  the  lime  of  the  qualification  of  the  exec- 
utors of  Pendergrast.  and  the  settlement  by  them  with  D.  Foley, 
in  1832,  to  the  time  of  the  commencement  of  the  action  of  trovof 
against  Francis  Foley,  who  claimed,  under  the  title  derived  from 
I>Bniel  Foley,  more  than  twelve  years  had  elapsed.     The  plaintiflb . 
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FsBdeqfiMl  awl  athen  r««  Folt^. 


of  trover  wcro  therefoi-e  barred  by  the  Statntv  4if 
proTitied  the  Statute  run  againet  them* 
rt^MM  below  decided  tbat  the  legatees*  under  tlie  will  of 
r^gEaHy  were  barred  by  ttie  Statate,  and  there  wm-a  dooreo 
idr  fluking: the  jojundioii  perpetual.;   whcreap«»»«  the  leg- 
scuptedy^and  now  asaign  the  aame  for  errors  here/    in  a 
afli^w,  the  general  rule  is,  that  wbep  the  Statute  oC  Limi- 
OBce  Iwgns  to  run,  it  conlinuet  to  runrUoleM  its  progrefti 
ged  by  some  positi^cc  legislatiye  enactment.     Brnflnnime  gm 
glim  €0.     Puh  r«.  Randail,  1  Jokn:  R^.  1C6.     Admnm- 
ff  ifcCoUougk  139.  Speed,  3  ATrCbrrf's  Rep,  i5^     Barim^ 
Gbm^  Jlid.  i52^  ^ 

!■  Govts  oTEqnity.yraiM^  baa  been  -faeld^  be  an  exoep- 
f  lli#  operation  of  the  Statute,  nntil  the  di^cowory  of  ||m 
'9rp9kdMmk  ««.  Smith,  2  Younge  4-  ai//iV?rr  0^  Ho9t9^ 
dJmmde^Jt  ScMoale  irW^»*  ^^^-  1^^  plaindflb  in  er- 
Iva  caae  insist  upon  two  grounds  io  takeit  out  of  the  £m- 
EiijiMhftt  there  ysv9A  fraud  in  the  settlement  with  die  OKecn- 
'<I>r  f  filey,  and  secondly,  that  the  legatees  of  Pendergrast 
l^hafrlyt  the  time  the  settlement  with  the  executors  by  D. 
Innli  fhoe»  for  the  negroes  sold  iit  auction  by  him.  Wtfb 
ltt>  the  alleged  fraud  ill  the  settlement,  the  record  does 
hnitfit  Foley  had  received  various  sums  of  roonoy  for  the  tes- 
Iflsignted  as  ''dray  money, '*  for  which  he  did  not  account ; 
4id  fairly  account  to  the  executors  ibr  the  proceeds  of  the 
i3i»  i^groes  the  ajtecific  property  now  sought  to  be  rocov- 
JtbjB  iale  of  the  negroes  by  D.  Foley,  and-  the  receipt  of 
Irily  Boney,"  wore  two  separate  and  diiuinct  transactions. 
I  Mcoanted  fbr^  and  paid  over  to  the  executors,  the  entire 
dtof  the  sale  of  the  negroes,  and  it  would  not  bo  equitable 
a  li^atees  should  re€ei\'e  the  proceeds  of  the  nogroos#-and 
icaimr  them  in  an  action  of  trover,  if  D.  Foley  fraudulent, 
lealed  from  the  executors  the  fact  that  lie  had  iu  his  hands 
Ada  of  their  testator,  then,  he  or  his  legal  representatives, 
y^vaible  to  the  proper  parties  interested  therefor,  and  the 
i»tlf  tho  application  of  the  Statute  to  such  fraudulept  con- 
Btt-wili  naturally  arise  whenever  a  recovery  of  sucbcoo- 
effouts  aball  be  sought  in  the  proper  .tribunaL  The  jnga^ 
'P.  Fen4!0i'gr^t  were  infants  at  the  time  of  the  pettlerosnt 
rith  D»  Foley  by  the  executors,  for  the  sale  of  the  negroes. 


*  •■% 


■* 
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in  1932,  Bodtfoe  question  is^  wheCber,  InsBnHich  88  the  •xecntora 
are  barren!  by  the  Siatnte  of  Lfmitadoos,  the  infiint  legatees  ars 
also  barred  ?  Admitting  that  the  sale  of  the  negroes  by  D.  Folejr 
was  illenl,  yet,  the  execaton  knew  of  the  sale  after  their  qnafifi- 
eation,  and  ratified  it  by  receiving  the  proceeds  of  such  sale,  and 
the  Statutecofumenced  running  against  their  right  to  sue  for  and 
recover  the  n^groek,  from  the  -time  of  the  settlement  therefor  witli 
B.  Foley,  who  was  the  piirdiaser  of  that  specific  portion  of  dieir 
testator's  estate.  D^  Foley's  title  to  the '  negroes  was  advene  to 
diat  of  the  executors,  as  is  the  title  of  those  who  claim  under  him^ 
[3.]  But  the  counsel  for  tlie  pluntilCs  in  error  contend,  that  the 
legatees  had  an  interest  in  the  negroes,  and  therefore,  the  Statafo 
'did  not  run  agsinst  them  according  to  tlie  provisions  of  the  Att  of 
1817.  The  first  aection  of  the  Act  of  1817  declares,  that  the  Stat- 
tit0-of  Limitations,  when  it  has  commenced  running,  ^all  tiotab 
operate,  as  to  defeat  the  iniereei  acquired  by  idiots,  lanatics  or  in- 
fiuits,  but  shall  cease  until  the  removal  of  the  disabilities  of- such 
persons,  or  the  arrival  of  such  infant  to  the  age  of  twenty«oiie 
yean.  Prince,  579*  The  title  to  the  pergonal  property  of  the  tea- 
ta'tOT  vested  in  his  eitecutdrsy  and  they  had  the  legal  right  to  sue 
for  it.  The  legatees  had  not  the  legal  right  to  sue  for  the  prqpev- 
ty/ until  the  assent  of  the  executors.  The  record  does  not  sfaow 
that  the^exectttors  ever  assented  to  the  legacy-  of  these  specific 
negroes,  although  the  executors  did  make  provision  for  the  sup- 
port of  the  infanta  out  of  their  testator's  estate.  The  appropria- 
tion of  funds  sufficient  for  the  maintenance  and  support  of  the  in- 
fantsy  during  their  minority,  out  of  the  estate  of  their  testator,  m  not 
sufficient,  iii  our  judgment,  to  establish  the  liM^t  that  the  executors 
assented  to  the  legacy  of  these  specific  negroes,  eveo  by  impltbap 
tioB,  so  as  to  divest  the  title  of  the  executors  thereto,  and  vest  the 
eame  in  the  legatees.  The  interest  of  the  infimtSi  eomemplated-by 
the  Statute  of  1817,  must  be  such  an  interest  as  wotild  enable 
diem  to  maintain  a  suit,  in  their  own  names,  for  tiie  property ;  ae^ 
where  the  legal  title  to  lands  is  cast  npbn  the  infant  heirs  of  the  - 
deceased  ancestor.  In  Wyek  «f.  The  EuU  India  C^mpamy  (3  P. 
WwUimm$,  309,)  h  was  held,  that.wbere  an  executor,  adminiati^ 
tor,  oir  trustee  for  an  infant,'  who  neglecta  lo  sue  withia  the  tine 
prescribed  by  law,  the  Statute  of  Limitatiods  shall  bind  the  infant. 
In  Bimendem  99.  L^rd  AmUtieyt  Lord  Rede$daU  says,  «<a  ceUui'^^m 
inui  is  al  wiys  barred  by  length  ef  tited^  eperikting  against-his  tni% 


8AF 


i^irfia 


9AiafARYT9 


•^r^  ft 


M^Fiifar. 


A^t 
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la  tbe  eame  poittU  f.  ^ 

^44  If  the  kfal  titia  to  tbe  two  aegroet  now  is  eootroverrj^r 
ttm  l»lhetoif  tor,^e>Astiaie.ef Am  detMhe  waro  f<|tenMe 
o4eettlovi«  vfkodeiM  bwild  tavs  miiitviied  Mi^ctlDB  for  ft  <kiki« 
imteu  dwilwift  «»d  -flie  J3Crtttty  rf Lkpkithitti  cwmneuced  nio* 
q&g  agAoiC  ilieiD  is  "ftTor^of  P.  FUef|  fod  tfrote  idwouiig  title 
udei^liMBt  firon  the  time  of  Uie  gajtleiiieBl  OMde  wit)»  D.  Folej, 
if  agi^b^  l||e.|iaif  of  the  yrii%>ri«i  of  Ih^  oMCHtovm.  to  om-. 


•  r    *• 


The  exeeeton  wecB  borred  by  tb^fUft^viet  mad  &o  are  the  m^ 
their  mMiifi»Jtmm§9  eleo'hiTed  hy  ^he  8ietine>  .Vtheoji- 
eeefenMnife^  oy  ^Ihelr  aegHgBBoe^  ifv|UTecl  toe  niterBite  01  their 
O0f#e»  f«»  imfHtb  then  their  remedy  it  egaiatt  theniy  for  the  iajurj 
mimmtii  ito'daaeefBeDoe.  ofaQch  tfeglignnto. '  Soif  ftr  t&e'righte' 
of  inbuls  to  real  eatate  woald  be  protected  by  'the  Act  of  1817; 
tre  ozpii^  lip  p£Juuoo-rm  my^ttat  an  opel|-^{itiqB^  .jC>ar 

perannaT  piepei^  of  thia  teatatdr,  or  iotaatata»  veal^  in  hie  leg^l 


IietUyjtiJigatoai^tha<]go<ytbdbir  be  aSraaedr 


v^ 


> 


«- 
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I 

•     \  ■  ■ 

No^2^-^Wx..CaABTRKB,  plaintiff  in  «rn>r,  iv.  TaoMAf  XHebvi; 

defendant  in  error. 

[!•]  Upon  a  inotion  to  fct  aaiile  an  aw&nl  made  hy  an  uo^Mce,  tke'Ooort  wiU 
,  uot  couakler  the  irregtilar  an  J  iiapiropi?r  act»  ^f  the  arbiteaton. 

[3.]-  When  orbitnitart  disagree,  aad  tlio  tlecicion  dcvolTcs  oppn  aa  iunpiiej 
clothed  wit1\  all  the  powers  of  the  •rbitralors,  bj  the  sabmiisionAbiA  dntiea 
•re  not  limited  to  th«  determination  of  the  questions  upon  which  they  dUa- 
gr<^>  bnt  extend  to  all  the  ^Jti^stioni  snbitiilted. 

[3.]  It  it  not  a  valid  tflijectioii  to  an  ikward,  deHding  that  land  itf  dicpnttf  'be- 
longs to  oiie  of  the  parlies,  that  it  docs  not  dircet  a  conveyance  ^^tie  Itad ' 
le  be  execated.         - .    .  -.  .. « .  j  ::    •  .  ' 

[4.}  U  it  not  ttecoMaty  that  an  -award  oC  lands,  whiclrlhe  tabnuMhrn  dtfectr 
to  b«  niad«  in  writing,  nndcr  the  hand  of  the  sirbitraters^  Ahpuhi  ba  wider 

scab 

-  •'  .  -    ■ "    •  •  • 

[5.1  Kis  not^necesstyy  to  the  Validity  of  an  awanl,  that  the.uinph!«  eiYC  rear 

sons  for  his  decision. 

.     .  .    «     •  -.         • 

[6.]  Whc'n  jquestions  of  law  are  distinctly  submitted,  the  decision  of  (he  arbi- 
trators win  be  final,  nnlesa  it  appear  on  the  award  that  the  aibittators  m* 
lendiug  to 'decide  aooording  to  the  fai:w>  have  plainly  nSstaken  what ,itia»  and 
hajneaetedooaneRtKneoos  rale  oflaw.  :.-.<. 

£7J  An  umpirage  will  not  be  set  aside  in  a  case  where  tlie  kiaing  patty  w«» 
uotiiied  tlmt  th$  arbitrators  had  liBaagread,  ajMi  that  the  papers  were  -in  the 
hands  of  the  umpire  to  decide,  and  when  he  was  askc<l  b^  the  umpire  if  be 
desired  him  to  reh(*ar  the  case,  be  replied  tliat  he  did  uot  desire  it,  but 
was  satisfied  that  he  should  proceed  to  determine  according  to  the  papers  in 
bis  hands ;  on  the  ground,  ^lat  such  ]>aity  was  not  notified  of  the  tin»e  apd 
place  ormakiug  the  award,  aud^was  thereby  denied  tlie  right  of  appearing, 
examining  witnessea  and  submitting  evidence. 

£8.]  An  award  of  lauds  is  sufficiently  certain,  if  it  describe  the  land  by  metet 
and  bounds,  iand-marks  and  contiguous  possessions,  accompanied  vrith  a 
plat. 

[9.]    An  award  must  generally  cover  all  the  matters  submitted ;   but  if  the 
'  words  of  the  award  are  not  co-extensive  with  the  submission,  it  wiH  still  be 
good,  if  it  decides  an  the  matters  actually  in  dispute  between  the  jmrtiea. 

* 

Ejectment,  in  Chatham  Superior  Court.  Motion  to  set  aside 
award.     Decided  by  Judge  Fleming,  February,  1849. 

Thomaa  Greea  brought  ati  action  of  ejectment  in  Chatham  Su- 
perior Court,  against  William  Crabtree,  for  a  tract  .of  land  on 
Hutchinson's  Island.  The  general  issue  and  Statute*  of  Limita- 
ticBf  .were  pleaded.    On  the  trial,  it  appeared  that  only  a  portion 


SA>gA«My,JAMU4liYT»Rli.'iafO. 


of  tha  land  daicribed^ was  ii^  diqml#.    fhm  J^ury  beiBg-unaUa  to 
flpoM^  %  ws-trial  wai  awarded*  and  tha  j^ias  thito  eatei«l  Jaio 

•  ■'"        *  •*'       *  *'       •  •        ■* 

Joan  DtiK»  €».  Ami  Taon Aa  Ghuwf»  ai.  BiCBAap  Bosp  •'. «.  W|^ 


.  TTpott  baaiiaig^llia  attoHMtgrs-ibri^aiatiff  and  dofendaat  in  tlia 
abofa  amijted  joaoae,  and  by  tiiair  Mintnri  pm awuti  it  is  ordanad  by 
thii  XhMMt,  Chat  aO  tbo  mttm  in  diflbraooa  ba^^ 
lieaCotba  aboira  aiititlad'canta»  in  rahlfani  tfaataco.  ba  vaferred  ta 
tfia  awards  otdsri  arbif riiaari  tamX  and,  and  datatmination  o£Br«r 
Jabn  A.  Wcaggraf  tba  CUy  of  Savannab,  Bmp  and  €aiinty  albra- 
aaid,4aid  Hichafd  "SL  Cmylar,  of  tfaa  pama  placa«^rbitratoab  nin- 
tnai^  abana-by  tba  aaid  partial^  to  dadda  tba  matteraiii  diffar- 
apoe  bMwaao  tbem.  n  said  cauaa ;.  and  in  oaaa  said  wrbitraton 
aboira  namadtanaaC  agiaa,  tban  al^  tba  aaid  matiarf  in  d^fieranca, 
af  afowfaidt  aia  ta  be  •nbnntted  la  tba  awardi  arbitnunent»  ind 
«nd  and  datenninilion  of  Mr.  Aaron  CJfaampion,  oi^  laid  City  of 
8a:v«llnah».8Caia  and  County  aforeaaid^-aa-aole  umpire^  ta  decada 
tha  Mod  mattan  in  diffarenc^«.and  mutually  chosen  and  aalectad 
hf  |ba  aajdpnrtiea  fin^tbai  parpoae ;  so  tbat  tba  aaid- Dr.  J.  A. 
Wn^  anilJL  SL  Ouylaiv  aonbminated  and  appaiatad,, as  afore^ 
aaid*  aa  arbitratora»  or  tba  aaid  Aaroa  Ohampion  as  umpire,  in 
aaaa  tba  aaid  arbifraton  cannot  agcae,  shall  and  do  raake^d  pub- 
Jisb. their  awards  or  hb  award-as  umpire*  in  writing,  under  their 
baoda*  ready  to  be  dalivared  to  the  said  parties  in  difierencev  or 
ai^bar  af  tbami'lf  thdy  or-either  of  them  shall^aquire  the  samcTm 
orbefiMPa  tha  twenty-seeond  day  of  May  histant,  and  b>  the  like 
conBanty^it  is  furtbar^otdetad*  that  tha  aaid  parties-  shall,  in  all 
things*' idrida  by,  perform*'  iulfil  and  keep  sueh-  award,  so  to  ba 
naada*  aa  afctaBaid,  nod  ifte-sama  whenao'mada*  shall  be  made  die 
lOdgmanS  of  dna  Couft;  that  the  costs  o£  said  cause  shall  abide 
thO'.aiaar  of  said  award*  add  tbat  tha  casta  of  the  reference  and 
award  shall  bain  the' discretion  of  the  sidd  arbitrators.  .  And  by 
tha  Mlm  ^o^a>lnt*-i^ia  awfarady  that  the  sakl  arbitrators  or  lunpire, 
ahail  ba  at  bbarty  (if  Aey  think  fit,)  'to  escamina  the^said  parties  to 
this  suit*  aqd  their  witnesses*  ftpon-  oathv  to  b)s-  administered  bo- 
'  fore  some  Justice  of  the  Paacei  in  'and,fivr.SkMt-CDuniy  xif^  Chat', 
rpi.  rm.  2' 


10  SUPREME  COURT  OF  GEORGIA. 

■       I  ■  ■  I    I  —       ■  I  ■  ■  ,  ■■■,..  .    ■  I  I  ■  ■  *  ■  .    » 

Grabtree  vs.  Green. 

bto,  or  Notary  Public'iti  and  for  said  Ccnintj,  aiMl'that  tke  Bald 
parties  Bhdl  and  do,  before  tbe  said  arbitrators  or  ampire,  if  tbey 
or  dither  of  them  shall  so  direct  and  require)  produce  aU  booluit 
deeds,  plats,  maps,  papers,  or  other  writings,  in  their  or  eitheic  t>f 
their  custody  or  power,  relating  to  the  matters  in^  difference  be* 
tvp'een  them  in  the  above  entitled  cause.  And  by  t)ie  Hlfo  con- 
sent, it  is  further  ordered,  that  neither  the  plaintiff  nor  the  defoop- 
dant  shall,  after  said  award  shall  have  been  moid^  and  filed«  bring 
or  prosecute  any  action  or  suit  at  Law  or  in  Equity,  againat'&e 
■aid  arbitrators  or  umpire,  -or  either  of  them,  or  any  suit  at  Law 
or  in  Equity,  against  etch  other,  touching  or  conoeming  tihie  aaid 
•matters  in  difference  in  the  above  entitled  cause,  or  any  writ  of  er> 
For  in  relation  thereto ;  and  that  if  either  party  shall  be  aflfected» 
delay  or  otherwis^^irtffiully  prevent  the  said  arbitrators  or  tiio- 
pire,  or  either  of  t^em,  from  mtdting  die  said  award  withia  the 
time  above  specified,  such  party  shdjl  pay  to  the  ether  s«ch  doetf 
as  this  Court  shall  think  reajsonable  and  just  in  the  premises;;  er 
if  eithef  party  dial!  not  attend  before  the  said  arbitratcnrs  or  nnop- 
pire,  after  i^easonable  notice»  -with  his  witnesses  and  papers^  relur 
ting  to  the  matters  in  difference  in  said  cause,  and.  without  sack 
excuse  as  the  said  ai'bitrators  or  umpire  shall  be  aatisfisd  witk 
and  adjudge  to  be  reasonable,  then,  and  iu  such  case,  the  said  mi^ 
bitraten  er  umpire  shall  and  may  proceed  Co  decide  the  said  mas- 
ters in  diUbrence,  ex  forte  ;  and  the  award'  se  naadb,  they  er  ^^idi* 
er  of  them  dp  return  within  the  time  aforesaid  to  thia  Court,  to  be 
entered  up  as  the  judgment  oCthis  Court.  And  it  is  furtfier  or» 
dered,  by  the  like  consent,  that  the  testimony  of  all  -witneasee, 
which  has  heretofore  been  taken  by  commission  in  the  ehoyp  en- 
:titled  cause  by  either  party,  and  which  is  now  on  file  in  this  Court* 
or  the  testimony  of  any  other  witness  or  witnesses*- whi<di  vney 
hereafter  be  taken  by  commission  by  eith^  party  in  aakl'eaiieek. 
shall  and  may  be  submitted  to  the  examination  and  inspeotion  oiP 
the  said  arbitrators  er  umpire,  before  their  said  award  ahall  1m 
made;  and  the  same  is  to  be  hold,  considered  and  taken  by  the 
said  arbttraitors  x>r  umpire  as  part  and  parcel  of  the  testiaaony-  in 
said  cause,  upon  which  the  said  arbitrators  or  uniptre  shall  be-anw 
thorized  to  act^  And  it  is  ftirther  agreed,  that  all  legal  queslioafl 
ehall  be  submitted  to  said  arbitrators,  which  arosexin  the  .late  tri* 
al,  including  die  Statute  of  Lintitationi^.  ^         ^ 

S<u)annah^llthMayix^^^- 


SA;7AH1I«B.  JAXVABY  Tt^Mf,  ItfO.  |r 


i^»i^— ^^— iP^ilf— i— i    I  I  ■       f  ■     ■  ,  ■■I^M^— ^ 


B«di ffms Ml Ut opinipn  at  l^ffiikwmi^Am  oMttar  wm 
Mttanttadt  w^'fMrdad,  H  tte  wliitriamit  of  Ao*  Mipii«»  A. 
Clmtkimmt  wkm  mbmii^mmiAf  mmJb  the  UHommgmnaAt 


Jaipi  Dl0£  M.  Jbii,  TioiUA  Qmatm  wg^  BwmkwtkMmtU  e.  'Wm. 


Doctor  Jblm  A.  Wragg  tiid'Sioiioi)^  K.  Oiijrl0r.';Biqrt.  dio 
%itoi>ng»tp|pflttod  toJor  tho  ofar  of  CAt.ui  ttoi  obovo  oo^ 


:tholiiUordorofCoBitp  htfitiK  totoieptod  to*wfttt  am  nmjpi€  i« 
nd  )Mfia|r  oxomoaI  Ike  whofo  oo^traroitiy  oal  te 
"wyoBooi  Hid  po|m»  of tiM  ptatioi  nd  iK^kp 
tan^  db.— hoai]r*<wgJ  <i>^  ftirf  dotoiiniriMaii  o(  dio  eoatwifo^ 

:Ul»  loiwwd  fladlBd»lliaftAoMowlagliad.ckiiaoa>7  d^ 
wJI  i1ianiiirt,T»jritt  hJopoHOMJon,  or fttorifUdi  1m cMbm n^ 
oi  !■  ilooi  o>li  nonlM|i».k  lodly  the  p^vpetty  of  the  fUbdft  Thofl»- 
afcGtfoen,  Alt  jo  to  pay,  an  diet  pert  of  the  liOfBeem  diet  M  Berth 
9t4hb  hibk  Bee  efdie  wberf  1oti»  aa  defined  and  auurfc^  oat  on 
die  BMb  taaehi  eanexed,  end  Co  be  taken  aa  pert  oCthia  awead, 
aaid  baekiltieb^nBg'aaoertaxBedy  aa  I  awaxdybj- a-line  rendng 
ftoarilie>e^|^  efdw  old  daiiB,  jnat  whena  tk&  and  ^am  oooh 
t»  tpmteltenoflh;  aIao,all  of  Am  emaif  or  ikf  lead 
cmiEed*hgr  b  trait  of  aaid  iiordieni  part  oTaaid  Log  Basin  above 
dWribed,  tathe  Hi^  of  die  John  Peter  Ward  tract;  also,  aH  the 
einBlor«rea|[|eiidlliehuld.eoveredby  it  aoothofaaid  back  line 
ofwharflota,  nntB  the  said  eaaaI/)rciealtleaT8a  the  main  tradt 
aBdeeCavB  ime  dM  «aet  knevm  aa  the  John  Peteir  Waid  tract; 
a]ao»  a  atrip  offend  of  fifty  ftet  id  widtfi*  haYiiq;  fiar  ila  wertocn 
hottidary  thrdifjaioii  line  between  tito/main  tnict.and  the  J^n 
«Pet*rWMtraat>-comoiencbgfiNirlbefreaatoftbe  mputhofthe 
cfiackr  and  fir^ttdi^  «  die  Sevanpah  dver  ffity  leet^  and  cpcten^ 
kmk  cbflrJMMs  widA  ctf»f  feat  in  a  miyhen  diiwtion,  ontfl  k 
the  aenal  or.eveek  (or  the  laod  oorered  by  it,)'tar  the 
ofAa^JehnFeiar 'Ward  Me(»  the  aaid  fifij  fi»t  atrip  being 
llaa  dafiifcd  and  daajgnafta  oti  Am  map  hereto  anneyedt  apd  tQ,be 
taken  aa  part  efthia  my  awards  aU  of  the  aaid^hmdlienrin  before 
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tfon  of  the  said  plaintiff,  and  being  sitaated  on  HutchnMon's  I»> 
lan^  in  &ie  Cbtmty  of  Cj^atham  and  State  6f  Georgia  aforesaid ; 
andl  award  and  find  that  the  plaintiff  is  entitled  t9  Teeover.  and 
receive  the  said  parcels  of  land  above  described,  from  the  said  .de- 
fendant, William  Crabtree,  and  to  have  judgment  therefor, 
*  Sd.  I  award  and  determine^  that  the  said  de&ndant,  Wm.  Gsab- 
tree,  is  not  entitleii  to  avail  himself jof  the  Statute  of  Limitations 
In  reference  to  such  land,  or  any  part  thereof. 

"Sd.  I  award  and  determine,  that  the  said  plaintiff  is  entitled  to 
recbvet  and  receive  from  the  s&id  d^ndant,  William  Crabtree^ 
the  Slim'  of  two  hundred  and  thirty-three  dollars,  for  the  -mesno 
profiTs  of  the  said  land,  so  in- the  possessioif  of  the  said  William 
Crabtree  up  to  the  present  time,  and  to  have  judgment  Aerefonr 

4th!  I  a\^ard  and  determine,  that  all  the  costs  (hot  inoliidiilg 
lawyers'  foes,)  attendant  ofi  and  growing  out  of-thd  said.cjcK^ 
ment  suit,  or  of  the  reference  to  arbitrators;  'or  of  this,  award, 
shall  be  ^c^rtained  and  assessed  by  the  Clerk  of  ihe  Superior 
jCourt  't)f  Chatham  County,  and  that  the  said  costs  shall  be  pvad 
by  the  said  defendant,  William  CfabtrecT,  to  the  said  plaintiff,  who 
shall  have  judgment  therefor. 

'  fithi  I  a\i^ard,  that  tho  plaintiff  shall  Imve  liberty  to -use  the  le- 
gal means,  and  to  take  all  necossCLry  stops  to  carry  into  oflect  this 
tny  award.  *  * 

■  In  wibiess  whereof,  I  have  hereunto  set  my  hand,'fliis  ten^i  day 
of  June,  ill  the  year  one  thousand- eight  hundred  and  forty-^ight* ' 

In  duplicate.  *  -       A.  CHAMPION. 

■    At  the  next  term  of  Xho  Couvt,  a  motion  was  made  to  set' aside 
•  thfs  award,  on  the  following  grounds  t    . 

,     1st.  Because  the  arbitrators  and  umpire  decided  the  case  with- 
out having  seen  the  rale  of  reference.  • 

2d,  Because  Dr.  John  A.  Wragg  assumed  as  Tacts  proved  by 
the  records,  matters  which  do  not  exiSt, -tidier-  in  the  recordf  the 
documentary  evidewJe,  or  in  the  p'arol  testimony  in  the  ease.  - 
'  3d.  Because  safd  arbitrator  avers  in  his-  award,  that  all  parties 
Acknowledge  that  the  canal  or  creek,  hs  it  now  exists^  empties  it- 
seisin  to  the  river  a  bonsid^rable  distance 'west  of  the  eastern  boan- 
dary'of  theland.of  J.  Peter  Ward,  when  no  «nch  ackiibwledg- 
'  mont  tvas  ever  made.  «       -       .- 

4th'.  Beeanseli'e  avers  tkat  the  diagram  ttnmexod  to  Cwmf/S/M^s 


.« 
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jf  n-  Mkimvledgttd  "tft  he  iiiterw»t  fa  i— p  j"frticylg% 
wben  BO  nieb  'adbiOwledginMit  has  ertt^beOTi  inadk 

«h.  gaewM^'Jbe  •dd-Pr/JobirAi  Wragg-  dniy  decided  tba 
'wniiiei  m^htmmJMtfp  lenriiigtbe  qae^Hw  tf  dw  aenflMn  boiindary 
ttaiwttled. 

■  Ml.  BeJenee  W.  7.  A.-Wn^»die'etbitratorfelMied  by  pfein- 
lMF|  esinbiled  bis  tavvid  etid  tbat  fliirab*by  K.  R.  CSnjlAry  Bi^  te 
4i9 uttemcfy  of  tbe  yMaHffr  b^ire  Aey  ppw^diato  A» bendi^ef 
tbe  umpire*  A.  Gbampien,  hotlee  beings  dMtr  efbrdel  te-Mid'  et- 
teiiiey  dwfc  fhe«iqw»»1niaabe»c-t»ectin  tfci  pieliaei,  tbe  ewne 
lineifldedge-beiiu'WitHietf  ftfWMlefciHkntV^ittowieyi;  tbe  firtt 
iutmnitien  <if  any  actioitxni  tbe  part  of  tbe  umpire  received  by  dfr- 
Hmdiiani  jttemej^ff^  tbtf'  iwfcrmatton  didt  be 'bad.  made  bia 
«ward.*.  ^^*  .    • 

bated  Us  award  or.decSatoii  oo  .principlea  of  equity  and  juaticet 
wben  Idgal  ^ueationa  Were  aloue  tubmilted  to  tbe  arbitrators. 
-  -Stb^  BcNSaqfee.aeMer  of  tbe  afbitratoia J<iv%  deaidod  tiie  ^eae- 
fiiBftef^oato^  tu'  tibey  iiew/equir^dle  do  by  thermleief  lefateutte, 
and  because  tbe  UBipir#llii|i  decided  the  aame^-'When  be  bad  no 
^^flttUo  deellb* any  qiieatid«i»  kseiidt' Aoae  dfei  wbidi  tbe  tf bitrar 
3|an bad ^S/tfbpM/  ■-•  ■ '   f * 

>  9ih\.  Because  Aaron  Gbarapion^the  uukpire,  undertone  te  de- 
cide AeuMttersilMUlpoie  betureeulhe  parties,  without  first  giving 
ifelieBte  WUKaiu  Cfabcree  or  bis  attomeySf  and  without  euamiu- 
i|igapy  eftfae  witne^aa  of  defendant.  •  - 

*   10th.  Beeauaetbe  awatd  of  A^ChaflBpion»  the  umpire,  denies 
to  the  defeudaot  the  benefit  of  tbe  S^tute  of  LimiiationSf*witlioirt 
asiAgMilg  auy  reasona  therefor,  audnpriti^ut  examining  tb»  wit-  ■ 
nesses  of  defendant  to  sustain  sai4j>1efL 

11th.  Because  the  award  of  said  umpise  is' void,  as  it  directs  no 

conveyance  to  be  made  t>f  the  lahd  awarded  te  plaintiff*,  and  the 

award  itself  bdlag  tasufficient  for  «lA  ptrrpoae; 

.    tilth;  jflwertiB^  fba  eaid  nuipii^  iu  AwaiJBug  the  lee  of  ijie.  fifty 

fiupt  ef  tod^aerdown  hi  the  pku  aeemnjpanying  bis  avwd,  \mg  giv- 

^rfar  to  ]^a»cii*a  rii^Mt  damedt  bi^  only  dainoing  the  use  there- 

^.i^tka  purpoae  of  A  «anal,-aa  is  UHaiifest  frpiu-tiie  vvhple  testi- 

:3rihrf iblkaeeaak  .  -    ';         •    '-^      .'    ^--    ;-'.. 

lath.  BeidBiiie JbeuiM.  uinpira  ha^  Mt  deet^ 
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pftrdesto  the  improvemeRto  made  bydefendaut  on  the  land 
ded  to  plaintiff.  .    . 

14tfa.  Because  said^ward  is  uacertaiiiras  H  does  not  define  tlie 
tnetOA  and  bounda  of  that  portion  of  the  Log  Basin  awarded  to 
plaintiff. 

IMi.  Becan^iD  said  award,  in  relation  to  ill  the  land  it  prolbM 
esto  give  to  plahitiffi  is  uncertatdt  insafficieat»  ooiitradictor3L  ntti 
uninteHigibie,  and  in  no  case  sets  ouf^e  land  avnurdad-by  iitetat 
smd  bounds. 

l^tb.  Because  said  atnptre  baa  not  decidedv  acoordijDgto.tbe 
ruie  ef  reference,  all  the  legal  questions  that  arose  ovtbe  trial  of 

•  m 

17tb. .  Because  in  said  award  there  are  palpable  aofofa  and  gxaat 
mistakes,  both  in  law  and  in  fact.  ,      -^    ^ .- 

.  Oh  the  hearing  before  the  Conrt  belowl  the  folk^ni^g  fAdaTita 
werefiled^  ■ .     .    * 

*  •  ■ 

* 

JoiiM  •I>oe;  c^e.  dem.  Thomas  GaEBw,  rs.  Ricsard  Itpa,  L  e.  Wn. 

Caabtrkb,  tenant- in  poisessi<m.^f^l^^jf^ent.^^Atcard  ^^^i«nam 

Chmmjdim,  Umpire.  -^^^   ' 

«  Parsonaliy  appeared  WiDiam  Cfrabtree*  tbe  defendant  in.  ^e 
above  case,  who/being  diily  sworn,  says,  that  he  was  adver  aotifiad 
btj  said  Aaron  Chaaapion  of  tlie  time  and  placcu  wb^n  and  srliere 
fae  'wonld .  proceed  ta  investigate  the  said  ewme.  That:  h^  tk» 
aaid  Aaron  Chaq[ipi«n«  made  his  award  without  giving  this  depo- 
nent any  opportunity,  either  in  person  or  by  bis  attoniays^  4o  a|^- 
pear  before  him,  during  htsinvestigatian  of  said  ca«8e»  or  to  faatis 
bb  witnLes8fl0'examined. 

Sworn  to  before  mer  tUi  eenen-  )  WU.  CRAB.TRSS. 

teenih  day  of  Junet  ISAS, 
Prancxs  Sorrel,  j.  1.  c. 


eenen- ) 
48.       J 


GBORGIA—Chaiham  CawUji. 

'  Before  ma,  persopaUy  appeared,  Aaron  Champica^  wbow  b^ng 
^}y  9WDm,  deposalb  and  saitb,  that  he  is  the  same  persoir  iriM> 
AoteH  a^  umpire  in  tbe  ^^tment  case  of  Green  t^f.diiablt^  tAJ 
ibponent  further  saitb»  that  after  the  arbitratoiv^  bad  diaagisead* 
and  be  had  been  informed  of  that  fact,  and  th^  paperf  jgontaiajiiy 
tbe  difibrent  statemeipttaof  the  arbkntorsv  embodying  Ifa^  vadM 
evidence,  and  ako  the  other  papara*  bad  baea  plac^  in  Ms  posses 
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OtmbtPf  »*>  Groeti. 


ilon.  depooeiit  called  pa  Xh^iliio  Williiin  Crabmto,  the  defendant 
in  said  action,  and  apprised  bim  that  thoDapeni  iiad  been  ban^^d 
M.  him^  vnd  tlie.'wiiole  inactev.  was  nofrmibnilled  t»  faSm  for  his 
tmtl  mnpiraga,  jnid  -aakad  dio  said  WHliam  CrabtrDO  if  he  desired 
deponent,  as  such  umpire,  to  re^Bear  the  witnesses;  to  Which  the 
said  Wittam  CrabtiM  replied,  that  he  did  not  desire  it,  that  he 
was  satisfied  that  deponei^  sheald  pi>eceed  nnder  the  wHttea 
statements  of  the  arbitrators  and  the  other  p^ers  snbmitted  ;  and 
liuit  thereupon  and  sifterwaids,  the  said  deponent  prooeeded'to 
detennine  the  said  case,  and  to  deliver  his  award. 

Swore  t0 before  me,tku\ltk)  A^ CHAMPION. 

Jmlf.  1848; 

'  LavT  Haet>  ''^p* 


\ 


The  Govrt  werrakd  the  iooC]0il»  aiid  th^  fdknrii^  errors  hay^ 
been  a08i^;nedi  .       -        .' 

Mt.  Because.  His  Honor  decided,  that  he  must  confine  his  de* 
ciaioiila  ti^e.exfieptieoe  which  touch  the  award  ef^thp  umpire, 
wsthoat'xefSmnce  to.  the  acts, •  irregnlaritios  or  enors  of  Dr^ 
W|3ftgg»  one  of  the  .arbigJip,  and  thc^refore,  dediAed  to  decider 
the  ii*  3d,  4th,  S^  €tli^lP|bexeept)ODS  made  to  the  award* 

2d.  Because  His  Honor  decided,  that  under  the  rule  of  relbr-^ 
ence,  the  decision  ef  the  umpire  is  not  restricted  to^be  points  pass- 
ed €4k  hj^  the  arbitrators,  and  upon  that  groond,  overruled  the  8tb 
exception. 

3d»  Because  tLis  Honor  overruled  the. 11th  exception,  and  Je^ 
eide4  w^  a^^riurd  good,  although  it  directs  no  conveyance  to  be 
jnade  by  Crabtree  to  Green. 

^h.  Beeauee  H.is  Honor  decided  it  was  unnecessary-  for  the 
aw:ard  to  be  under  seal,     . 

.  $th.  Because  His  Honor  overruled  the  lOtk  ^exception,  and 
thereby  sustained  the  jkwatd,  which  denied  to  Crabiree  the  bene^ 
fit  of  Uie  Statute  of  Xjimitations,  wi^he^  assigning  any  reasons 
therefor,  and  contrary  to  the  law  of  the  land. 

fith.  Be^tnse .Hi»  Honor  orermled-^  exception,  that  the  um- 
pire examined  no  witness  ef  defendant,  tQ  siist^  the  plea  of  the 
Statiifte. 

7lh.  Because  His  Honor  overvaled  ^  12th  exception,  and 
therebj  sustained  the  award,  gfi'Wng  the  fee  of  the  land  to  Green. 

8t2w  BeciMse  JBts  Honoi:  overruled  the  14th  and  15th  excep- 
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tienfli,  aii4  ^b^reby  deculed  the  awurd  ^o  be  snlB&ciently  -certaii^^M 
to  metes  -^nd  bpuods.    .  .      .      .     ^ 

9Ui.  BecatiBe  I£ui  Htoor  overruled  the  IGtb  exx:eptiam  nad 
thereby  decided 'that  the  umpire,  by  his  award*  luis  ^Q^tl^ii//  tli* 
nattarB  in. diflference between  the  parties. 

.  .  10th.  Because  His  Honor  overruled  the  9th  exceptioiHiiotwilh- 
atapdiogtlie  affidavit  of  Wm.  Ccabtree.  -.  -  .  "  .  • 


V.v 


r  CoBBif  a^d  Law,  for  plaintiff  in  error,  cited  the  following 

ihoritiest  .       •     '• 

•  .  ^  *  • 

Russell  on  ArbUratOTi,  257,  25S,  411,  412,  460,  4G2, 113,  Bu^ 
er  vs.  Boyd,  I  Serg.  Sf  Rawlcf  209.  2  BaU  ^  Btattj;,  120.  .  1 
American  C.  Jj'.  458,  464.  Kent  rs,  Elstoh  3  EasL  18.  3  Feny, 
Jr,  17^  (Jov^fkth vs,  Geer, 2  Verwjih^ 706.  WiUiamAt^ir^vs^Fas- 
chaVs  Heirs,  3  Yeates,  568.  Bond  vsl  Olden,  4  Yeatts,  243.  JKef^ 
fy  vs.  John,  3  TTojA.  C  C.  Rep.  45.  J9Wn/  vs.  Hunt,  1  fToW^  C 
Q.  Rep.  58,  etsetft.  Fakoner.  ^s,  Montgomery,  A^DaU,  233,  HTl. 
RusstU  on  Arbitrators,  230..  Johnson  vs.  Laneastfr,  5  Kdly,  4^ 
sSt  Meq*t,  Watkins  vs.  Wolf  oik,  Ibtd^i^M*  -  Doe,  ex^  dem,  .Mai^ 
kins  4*  ''Long  vs>>  Homer  if  RoupdU S  AdoL  4r Ethsy^^Sd*-  JMLmg^ 
Uriisn.  Hudson,!  Bing.9%2. 

CRaBCTOftHind  Ward^  for  defendnat-io  error,  ciled  the  follow- . 

ing  authoiities :  .  '      - ; 

Watson  on  Awards,  59,  Zat^^  XAbrary^  100,  mor^Mid^  f'^^* 
Jackson  vs.  Gager,  5  Cowcn,  386,  '7.  Watton  on  Awitrde,  59, 
Law  Library,  mmrg.  p.  128,  289.  Payne  vs.  Massey,  9.  -  Jl.JS. 
Moore,  666.  17  .En^g^.  G^.  Z/aui  jR<^.  129.  '  Watskm,  $n»rg,p. 
^8%;  '5,  Kyd  on  Awards,  114,  if^;  Russell  on  Arbitrators;  marg.p* 
631.  l^Petery  3.  C.  Rep.  228.  W/Uson  on  Awardsi59,  Lam 
LArary^  marg.  p,  134,  176  to  179,  202^  Russell  on.  Arbkratioth 
fMLrg.p.  258.  HoXl  vs.  Lawrence^  4  TVrm  Rep.  589.  2\m9«  m. 
i^^i,  27  Eng.  Com.  Law  Rep.  11}. .  Skarp  vs.Xipsey,  2  BaffeyU 
Rep.  113.     Jtussdf  on  Arbitrators,  marg.  p.  lU  I 

'    BjTt^  Ooiir/v'*^i0|iET,  J.  deliverkig.the  opinion*.    ' 

XJpoira'  motion^  to 'set  aside  the  umpirage  in  this  casei,  eome  aev- 
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^enteen  poiots  v^ere  mndo  tkgainst  h,  and' oTl  QTorruled  hj  Judge 
FciviMo.  We  are -to  determino  whether,  in  reference  to  any  of 
thdie  points,  he  committed  error.  I  pnrsno  the  order  in  which 
the  ^rroris  dre  alleged  in  the  hiJI. 

{1.}  The  Courtis  claimed  to  have  erredin  thi«,  tliat  he  refused 
tO'eonBtder  at  al]^  tho^  points ngiiinst  the'  umpirage  or  award  of 
the  ompire,  which  tekite  to  irregularities  charged  in  the  motion, 
against  Dr.  Wragg,  one  of  the  arbitrators. 

The  Co»ri  helcfw'was  cajicd'upon  fo  set  VLmdc  t'hc  umpirago  of 
*the  fPrnpirCi  The' arbitrators,  and  also  the  umpfrO,  were  nanied  by 
the  parties  and  designated  in  ihc  submission,  which  wa«  made  a 
rule  of  the  Court.  The  arbitrators'  proceeded  to  cotii-ider  of  the 
subject  maltcrjC  refeffed  to"  them,  and  disa^rceil  upon  the  main 
poitst  in  conrrovcfsy,  each  giving  a  separate  opinion.  Tliey, 
therefore,  ma^e  no  awarcl.  *Tho  Court  was  considerincr  fht?  jiKljQ^- 
niliDnt'of  th'<fr  umpiro,^nd  -that  only.  It  had  ilothing  to  do  with  th« 
conduct  of  the  arbitrators.  They  having  failed  to  make  an  award, 
the  umpire  occupied  the  poi^itioti  of  a  sole  arbitrator.  His  duties 
wei^  the  same,  which  wetp  devolved  upr»n  the  arbitratorr — bir< 
powers,  and  the  limitations  upon  hirn,  the  s«amc — all  derived  from 
the  wibmtssibn.  Tlic  written  'opinimis  of  tlie  arbitratrirs  were 
not  before  the  Court  as  Judgments.  Tlioir  fynctrons  rca:rd  npon 
their- final  disagreement,  and  the  umpire  succoeilcd  to  thorn.  Tlie 
umpire  was  bound  to  deride  upon  bis  own  pcjIc  responsibiliry,  ir- 
respective of  the  acts,  wliethcr  logal  or"  not,  of  the  arbitrators. 
This  is  all  true  generally;  it  is  tJ8j>orijrlly  true  in  this  case,  bc- 
catise  the  rule  of  submisstion  devolved  iq>on  Kim  expressly  tlio 
ddty  and  power  to  decide  all  iho  matters  submitted,  fur  it  de- 
clarer, "  and  in  case  said  ar\)ilrator8  cannot  ajrrce,  then  all  the 
said  matters  in  differenct?,.  aforesaid,  are  to  be  submiited  to  the 
award,  arbitrament,  final  end  and  dcferminaiion  of  Mr.  Aaron 
Champibn,  of  the  City  of*Savannah,  State  and  County  aforesaid, 
.  as  sole  uiripire,  to  decide  tlic  said  matters  in  difTerencc,  and  mutu- 
alfy  chosen  and  selected  by  the  said  parlies  for  tltat  purpose,  &c.*' 
The  submission^  is  the  cha?t  of  his  powers,  as  wdl  as  those  of  the 
arbitmors.  Upon  this  rcfcrencc,'tllerb  was  but  one  judgment  be- 
fore the  Court.  The  questions  were  made  upon  'that  judgment. 
The  presiding  Judge,  in  our  op'fnion,  was  not  at  liberty  to  pro- 
nounce upon  it,  according  to  the  conduct  of  strangers  to  it,  and 
was;  therefore,  right  in-rcTusing  lo  consider  the  points  of  irregu- 
VOL.  vin  3 
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larity  made  in  J;be  motion  tor  set  aside  the  award  of*  tto  nmptre 
agaiuat  Dr.  Wragg,  One  of  the  arbitrators.  Kyd  ett  AteardSf  10 1* 
'  '  [2.]  The  second  exception^  falls,  necessarily,  \^ith  tlie  first; 
This  exception  adserts  this  proposition,  t»  wit :  **  that  the  dutse» 
and  powers  of  the  luaf&reare  restricted  io  those  aubject  matters 
submitted,  about  which,  the  arbitrators  diflTered,''  The  an^re 
decided  that  the  costs  rfHe  reference  should  be  paid  by  Crabtree. 
About  that  costs,  the  arbitratons  gave  no  opinion,  and  did  not,  don- 
seqoently,  differ ;  therefotre,  saya-tfae  plaintiff  In  error^  the  judg- 
ment of  the  umpire  ought  to.be  set  aside.  *  But  this  question  -o^ 
'Costs  was  one  o^the-  matters  submitted  distinctly  to  the  arbitratof«»> 
by  the  terma  of  lljie^  submission,  and  if  equel  power  tfnd,the  same 
duties  devolved  upon  the  umpire,  which  wer«  cast  upoa  the  ar^^ 
bitrators,  be  was-  right  in  deciding  it.  That  he  -was  clothed  witb 
all  the  powers  of  the  arbitrators^  we  have  ahreaily  seen.  The  sub- 
mission is  the  evidence  of  what  are  bis  duties.  He  .waa^  Bot  re* 
strictod  to  «uch  matters  as  tbode  upon  which  the  arbitrators  could 
not  agree.  He  was  ms^de  a  judge,-  not  to  settle  difference  be^ 
tween  the  -arbitrators,  but  difibrences  betweea  the  patties.  Inta 
that  covenant  h^  came. 

[3. J  The  el)eventh  exception  in  the  motion  to- vacate  the  awards 

assumes  that  it  ia  void,  because  it  directs  no  conveyance  to  .be 

mad^  of  the  land  awarded  to  the  plaintiff,  Green,  and  i£  is  insufE- 

cient,  of  itself,  for  that  purpose.     The  presiding  Judge  overruled. 

the  exception,  and  that  -decision  is  the  third  ground  of  .eirror  i» 

the  bill.     The  subject  matter  submitted  was  a  strip  of  land  on  th^ 

Savannah  river,  being  ti  part  of  a  lot  of  two  hundred  acres.     y<w 

this  entire   lot,  the   plaintiff  brought   ejectment.     The  *  umpire 

awarde<£  the  strip  of  land  to  the  plaintiff,  and  it  is  objected  thai 

he  did-not  direct  a  conveyance  to  be  made.     Jf.  was  iiot  necessary  ^ 

tbe  award  is  good  without  it.  .  It  is  as  effective  to  transfer  tpe 

property,  bb  would  be  a  judgment  in  ejectment.     Wkeln  iDade,'!^' 

is  directed  in  the  submission  to  bo  entered  as  the  judgment  of  tbe 

Couft    It  is  the  judgment  already  of  the  forum  selected  by  tho 

parties  to  decide  upon  their  rights.     That  decision,  when  ai&ll«» 

is  agreed  between  the  parties,  with  more  than  the  ususd  disMnct- 

uess,  to  be  final.     This  award  is  pleadable  (and  would  be  a  pre-' 

vailing  plea)  to  any  future  action  by  the  defendant  against  the 

plaintiff  for  the  land.     He  is  estopped,  by  the  award,  from  denying 

the  plaintifTs  title..    In  a  suit  for  the  land,  tbe  award  being  plea- 
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dedf'he  wevM  not  be  permittedl  to  go  into  evidemce  of  title.  In 
point  of  &cty  the  question  here  waa  not  one  ef  title,  hat  a  question 
of  boundariea.  The  {^ntiff  waaj^  poaaeaaion  of  the  lot  of  two 
kondred  acrea  sued  for ;  hia  title  15  Idiat  lot  Waa  not  centroverted 
before  the  umpire.  The  queation  waa,  Hi^ilher  the  atrip  of  land 
awarded  to  the  plaintiff  waa  embraced  within  that  lot  Although 
tlw  award  might  not  have  the  operation'  of  conveying  the  land,  yet 
tt  would  eatop  the  defendant  from  aetting  up  hia  titlMo  it,  or  dia* 
turlung  the  plaintjfi'a  peaaeasion.  3  Easi,  15.  4  L^^Uat,  20.  3 
VUjw-  i^  3S2.  1  Woid^  326.  9.Coke,  78.  Vm.  Ah.  Arh.  a.^5. 
•(U,y,l.  BMeArb.d,9.  SPick.liS.  Allnd,507.  16  Mast. 
146.  By  Stetnte  in  this  State,  a  decree  in  Equify  paaaea  Hie  title 
to  hmd  aa.  a  deed.    HoickkisSf  682. 

f4.]  The  fourth  error  ia  charged  to  eonsiat  ia  thia,  that  the 
aipiurd  waa  JieU  to  be  good»  although  not  made  under  the  seal  of 
the  Bdipireii  The  aubmiaaion  doea  Jiot  require  it  to  be  under  aeal. 
It  requirea  it  ^  he  made  in  writimg  under  the  kandt  of  the  arbitna* 
ton.  |t  waa  ao  made  and  returned.  It  pursued  the  aubmiaaion 
in  thia  j^Kicular,  and  that  ia  aufficient.     Kyd,  261  to  263. 

Aa  I  have-already  atated,  the  plaintiff  brought  ejectment  for  two 
hundred  acrea  of  Und ;  the  defendcoit,  by  plea,  ^t  up  a  title  to  a 
amallporuoa  of  it,  under  the  Statute  of  Limitations.  The  sub- 
yaxX  matters,  involved  in  the  auit,  were  submitted  to  arbitration, 
jand  the -rights  of  the  defendant,  under  the  Statute,  were  distinctly, 
so  n^fmime,  aubmitted.  It  ia  said  that  the  Court  erred  in  overrul- 
ing this  exception,  in  the  motion  to  set  aside  the  award,  to  wit: 
^  The  lanpire  denied  to  the  defendant  the  benefit  of  the  Statute  of 
Limitationa,  without  assigning  reasons  thercipr,  and  in  denying 
him  the  benefit  of  the.  Statute,  acted  contrary  to  the  law  of  the 
land*''     This  exception  presents  two  questions — 

{5.]  1st.  Can  an  award  be  set  aside,  because  the  umpire  gives 
no  reason  £br  his  judgment  1  2d«  Can  it  be  set  asid^  for  a  mia- 
take  of  the  laarl 

The  matter  ia  subipitted  for  the  award  of  the  arbitrator  ttiUa- 
pirc^  and  not  for  the  reasons  of  his  judgn^ent  He  may  give  rea- 
a^pa  or  not.     If-he  xlbes  not,  it  is  no  ground  to  impeach  the  award. 

[6.]  The  genen^l  rule  ia  this :  an  award  cannot  be  impeaohed 
faut  for  corruption,  partiality  or  groas  jnisbehayior  in  the  arbitral 
aora^  oribr  aevne  palpal^e  mistake  of  the  law  or  fact.  Awards  9se 
treated  witfr^eat  Ub^ralit/.    Tb*?  partiea  make  the  arbitrators 


eo  SUPREME  COIHIT  OF  GEQRaiA.  . 


^\^  Crabtroe  vs.  Green. 


ju^^Sr  and  their  judgment  has  much  of  iho  solpnuiky  which  «f- 
cachesto  the  judgment  of  a  Court  of  Justice.  The  rule  abov« 
wid  down,  obtains  in  Equity_^t  is  still  more  stringent  at  Law. 
At  Law,  an  award/  upon  aVmmission  which  involves  both  law 
and  facts,  will  not  be  g|>€ned  for  a  mtstakt)  of  the  law,  unlete  the 
mistake  appear  onlhe  award  itself,  and  even -then,  it  must  be  in 
a  case,  where  the  arbitrator,  intending  to  apply  the  law  correctly, 
has  mistakev-what  the  law  is.  To  illustrate  :  If,  in  this  Case,  Xhe 
umpire  had  Awarded  in  favor  of  the  plaintiff,  and  proceeded  to  say, 
that  th'e^lefendant  had  not  been  in  possession  the  statu to;:y  tenki 
6f  ten  years,  and,  therefore,  although  in  possession  £br  scvem  years, 
Whd  not  ^ntitkid^  the  benefit  of  the  Statute,  it  would  have  been 
such  a  mistake,  as*- at  Law,  would  have  invalidated  the  4iWardv 
Pai'ties  may  submit  the  laic  to  arbitrators — they  m"ay  clothe. them 
with  power  to  decide  t/tat,  or  to  decide  upon  equitable-principles, 
irrespOGHve' of  thfe  rules tif  law.  1  apprehend  that  no  case  is  td 
be  found,  where  the  quOstiou  of' law  being  submitted  distinctly, 
and  the  judgment  being  on  that  question,  nakedly,  that  judgment 
has  been  opened  because  of  a  mistake  of  the  law.  That  is'this  case. 
In  totidem  verbis^  the  Statute  of  Limitations  was,  in  this  rule,  sub- 
ftaitCed,  and  the  umpire- decided  on  it  witliout  giving  reasons.  The 
parties  agiecd  that  the  decision  should  be  final,  and  went  so  far 
as  to  bindahemselves  not  to  bringa  wnt-  of  error.  Wafstm  oH 
Awarcb,  59  tof,  Ltaw  Lilirarify  2S9.  Faijnc  vs,  Massetf,  9  J.  .B. 
Moore,  G6G.  17  Eng.  Cam,  Law  Rcjk'129,  Chace  vs,  Wctmarr, 
13  East,  357.  Bouttiifeer  vs.  Thick,  1  Doicl.SfRyl  366.  Cramp 
vs.  Spmonds,  7  J,  B.  Moore,  434.  Ki/d,  185, 237,  238;  3  Caine's 
R,  167.  li  Johns.  R.  105.  10  Rud,  146,  *7.  Cit^rasrs.  Wik&n, 
2  Burrow,  701.  ^-Jo^ins.  R,  62.  3  Ibid,  367.  3  Atk.  529,  &4A. 
I.Johns.  Ch.  R.  102.^  2  PV«.  251.  1  Ftwry,'"J>-.  369.  2  lbid,%2. 
4  Porter,  70r71.       '-  - 

[7.]  The  sixth  and  tenth  exceptions  are  to  the  same  question, 
and  may  bo  considered  together.  The  substance  oftheise  except- 
tionsls,  that  the  Court  liOld  that  it  "was  tiot  necessary^  undef  the 
ftcts  of  this  case,  that  the  umpire  should  have  reheard  the  case, 
notifying  thp  defendant  to  appear  and  examine*  witnesses  and  sub- 
mit evidence;  and  in  that  ruling,  committed  error. 

It  is  developed  in  the  record,  that  the  umpire  did,  rn  fact,  inform 
CVabtree,  llio  doh»mlnnt,  th'fit  Uic-aH)itrators  had  disagreed,  and 
that- the  oi>ii)hn:.;  (,f  i!.c  ;..i»i:ru:orj  .Hid  iMo  p.ipci^  inthecasfc  trte-fe 
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in  hia  fatndfl,  and  that  tho  whole  matter  wasaubmittod  to  jiiriiHhr 
final  umpirage*  and  &rtber,-tbat  he  a^ked  Crabtree-if.  he  duHirod 
him.  to  re^hear  the  witaoaseii  andltHiis  inquiry,  he  re|)]ied  iliat  htf  ^ 
did  not  desire  it,  and  that  he  was  VRfted^that  he  shoukl  prorcrd 
under  the  written  statements  of  the  arbitrg^rs  ami  the  otlior  ]ki- 
pers  ^nbmitted.  Theadfacts  iCppear  by  the  aflidavk  of  Mr.  Cham- 
{HoUy-^lbe  ninpire;  in  reply  to  which,  the.  affidavit  of  Crabtree 
statM,  that  the  convcraation  between  himself  and  thtfwnpire,  was . 
a-looab  and  desultory  ^ne,  and  that  he  was  under  th^  impresj^itui 
that  he  or  his  attorney  would  be  s^mrnvmod'to  attend-at  the  time 
and  place,  when  and  where  the  umpire  woold  make  hLi  award; 
and  he  fiirther  states  in  liis  affidavit,  tlMt  he  haS  ittvious  title  deocU 
to  the  premises  in  dispute  in  his  possession,  #hich  the  umpire 
onght  to  haw  bad  before  liim.  To  those  statements  nf  the  diN 
iendant,  the  answer  ia  obvious.  If  the  conr^kvatiun  wa;«  a  loo^e 
ftnd^esultory  one,-  yet  it  was  one  which  he  uuderstooil — ^it  wan 
notice . to- hi mthaMhe  arbitrators  bad- disagreed,  and  that  the  um- 
pire was  called- upon  to  decide.  Tlie  qOestion  was  distinctly  put, 
wtrt^her  he  desired  the  umpire  to  re-hcar  the  witnesses,  and  the 
answer  distinctly  made,  that  he  did  ^MUdttire  rV,1iut  was  satisfied 
that  the  umpire-  should  |)rocccd  to  determine,  vnder  the  written 
'UatemenU  wmhmiUedhy-  the  arbitrators  and  tho  other  ^pert  in  hit 
fuindr»  Be  had  notice,  and  he  waived  hi*  right  to  ajjpear,  examine 
wknestegf  and  jtretent  the  title  deed*  in  his  possession.  What  right 
has  he  to  complain  t  He  t4N>kl1ie  risk  of  a  decision  on  the  state- 
ments of  the  arbitrators  and  the  other  papciTi  submittcil.  Had  he, 
after  this  conversation,  and  before  the  umpirage  was  mndO) -de- 
manded a-hearing,  the  case  would  have  been  Vliflferent.  Hosidos, 
the  title  deeds  to  the  promises  hhd  no  relevancy  to  the  matter  in 
dispute.  Prom  the  supplement  tothc  bill,  addotl  liy  pgrcoment  of 
counsel-— ^tnn  the  -evidence  submitted  to  the  atbitrators,  and 
from  theit  written  stfctements,  it  is  clear  that  the  title  to  the  land, 
Awarded  to  Green,  was  not  in  dispute,  QKcept  so  far  as  it  depend- 
ed on  the-8tatute'  of  iBmitatiens.  Hallvs,  Laiorencej  4  T,  R.  589^, 
1  Bailtft  S.  C.  A.  S1-,  82;  8  BaUy,  S,  G,  R.  113.  Kydon  Afcards, 
101  to  104,  and  notes.  I  place  this  decision,  not  on  the  ground 
that  tt  is  not  necessary  for  the  umpire  to  give  notice  and  re-hcar 
the  cause,  but;  upon-the  ground  that  the  party  had  no6ce  and  waiv- 
ed his  right.  The  discnssion  6f  the  other  point  (and  it  is  a  mm>t- 
G^one)i:s  not  lircftssary  to  the  case.     Sco  authorities  last  titpd, 
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and  4  Dali.  Penn.  JL  232,  and  2  DalL  271.     Upon  theae  yiewA, 
w«.0ustain  tho  Court  below  on  the  6th  and  10th  exceptions. 
^    The  sevettth  exception  was  ^ot  pressed,  and-  requires  no  opiuMju. 

[S.]  Thc-eiglith  scdcslo  eotavict  the  Court  below  of  iQfcrpk*,  ber 
cause  he  refused  to  U^ld  that  the  award  sliould  be -set  apide,  be* 
^aase  it  doos  not  describe,  the  ^and  awarded  to  tlie  plaintiff,  with 
sufficient  certainly.  The  award  describes  it  as  part  of  the  land 
aet  forth  in-tbe  plaiiUiff*^  declaration,  and  -in  the-  possession  of  ^e 
do&udant,  ];>y-  metes  and  bounds,  by  landmai'ks  and  epntiguous 
possessions,  and  a  lAap  of-it  accompanies,  the  award.  Wbatmon) 
could  he  done  %  The^dcsgriptioais  minute,  intelligible,  and  quite 
ancient  for  id^ti£cation. 

[^.]  The  ninth  and  last  exception,  c]aims-the umpirage. badj  be- 
cause tho  umpire  did  not  decide  upon  aU  the  matters  submitted. 
The  plaintifff  as  befoFO  stated,  being  in  possession  of  two  hundred 
acres,  less  a  small  pait  of  it,  which  was  in  possession  of  the  defend- , 
ant,  brought  ejectment  for.tho  whole,  and  all  the  matters  involved 
lu  this -suit  were  submitted.  The  umpire  awarded  thesmaU  pOTr 
tion,  in. the  possession  of  the  defendant,  to  tho  plainfiflf,.  without 
saying  to  whom  tlie  large  remainder  belonged,  and  therefore,  saya 
the  plaintiff  in  error,  tlie  award  did  not  pass  upoa  aU  the  matters 
*  submitted,  and  is  illegal.  Tbet^rms  of  the  submiasion  embraeed 
aU  matters  in  difference  between  the  pqrties  to  the  tuit^  and  in  reUt^ 
tion  ifiereto*  Because  the  plaintiff's  declaration  went  for  two  hun- 
dred acres,  it  does  not  necessarily  follow  tha£  the.  parties  were  ifi 
difference  about  all  of  that  land.-  A  plaintiff  may  sua  in;  eieet^ 
ment  fo)r  five  thousand  acres,  and  submit  proof  as-to,  and  reeo<ver 
only  five.  But  in  fact,  the  small  amount  of  land  awarded  toihe 
plaintiff,  was  the  only  matter,  so  far  as  the  lands  are  concerned,  in 
difference.  «To  whom  that  belonged^  was  tho  actual  question,. 
The  possession  of  the  remainder  being-  in  the  plainlifT — ^his  title 
not  denied,  but  admitted  by  the  defendant's  oounsel-^it  remain^j 
after  the  award,  precisely  in  statu  quo.  An'  award  coneeming 
tfaatf  would  have  bcqn  supererogatory.  The  rulo  clearly  is,  that 
the  award  must  comprehend  every  thing  submitted,  and  myistjnoi 
be  of  parcel  only.  If,  indeed,  the  letter  of  ^he  submission  here 
.  embraced  all  the  land,  still  this  award  is  good ;  for  the  rale^  aa 
abeire,  is  subject  to  th&  liinitatiot^,-to  wit :  If  the  words  of  the  sub* 
mission  be  more  comprehensive  than  those  of  the  ftward,  jet  if  it 
do  not  appear,  that  any  thing  eke  was  in  dispute  iieiween  th^par- 
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Ms,  besides  what  it  comprehendeJ  m  the-award,  it  will  he  gooil. 
Ab»  if  the  aubmisBioii  be  of  till  actionsv  personal  anil  real,  aii<l  tlio 
awtffd  be  cfT'actioxis,  peFsonal  anjfi  it  shall  be  preaametl  rbat 
no  actions,  real,  wete  pending  between  the  parties.  Kyd,  172. 
Jetek^am  V9.  Ambler,  14  Jo^ju.  R,  105,  106:»  8  OJh,  9$.  19  H. 
B,  6,  br,  Rol,  Arb»  L.  5.  The  land  awarded  to  plaintiff,  and  that 
alobe,  w«s  in  dispute  between  these  parties.  This  is  ttiahifest  in 
this*  that  counsel  of  defendant  adinitte<l  on  the  record,  that  the  ti- 
tle to  the  lands  was  in  Green,  in  this,  that  the  evidence  before  the 
arbitrators  was  confined  to  the  mere  sfrip,  and  in  this,  that  the 
statements,  of  the  arbitfatofs.  hare  Reference  to  that  only.  The 
i^ase,  tberefotei  falTs  wifhin  the  limitations  of  the  =ljdo» 
'  Let  the  jadgment  below'  be  aArmed. 


?v- 
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No.  3,— Tmr  MayoA,   &c.   SAVAWWAn,   plaintiffs   in  error,,  tf. 

CtiAKLEs  HARTRnxsE,  defendant. 

[I.]  Taauitioa,  in  refer^litfe  to  the  imbject  fnatter,  (•  divided  by  writers  on 
^poKtical  oconomy,  at  well  «r  the  tMZ  Imwt  of  all  govcnim«nti,  into  tbrv» 
rhiinii  «  ripititinn,  property  and  income ;  and  wUeva  oocror  more  ia  treat* 
ed  pf  or  acted  upon,  tbe  other  is  iaf$vcr  intended. 

{2*1  Tbe  history  of  the  le{[islation  of  the  State,  in  reference  to  a  particular 
subject  matter  of  taxation,  may  be  referred  tp,  as  tending  to  aici  m  the  con- 
rtrhction  to  be  ^Ten  to  the  SlAtnte ;  and  'where  the  State  has  ne>t!r  taxed 
ineome,  Hbe  poe^r  t<i  do  so  in  a  oorponltiagi,  must  appear  by  express  word* 
or  «DaYoidable  hnplicstioQ. 

{3.]  A  cbartsT^Mithodl3ng  a  manicipal  6o»poration  to  tax  real  sad  -persbnal 
estate,  does  aot,  Bcopssarily,  confer  tbe  right  to  tax  imamc 

[4.]  In  the  construction  of  Statutes  made  in  £uror'of  fiorporations-or  |»artjp»- 
lar  persons,  and  in  derogation  of  common  right,  care  should  be  l^en  not 
to  extend  them  beyond  their  direct  terms  or  their  clear  import. 

[5.]  Statntes  which  imposcr  restrictions  upon  trade,  or  common  occupations, 
'-mBJrtbeednstraedstriotlljr.  - 

tSJ]  't^taiXates  lerying  taxai  should:, be  construed  most  strongly  agirfiiKt  th« 
Gvvef&iiMnst  sMi^l'i^.  farqr  of  tl^  citizen. 
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[7.]  Bov4)uiie Statutes  aro,  iu  uo  juBt<«eDte,  renicsdial  laws,  Bud-antQU^  U^ve- 
fcri),.  to  l>«  liberally  conslruetl.  ^  .,  ....'- 

[8.]  Iu  laws  imposing  taxes,  if  ibpre  bo'  jfi  re^l  doubt  .whether  the  iutcn- 
tion  of  Ihe  Act  was  to  levy  the  tax,  that  doubt  should  absolve  the  tax-payer. 

[p.]  Retrospective  Statutes  are  forbidden  by  the  first  principles  qf  justice.  - 

CJerliorari,  in  Chalham  Superior  Court.  Dccid^  by.  Judgo 
Fleming,  June,  1849.  ... 

By  an  orUinanQe  of  the  Mayor  and  Council  (»f  ^vanuah,  pass- 
ed lltK  Npvomber,  1842,  a  tax  was  iniposed  as  follows  :  "  Upoa 
all  gross  incoipte  ^erived  fiom  commissions  (wbetber  ordinary  or 
guaranty  commisaions)  charged .on.pufcliasea  or  sales  o£  any  ar- 
ticles whatever,  on  procuring  or  collecting  freightsi  on  receiving 
or  forwarding  goods,  on  all  money  negotiations,  on  the  purchase 
or  sale  of  stocks,  or  other  evidences  of  debt,  on  commissions  re*' 
ceived  as  executor  or  executrix,  or  administrator  or  administra- 
trix, and  also  upon  the  profits  or  income  aiising  from  tlie  pursuit 
of  any  faculty,  profession  or  callings  (tlie  clergy  and  scboelmoa- 
ters  excepted)  there  shall  be  paid  a  tax  of  two  and  a  half  .per 
cent,  on  the  gross  amount  of  said  lull." 

Under  t)iis.  ordinance;  Charles  Hailridg^  rctuFne4  for  *<  com- 

.    missions  on  purchases,  &r.  $11,24,8  ;"  and  having  failed  to  pay  the 

'tax,  execution  issued.     Ilartridge   filed  an  affidavit  of  illegality, 

on  the  ground  that  the  ordinance  was  unauthorized  by  any  xif  tile 

Ac^  granting  power  to  tax  to-  the  Council.  <  -  . 

These  Ads  aro. as  follows:  The  Act  of  1787  ^gfmnt^d  poi^er 
'*  to  lay  and  assess  one  or  more  rate  or  rates,  assessment  or  asscns^ 
mcnt8,npon  altand  e\'ery  person  or  persons,  who  do  or  shall  inhabit, 
•  hold,  use  or  oc9upy^  possess  or  enjoy  any  lot,  gp*ound,  hoiuas  or 
place*  Jbuilding,  torment  or  heriditament,  in  any  square,  atrcfet  or 
place,  within  the  limits  of  the  Towa  of  Savaanah,-^'  &C.  .The  A€t 
of  1606  grants  power  *^  to  assess  and  levy  an  annual  tax  oi?  all 
persons  arid  property  within  the  sEud  City,  liable  to  pay  tax  fty 
the  general  tax  laws.**  The  Act  of  1825,  by  the  seventh  section,' 
gr&nts  power  to  raisip  money  "  by  a  poll  tax,  or  by  tax  and  as- 
sessment, upon  all  real  and  personal  estate  within  the.  limits  of 
the  City."  By  the  fifteenth  section,  the  Council  •are  autborixed 
to  •<<  tax  pedlers  within  the  jurisdictional  limits  of  the  corporaiiDil 
of  Savannah,  and  to  tax  all  and  every  person -or.  persons  •▼endiiig 
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any  'gfoodi^  'wares  or  merchandize  in  the  City  of  Sayannah'  or 
Bnolete  AetiaoC" 
■  The'May6r 'and  Aldermen,  in  Council,  oremded'the  affidavit 
efinegalitj,  and  Hartridgb  carried  the  (tee  before  the  Superior 
Coifft,  by  certiorari.  On  hearing  the  eeriiorarij  the  same  was  sus^ 
tained  by  the  Court,  and  the  deciaion  of  the^Conncil  rCrenRNL 
This  decision  is  alleged  as  error.  ^  ' 

S.  CoHiif  9  for  plaintiff  in  error. 

I  •     .  .         .  ■  .         "  • 

The  Acts  of  die  Legistatoie;  idz :  the  Act  of  the  10th  Febm- 
aiy,  1787,*aiid  the  Act  of  iSd  December,  1805,  and  the  Act  of  24tih 
December,  1825,  g^o  to  the  corpdration  tho  riglit  to  tefbrco  the 
tin  in  quettfon.  Murhuryff^  CratDfin'df\21,  ClayUm,  2*^3.  Dauh 
*afir464. 

*  Defendant  is  a  &ctor  and  vendor  of  goods,  wares  and  mer^ 
chandize,  and  therefore  liablo  to  the  tax.  dlayUnh  226,  229. 
Dawtam-,  420.  BatchMut  l3l,  1S2^  And  that  this  is  not  a  poll 
tax.     16  Pefert,  435, 446. 

Sieomc  is  properly  dassed  under  ^  word  prt>pcr(y,  and  is^ 
therefore,  a  subject  of  taxation.  2  Blackstone,  1*03;'  17.  lAnnii^ 
vi.  City  Caimcilqf  Charleston,  1  McCord,  345, 349.  Baniqfthe 
Siaieqf  Georgia  v#.  The  Mayer  and  Aldermen,  Dudley,  130, 131, 
137.  Portland  Bank  vs.  Apthorp;  12  Mass.  252,  6,  7.  16  Peters, 
435,445,446.    3  itfbCbr<2,  374,  5,  6. 

The  charter  (>f  the  City  of 'Charleston  authorizes  the  City 
Council  ^  to  make  assessments  on  the  inbabitalitB-  of  Charleston^ 
or  those  who  hold  taxable  "property  within  the  same,**  and  it  has 
been  decided  that  this  grant  -of  power  gives  /utt-p&N&t  to  tax 
aU  sutgeets of  Mcation.  '  1  Natt  S^MeCord, 527,  28,  30.  1  Me- 
Cord,  245,  7,  8,  9.  iWheaUm,  429.  16  PeUars,  435,  445.  3 
^cGfr^,  a74,  5, 6. 

Atkd,  finaDjTy  the  Legislatare,  at  its  Tate  sessioii,  fiibs  given  a  le- 
gislative interpretation  to  the  various  Acts  of  17&7,  1805,  1825> 
confirmatory  ^tfce  powers  and  oui*  own  Supreme  Court  is  liberal 
in  its  construction  of  City  chaiters.    5  KMy,  5i6«  561,  66,  67. 

Wamd  (repreaBBt^McAtLXSTBa)  and  Law,  for  defepdant^ 

dteds  ■   ■   " 

'      *    ■  •  ■ 
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2  tS!p0crf,  7ed  t^  735. .  .4  ^t2/,  i^.  Y.  83,  4.  4  Peten,  168.  > 
BaUtciy  352.  1  B/^d^  336.  I  JtfcIi^Mtih  41^  16  P^,  t47. 
l^.HoM.  852.  17  B.  461«  iU^.  4*  '^m^*  973.  •>  Thtdle^^e^a. 
Isk  1  3l«J&<if22am  413.  6  ^To^  93.  1  jETOCt  S.  C  12i7«  36.  1 
Id^Om^  346;  6  JUcCbrJ,  374.  1  NoU  ^McC.  527»  8.  Staimie$ 
at  h»gt  rf  8.  C.  jpp,  366,  414,  487,  497,  529,  628.  2  Baiiey, 
671.    Frederick  vs.  The  City  CatmcU,  5  Go.  Rep.  661.    12  ACm. 

Bp  the  Cbifff:^— Lumpkin,  X.  Jehreringthe  opinion. 


<  _ 


'  •  Tlus  writ  of  error  ^  brpngfal  to  test  the  Validity  of  em  tvrS- 
nanceof  the  oocporatioa  of  $aTan]iaba  laying  a  tax  upon  i$^6eme  / 
andrthe  aingl^queation  I.propooe  to  discuss  is.  Hare  the  Mayor 
and.  Aldermen  of  that  City  the  power,  under  their  chartejr,  1q 
impose  this  tax  f  .  ».'>-. 

{t  win  not  be  disputed  ttiat  imponu  ia  a  legitimate  subject  citaa^ 
ti^dtu  TJbe  State  of  Georgia,  in  the  e^rcise  of  its  law-makiiig 
fdwer^  xnay.  assess  sudk  a  tax^  and  may  dele^tte  the  authority  to 
di>  so*''ta;»  misiiGipal  corporadoa*  The  only  io^piiry  here  isr  Has 
ffie  HgliC  been  eonftrr^d  ia  the.present  instance  1  -Now,  tbelm9> 
Bpa  is  upon  the  corporation  -to.  show  the  grant,  by  express  woYidar 
or  fieoesssry  implication.  For,,  otherwise,  it  cannot  be  juetified 
wkhe^^estercise  of  this  high  prerogadve^of  sovereignty,  of  taxing 
priiote  pispperty  wHftout  the  consent  of  theowner.      .      ., 

We  wig  proceed,  then,  to  examine,,  in  their  cbcoiaologieal  wr- 
iter,'the  several  4-cta  of.  the  Legislature^  passed  in  xefefoneo  to 
\ius  p^bjeoc,  to.«seertain  whaitaxing  power  has  been  beetowMby 
tbeliegidatuare  npon^ thia:  corporation*  There  are  ianr  Statnlea 
mpon  this  subject;  tibefimt,  die  Act  of  1787,  (Jfur.  ^<>dpflf»^ 
1210^®  •eoond,  the  Aet  of  1805,  {Omyimh  243|)  thetUrd,  Ae 
Consolidation  Ad  of  1825,^  {Dauuem,  464;)  and  ibe  fbufd^  tkft 
Act  of  1698/  (Pofifpltiet  I^atoe^  f^.^l.)  It  is  conceded  that  these*. 
Acts  are  afil  in  force;'  and,  consequently,  if  the  p^weris  in  oirhin 
of  tbem, h  nn^  be  rightfiilly  exerciaed  hjihb  Mayorabd  AUeiw 
m^  , :.       .  .  .   ;    ; 

the  4th  section  of  die  Act  at  }787  proyides,  «^thatit  sha^vad 
nqAy  be  lawfiil  fi>r  ske  judd  Wardens,  or  «  m^rity  of  them,  jmar- 
ly  end  every  year,  and  ^oftener,  if  occasion  may  i^uire^  to  inohf^ 
lay  and  asseas  one  or  more  rate  or  rates,;  ^uwessmuBnt  or  '^sselM- 


SAVAITNAH,  JANUARY  TEBM,  U5Q.  fT 


TU  KiyDr,  fte.  8«t«iw^  M.-Hftrt»Wto*- 


meiitBr ^poa tXtaiii everj peraonor  peraonB*  wHb io  or  ahall  in- 
h^t,  kold,  lue  or  occapy,  poasew  or  enjoy  any  lot,  groand^ 
botue^  orplmce,  building  tenemenit  or  bereditaraent,  Sn  any  sqaaro^ 
street  or  phjde^  within  tbe'limito  of  the  Town  of  j^aytfnnah,  oat 
hihnteta  thWeoC  fv  taiaing  btidi  sum  or  anms  of  money  aa  the 
aeid  Wardena,  or  a  majoricy  of  diem,  shall,  in  their  diseretioiiy. 
judge  necelaasy  for  and  towarda 'carrying  this  Act  into  ezecii* 

The  constniciion  ef  this  Act  came  directly  befbre  the  Conten- 
tion of  Judges,  in  the  case  of  the  Baidt  of  the  State  of  Geoi^a 
M.  The  Mayor  and  Aldermen  ef  the  City  of  Savannah,  in  1832, 
(Dudfey,  136;)  and  that  able  Stench  thdre  held,  that  the  Ad  of 
}T8%,  ''hnthortzed  a  tax  aidy  upon  lots  df  gronnd  or  buildings 
within  the  City^  or  upon  perscms,  in  respect  to  this  spedies  of  pro- 
perty^ by  reason  of  iheir  owning,  occupying  or  inhabiting  the 
same.*'  This  interpretation  we  beRere  to  be  cbxrect;  and  tfaa 
procurement  of  the  passage  of  the  subsequent  Acts  of  W^S, 
authorizing  a  tax  upon  ^all  persons  and  piopertyy*  and  of  1820^ 
to  tax  ^  an  real  and  personal  estate,'*  is  condnsifQ  diat  theeorpo» 
raUon  itselTput  this  restrictive  meanittg  upon  ita  own  powera  un- 
der the  prerious  charter*  We  conclude^  then,  that  Uie  power  to 
tax  imcome  is  notfimnd  in  this  Act 

l^he  Ist.sectfon  tit.  the  next  Act,  of  1805,  authorises  the  Mayor 
and  Aldermen  to  raise  and  establi^ -a  regular  watdi,  and  for  the 
purposes  of  paying  and  maintaining  Che  same,  the  second  section 
declares  that  they  may  '^assess  and  levy  an  annnd  tax  on  allpeii* 
sons  and  property  witibin  die  said  City,  liable  to  pi^  tax,  by  the, 
general  tax  law.**  Here  it  is  admitM,  power  is  conferred  to  tax 
aU  persons  nnd^prqperty ;  but  the  power  to  tax^rcpsrfy,  is  ex- 
pressly limited  to  tuck  property  aa  was  Hable  to  pay  tax;  by  the 
genend  tax  hiws  of  th6  State.  But  ineome  was  not  liable  to  pay 
tax,  by  the  general  tax  laws  of  the  States  in  1805 ;  nor,  tmUed^  at 
any  other  time.  Therefore,  the  power  to  tax  imeome^  was  not  in- 
eluded  in  this  grant. '  ' 

The  7th  section  of  the  Act  of  1825,  authorizes  the  Mllyor  and 
Aldermen,  for  certain  purposes  therein  enumerated^  to  raSae  'any 
siUn  OF  sums  of  money,  ^'  by  a  ^n  tax,  or  by  tax  and  assess^ 
meat,  upon-dl  real  and  poreandl  ekatei  ifithin  the  eorpdrfite  lim- 
its of  liie  City.'* "  lioes  this  power  to  tax  proper^,  generally. 
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hdYe.denomioated  real  and  personal* estate,  cenfec  the  ri^il  to 
tax  iitqomet 

\X-l'  The  subject  of  taxation  has.  been,  verj  prc^ierly..  diTiifed 
into  -three  dasses^-capitatifHit  property  and  income f. and.  this 
distinction  is  recognized,  not  only  .by   all  writers  on  political 
economy*  but.  in  the  general  taa^  laws  of  all  GovemmiBatBi^  aAcl 
wl^ien  one,  ^r  more,  is  mentioned,  or  treated  of,^  the  other  ia.neT- 
ex  intended.    And  the  point   to  be  decided  is,  not  whethM*  m^ 
comt  mnj  JkOtt  poesibly,  be  comprehended  under  the  general  name 
<|f  property,  but  whether  such   is    its  meanings  and  snch  was 
tl}e  design  of  thq  Legislature,  in  this  Act! 
^  [2.]  I  aiii  aware  that  it  has  been  held  in  South  Cw>lina»  l!hat 
the,.City  Counc^  of  Cbarleston»  under  their   charter^  to  make 
assessments  on  the  inhabit^ts  of  Charleston,  or  .those  who  .held 
tasBfihle  pioqpaiy  within  die  same,  have  authority  to  tAx  imoam^'^ 
a^d  very  properly ;  for  tncapuiB  taxable  property  by  the  geper* 
ti  taxlaws  of  that  State-— and  had  been,  if  we  mistake  not,  from 
libe  first  Act  upon  the  subject,  in  1777,  down  to  1783,  the  year 
•whjQn  the  charter  tp  the  City  of  Charleston  was  passed^    But,  in 
CS>6prgia|  notwithstanding  the  mind  of  the  Legislature,  has  -been, 
8A>d9ach  Buccessi^  session,  intensely  occupied  with  this  moatex- 
•  citing  and  engrossing  topic,  to-wit,  the  best  mode  of  raisiijig  taxep ; 
atiU,  up  to  the  year  1825,  and  even  to  the  present  period,  die 
State  has  neter  adogpted  the  policy  of  gathermg  taxes  fiom  pur- 
suits  and  einpk^yments.    And  if  she  has  not  seen  fit  to  taxthii 
commissions  of  executors  and  administrators,  in  any  other  port 
xnf  our  widely  extendedTimits,  why  shouldabe.delegatathispowery 
to  be  exercis^^d  ov^r  this  class  of  citizens,  in  the  City  of  Savan- 
nah 1    I  can.  readily  conceive,  that  there  may  be  local  subjects  of 
(axatioji,. which  would  not  apply  to  any  other  place  or  section,  or 
^j  Q^r  j)ortion  of  our  people ;  but  this  is  not  true  of  callipgSp 
(common  to.  all; -and  to  warrant  such  a  supposition,  the  power 
thusxlaimed  should  most  manifestly  appear  to  have  bpei^.  delega- 
ted.  'Toothing  short  of  express  words  or  unavoidable  inference^ 
will  BOBVfer  the  purpose.     The  history  of  the .  legisl$ition  in'  the 
S^jBite,  in  reference  (o  the  sul^ect  matter  of  a  particular  Statute, 
iday  be  referred  to,  as  tending  to  aid  in  the  construction  to  be 
given  to  the  Statute.    H^ft^y  V4^  7\lsan,  17'  VemU.  R,  479* 

[9.]  But  when  we  scrutiivlae.  closely  other  portions  of,  diis  Adf 
we  are  fidly  pursuaded,  that  the  Legislature  did  not  inteodd  to  in- 


»m^^ 
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elude  tflKaMM,  under  tjbe  grant  to  tax  '*real  and  peraaaai  c^ate." 
By  aubaeqnent  sections  of  the  Act  of  1825y  the  regulation  of 
tavems  juid  granting  lieenaefl^  taxing  vendue  matters  andpeddlers* 
and  persona  Tetvlii^  goods*  ivares  and  merdiandisev  in  the  Oitj, 
are  powers  speeific^lj  conferredp  JButlhis  wo«ddliaYe  been  ub- 
necessju^y*  i£  under  the  general  grant  to  tax  air  real  and  personal 
estate  in  the  previous  section,  the  oo^ration  had  the  power  to 
tax  all  private  buoness.  ''We  aj^rehendit  eannoc  be  pretend- 
ed," say  the  Convention  oT  Jadges*  in  the  case  already  cited* 
'f  theft  under  a  general  power  to  tax  real  and  penooal  estate,  the 
City,  acquired  a  right  to  lax  ofiSces,  professions  andemploymenta 
of  every  despription;  and  it  was  not  the  legislative  underslanda 
ing,  asis  manifested  from  the  special  attthority  given  in  the  same 
Act,  to  tax  particular  oocupatiot^s.  The  distinction  is  clear  and 
sound  between  what  may  be  propetriy  and  strictly  considered 
property^  and  ^g^  .and  interesU  which  are  only  the  sources  of 
emolumenU  and  profits,  and  from  which  prepeity  niay  be  derived." 

.   ^gMn../Theimsatealify  given  to  the r^ 
to  be  taced.  •  It  mnsiiie  vrithin  the  corporiteJimiu  of  the  City — 
thai  is,'  vinble  pauesiiwa;  and  by  the  repetition  of  the  ssne 
tenns,  in  the  very  next  section,r  a  key  is  furnished  to  the  nnder« 
standing  of ^he  Xegislature,  in-  the  use  of  the  words,  "  real  -and 
pezsoaal  estate."    lu  construing  Statutes,  Courts  will  look'  to  the 
langu^pe  of  the  whole  Act,  and  take  it  for  granted,  that  the  same 
expressions  import  the  same  sensei  whenever  they  occur  in  the 
same  Act,  unlcea  there  be  something  which  Requires  them  to  be 
used  in  a  different  meaning.    Now,  in  the  very  next  section  (Sth) 
power-is  given  to  the  City  of  Savannah,  and  the  hamlets  thereof, 
**  to  purchase  any  real  or  penamal  eHaUt  for  the  use  and  benefit  of 
the  corporation*"    Here,  undoubtedly,  imeame  was  not  intended 
torbe  included  in  the  expression,  real  and  personal  estate ;    hence, 
we  infer,  that  it  was  not  in  the  miqd  of  the  law-maker,  when  the 
same  phrasec^gy^was  employed  in  the  preceding  section.    Ta* 
king  the  two  sections  together,  we  cannot  rcNsist  the  belief,  that 
it  was  the  design  of  the  Legislature  to  authorize  a  tax  mere- 
ly on  real  and  personal  property,  which  was  visible— which  was 
located  within  ^City — and  which,  too,  was  the  subject  matter  of 
Baie  and  transfer.    Such  are  thewords,  in  their  ordinary  sense, 
.imd  sudh  the  spirit  of  the  Act; 
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[4.]  ThU  msy  bo  thought  a  close  conitniction  of  the  charter ; 
but  whoB  we  recollect  that,  in  the  cooBtmction  of  Statutes  made 
in  fiMfor  of  corporations  or  particular  persons,  and  in  derogatitm 
of  common  right,  care  should  betaken  not  to  extend  thenii  beyond 
tiieir  express  words,  or  their  clear  import:  4  Mau,  Rep.  HA,  IS. 
473.  r  CbiMfi,  42. 

.  [5«]  And  that  Statutes  which  iitipose.  restrictions  apota  trade-  pi^ 
common  occupations,  and  which  levy  an  excise  or  tax  upon 
them,  must  be  construed  strictly :  9  Pick,  414. 

[6.]  And  that  Statutes^  levying  duties  or  taxes  upon  subjects 
or  citizens,  are  to  be  construed  most  strongly  against  the  Gt>ven^ 
ment,  and  in  &Tor  of  their  subjects  or  citizens ;  and  their  pro- 
visions are  not  to  be  extended,  by  implication^  beyond  the  clear 
import  of  the  language  used  :  3  Story,  369. 

[7.]  And  that  revenue  laws  are  neither  remedial  Statutes  nor 
lawa  founded  upon  any  permanent  public  policyrand.  are  not^ 
therslbre,  to  be  lilerally  ocmstruod  ;      . .  /  i>i%  ^  O^  ^  / 

[8.]  And  hence,  whenever  tliere  is  a  just  doubt,  that- doubt 
siiould  absolve  the  tax-payer  from  his  burden :  2&. 

We  will  bold  that  the  Legislature  intended  nOtfaiag  beyond 
what  their  language,  in  its  &ir  and  usual  meaning,  wOl  indicate; 
and,  if  the  terms  of  their  enactment  have  not  embraced  the  ob- 
ject contended  for,  the  powor  is  with  them,  by  additional  Act  o9 
Acts,  to  extend  them.  The  construction  which  would  confound 
mc&mt  with  proptrty  in  a  tax  law,  is  quite  too  refined  and  subtle* 
when  designed  to  operate  upon  the  public  at  large,  and  where 
they  are  supposed  to  be  used  in  the  senses  belonging  to  th6  pop- 
alar  language  of  common  life  and  every-day  business.* 

In  construing  these  several  Statutes,  we  have  confined  our  ex-. 
amination  to  the  mbjeci  matter  only.  But  we  roost  not  overlook 
the  ohfeetM  for  which  the  taxing  power  is  conferred ;  for,  whfle 
the  Legislattti«  may  have  been  willing  to  grant  the  right  to  tax, 
fer  one  purpose,  it  may  have  refused  to  bestow  it  ibr  another  and 
liferent  object.  Hence,  we  find  that  each  of  the  three  Acts  which 
we  have  had  under  consideration,  are  limited  as  to  the  objects  for 
which  the  tax  authorized  to  be  levied  was  to  be  imposed.  •  The 
Act  of  1787  empowered  the  assessment  of  the  taxes  therein  spe- 
cified, **  to  carry  into  efiect  such  regulations  as  might  be  condu- 
cive to  the  good  order  and  government  of  the  Town  of  Savannalu 
and  the  hamlets  thereo£"    The  Act  of  1805,  was  **  to  assess  and 
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lerjft'tax  for  the  purpose  of  establishing  a  regular  %iratch  in  the 
City"  of  Savannah;  and  the  Act  of  1825  was  to  miflc  money 
tar  the  use  of  the  City,  **  in  all  mattera  of  internal  police,  and 
general  Bttatj,  as  respects  health,  fires,  City  gaanh  salaries  of  of^ 
fieersy  and  any  other  exigencies  nsuai  to  incorporated  Ckics,*' 

Now,  it  is  disclosed  to  this  Court,  in  the  record  before  us,  that 
one  of  the  main  purposes  of  this  income  tax,  was  Co  meet  the 
heavy  Uabilitiea  of  the  City,  on  account  of  its  subseription  to  the 
Btock  of -the  Central  Rail  Road.  This  10  distinctly  set  Ibnh  in  the 
ordinance  of  January,  1842,  of  which  the  ordinance  of  Noven»- 
ber  of  the  same  year,  and  a  portion  of  which  is  transcribed  in 
die  bill  of  exceptions,  is  amendatory.  The  presiding  Judge 
eeitiiles  that  he  pronounced  his  judgment  in  view  of  all  tho  tax 
ordinances  passed  by  the  corporation.  -  Concede,  then,  that  the 
power  had  been  giVton  to  the  Mayor  and  Aldermen  to  impose  an 
meome  tax  for  any  or  aD  of  the  various  objects  enumerated  in  the 
Acts  of  1787,  1805  and  1825.  Admitting,  in  other  words,  that 
the  power  was  delegi^ed  over  the  mhject  matter  of  this  tax,  stiH 
it  would  not  be  allowable  to  tax  iucomo,  to  meet  the  liability  of 
the  City  for  ita  subscription  to  the  stock  of  the  Central  Rul 
Road;  there  being  neither  a  specific  nor  general  grant,  in  any  of 
these  Acts,  to  that  effect. 

In  1838,  however,  the  Legislature  conferred  on  the  corpora- 
tion, authority  to  obtain  money  on  loan,  ''  on  the  faith  and  credit 
of  the  City,  for  the  purpose  of  contributing  to  works  of  internal 
improvement."  What  does  this  grant  imply?  Not  only  the 
ri^t  to  plfdg?  ihft  prnpfiTf y  erf  ^bir^rtty,  but  to  resort  to  all  tho 
legitimate  means  of  taxation  bestowed  by  thoir  charter,  to  main- 
tain and  redeem  thia  **  &ith  and  credit/'  Still,  the  right  to  tax 
income,  even  for  this  purpose,  has  not,  as  we  have  attempted  to 
show,  been  delegated,  however  necessary  and  proper  it  may  ap- 
pear to  be  te  the  City  Authorities,  to  meet  thoir  engagements. 

[9.)  I  have  not  deemed  it  necesaary  to  consider  the  Act  of  the 
present  session  of  the  General  Assembly,  (1849,)  explanatory  of 
their  previous  legislation  upon  this  subject,  and  which  baa  been 
read,  though  not  seriously  relied  on,  by  counsel  in  their  argument 
for  the  plaintiffs  in  error.  For,  while  we  are  among  tho  last 
persons  who  would  be  inclined  to  impair' tho  legislative  power 
of  the  State,  one  of  the  most  useful,  as  well  aa  honorable,  in  all 
Goveniments,  and  would  bd  among  the  foremost  to  support  and 
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construe  fiivorably  all  its  Ac|9  not  prohibited  by  paramoant  aa- 
thoritj,  yet  law,  from  its  Tery  nature,  must  be  eonfined  to  mfr- 
se^metU  ocGUrrence&^^a  ride  forJiUKre  ones.  •  It  cannot  look 
back*  dierefore,  upon  interests  already  settled,  or  eycaiCs  Winch 
hare  already  transpired.  By  Mr.  Justice  Wbodbmrifi  in  MerrHi 
rsk  Bkerhmmct  1  New  Hamp.  R,  199.  See  also,  7  J6hns/ILA95. 
1  Bay,  107.  Sacom.  Suuutey  6.  7  Mom.  R.  385.  In  1^  State, 
aa  well  as  in  all  republics,  it  is  not  the  JjegiMkUurefhowe'mt  trana- 
cendant  its  powers,  who  are  supreme-— but  the  petfpU -^^nd  to 
avppose  that  they  may  violate  the  fundamental  law,  is,  aa  hap": 
been  most  eloquently  expressed*  "  to  affirm  that  the  d^3{j  U  ; 
greater  than  his  principal ;  that  the  seryant  is  above  his  maMer; 
that  the  representatives  of.  the  people  are  superior  tothe  people 
tjiemselves;  that  men  icting  by^  virtue  pf  delegated  power  may 
do,  not  only  what  their  powei^  do  not  authorize,  bot  what  they  | 
forbid."  The  law  is  made  by  the  LegiiUUmrtt  but  ap!gtied  by  the  ^ 
Courts.  The  law  prescribes  a  new  rule  fi>r  new  oOntrovernea^ 
but  never  interferes  with  the  past  or  the  present,  because  no 
rale  of  conduct  can,  with  consistency*  operate  upon  what  occur* 
red  befiire  the  rule  itself  was  promulgated.  13. 
.^uet  the  judgment  below  stand  affirmed. 


No.  4.r— M08B8  CuB&T  and  othei<8,  pldntiffii  in  error,  .«»•  Roantf* 

S.  Piles,  defendant  in  error. 

£L]  The  decfoM  or  Jndgmeiita  of  a  Ooort  o£  iSqiiHy  nn  enihiaoed  wlilte 
lib  Domant  Judgment  Act  of  1823. 

llf<)tioii»  in  Glynn  Superior  Court.    Decided  i>y  Ju^ge  Euu»- 
nra,  April  Tenur  1849. 

•  This  was  a  motion  to  sue  out  a  ^fa.  under  the  13tk  Equity 
Kola  <A  tiie  Superior  Courts,  iMMc/^ro  lime,  on  a  decree  rendarod 
4th  December,  18da    The  motion  ww  resisted  on  Oie  gEonadr 
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that  die  decree  wbb  for  a  apecifiG  sum  of  money,  and  was  dot* 
maml  ailder  tlie  Act  of  1823.  The  Court  refused  the  motion,  and 
error  is  assiipied  thereon. 

W.4k  W.  F.  Law,  lor  plaintiib  in  error. 

Bartow  &  DbLtoNv  for  defondant* 

B^  tit  GMcr^^-*WAaNER,  J.  delivoripg  tbo  opinion. 

[1.]  The  only  question  presented  by  the  record  in  this  case  is, 
Whether  a  decree  of  a  Court  of  Equity  for  a  specific  sum  of  mo- 
zmy  is  en^raoed  within  the  Dormant  Judgment  Act  of  1823. 

The  argument  for  the  pbiintiflb  in  error  is,  that  only  Common 
Law  judgments,  founded  on  the  verdict  of  a  Jury,  as  specified  in 
■the  Judiciary  Act  of  1799,  are  embraced  within  the  true  intent 
-and  meaning  of  the  Act  of  1823. 

-The  Act  ef  1823  is  an  Act  to  amend  the  3d  section  of  an  Act, 
passed  19th  December,  1822,  emitled  an  Act  to  amend  the  26th 
section  of  the  Judiciary  Act,  passed  the  16th  day  of  December, 
1799 ;  andf  dUo^  to  priveiU  a  JrattduleMt  enforccfmeni  qf  darmtmi 
judgmemUi'  A  decree  is  the  judgment  or  sentence  of  a  Court  of 
Equity.  Bouvier's  Law  Dictionary,  428.  2  Maddack'i  Ch.  Pr. 
464. 

The  Act  of  1823  declares,  that  *'  All  judgments  that  have  been 
obtained  since  the  19th  day  of  December,  1622,  and  aU  judg- 
ments that  may  bo  hereafter  rendered,  in  any  qf  the  Courts  in  this 
State^  on  which  no  execution  shall  be  sued  out,  ice.  within  seven 
years  from  the  date  of  the  judgment,  shall  be  void  and  of  no  ef- 
fisct."  Prineef  458.  The  Act  not  only  purports  to  be  an  Act  to 
amend  the  26th  section  of  the  Judiciary  Act  of  1799,  but  also  to 
prevent  a/rauduUni  emforcewunt  of  dormant  judgmeutt.  Besides, 
the  words  of  the  Act  are  very  broad  and  comprehensive,  embhic- 
ing  tdl  judgmmUM  rendered  in  any  of  the  Courts  of  this  State. 
According  to  our  practice,  the  decree  is  rendered  by  the  verdict 
of  a  Jury,  and  is  nothing  but  the  judgment  or  sentence  of  the 
Court,  and  we  are  not  aware  of  any  Statute  that  gives  to  the  de^ 
ciee  or,  judgment  of  a  Court  of  Equity,  in  this  State,  a  lien  on  the 
property  of  the  defendant,  but  the  Act  of  1799.  Judgments  ren* 
dared  by  Justieea'  Courts,  are  not  generally  foimded  on  the  ver- 
iroL.  Tin  5 
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diet  of  a  Jury,  yet  such  jadgmenti  bave  always  been  heM  to  Iw 
•mbraoed  within  the  Dormant  Judgment  Act 

We  think  the  decree  mentioned  in  the  rdoord»  being  for  a^apa^ 
cific  sum  of  money,  isi  in  contemplation  of  the  Act  of  180^  m 
judgment^  and  is  not  only  embraced  within  the  war  A  of  tbt  Act, 
but  is  also  within  the  muchief  which  that  Act  intended  to  remedy* 

Let  the  judgment  of  the  CoQit  below  be  alBnlied* 


^mm^mim^mmmU^m^A    ^  »  UM  mmki^!mmi^*^^m>M^^mt^ 


No.  5>»Hamiabbt  WiLLtAsia»  plaintiff  fai  eiror,  «r.  Iteait  Mo- 
Ximrea,  adm'r,  fro.  of  Johtt  Wagkier^  deceiwid.- 

[1.]  A  testator  bequeathed  Miblkrwi  I  ''liutfaer  willttistoMtaiadiiBdUlol- 
Ian  per  annum  be  pud  oat  of  the  profits  of  said  bajKeij  to  B,  Bfoora,  of  t^ 
GiVf  of  New  York,  for  the  use  of  my  mother^  Mrn  Elisabeth  Wagner;  aadp 
also,  ike  Uhe  mm  ef  erne  liMndtti  dUigrt,  cmi  tf  tmipiv/tUf  io  mp.  aUtw,  Jlr«i 
Murgartl  fVaNitai«,  logetfaer  withdf^ty  doDarfe^leat'by  berlbtMialle^ 

'  York*  with  interert  from  date:'*  AeU,  Ibat  the  be^oesl  W  Mrs.  WifflUM 
g$Tea  her  a  speeifio  sum  of  one  bandied  d(dlan,aiid  not  miAaaitf  of  oM 
finndred  dollara^ 

(2.]  The  Jo^ge  of  the  Superior  Court  in  Geoi]pa,  sittingas  a  Ohanaelkir;  has 
the  power,  exclusively,  to  administer  the  Law.  It  is  the  piyvinee  of  the 
Jury  to  find  the  facts,  and  render  a  decree  npoa  the  trial  on  the  merits  and 
fatdmt  pobtof  TiewenlyrawytheybeeaaaidttadiB  tbeBgU  ofOliailK 
a^llork. 

•  m 

In  E^ity,  mChatbasr  Superior  G^rt;  DecUooeAdttmiMaf)^ 
by  Judge  FUMiNO»  at  ChamberBy  July^  1849L 

The  biU  of  Minrgaret  Winiams  alleged,tiiat  in  IMV  Join  Wag^ 
ner  made  his  last  will  asd  testament,  whidh  tiaoog  odicr  diiqp^f 
ooBt&inedthefiiUdwingitems  ^       *^ 

"Item  1st.  it  is  my  will  and  deisire^  ttet  ittf  beldivM  «$lb.  tnft 
son,  my  sister,  Mrs.  Margn^  WilliaaMK  and  her  dMiglMrrMMPy' 
Williams j  should  reside  m  the  dweTKng  in  wUeb  1  tfOW  toMb^  «ft 
the  comer  of  Broughton  and  Jeffimen-atrs.  iir  the  City  df  te^ 
munnfai  aadkeepup  dwbalulg  ImiMns  i«lMj|rm  it  UttV^ 
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i|wi9e  profilablOa.Bo  m  to  pay  tbia  five  |>er  eenc  disooant  on  Aaron 
SiUey'a  notesy  in  the  Banks  ^ffisfiniiahtrdiawii  Iff  me  and  in- 
toned by  fiiUey^  I  fiurdier  win,  diat  «ne  bandred'  dollars  per 
munim  be  psift  lOfBC  of  the^pcofiss  of  said  jiakaiy  to  B*  Moore,  of 
die  City  of  New  York*  finr  tbe  use  of  my  motber,  Mrs.  Elizabeth 
Wsg^sr,  and'  alio^  tbe  like  sum  of  jone  hundred  dollara,  oat  of 
said  prqfbsp'to  my  sisfear,  Mia.  Mfvgavet  WiUiams,  together  with 
e^^h^  4o04^  knt  by  bOT  u>  4ne  in  New  YoriCf  witb  interest  firoa^ 
date;  and  in  case.  89.  wife  and  sister  should  disagree  and  wish  to 
Gm.fepacaM  Aso,  in  sash  ^aae.  I  ffi^e  -aoi  bequeath  to  my  said 
eicier»  IbiffVPOC  WiIUaBBs,'<3aide|i  Lot  Na.4»  on  the  White  Bhiff 
fSidytofethar,wid&-an-tlie  stocikand  inprovemeBtsdiereon,  to  hev 
#nd  to  bar  keura«nd  assignsp  firever.** 

.  ,Tbe  ba  fcrtbag.sBsged,  that  after  the  death  of  Wagnea^the 
iipweator,  PM^psid  omr  to  ber  aaln^ffy,  one  baadred  dollars^ 
M  beyeaf bsd  to?  fte  mil;  diet  in  1847, 'Fek  procured  himself  to 
be^Jwlrij^  ftoaa  the  elBoe  of  executor,  and  letters  of  adminis- 
tcsiioa„w»dk^  wV aytnaled,  were  gtanted  Robert  Mclntyr^ 
nrl^^Msri^  tho  widow  of  Wageor.  The  bill  allsged  that  tbe 
b^^ldltg.1^^^>^s^Jraa.l»orinned,  and  the  prqfiu  wove  ample  to  psy 
eopiiplunviaJher.aannityr  but  diet  tbe  administrator  bad  refused 
tO:4o  so ;  r^jiog  1^  die  will  gave  ber  an  tonuity,  but  simply 
#:)egaay,    llm.pssjer  pf  the  bill  was  fe  an  aoeount^  dec. 

Ademurrer  waafiled  to  this  bill,  for  want  of  Equi^,  and  sfier 
imJUWlt  ■bad.thegisoi|»  die  Court  sustained  the  demwrer  and  dis^ 

ipj(ned  tbn  WL 

-  To  tlus-deddoneomplainaat  excepted,  and  alleged  error  on 
99feFa):graii|id4t  siUsh  xeduee  diemselves  t6  twcH— 

-  [Isu  T^trfb^C^aftfil^in  iNMsonptraction  of  the  win  of  John 
V9g9er».in  Ju^Iding  that  the  .stwe  beqoeaiihed  to  complainant  a 
1eg|i4r.ai»dn!9^.an.aadiui^. 

:9^  rTaH»di»C<yurtariadin  disniisrif)gtbe  l^ll,  end  in  deciding 

tbat,.4gi!m  4^  bsaiiag,»r4^  co^Unant  would  not  be  allowed  to 
ig»gi4««W»wy.lia!rtnio^  win  itpslfr  the  cetnplainant  con- 

!U»#itfi  rtw^rtgftf yq^y  >wai  admissible,  finr  certain  purposes,  and, 
Ittsreoeyy,  ^jir.  jHnder>guL  ysttyn  of  jurisprudence,  die  law  and 
§^^*ymntiff|P9ffil[lf,W}B^  by  dieOcwt  atod Jury,  and 

ffiMl»7.^itdgatf(l99«. 


gi||ff»wj»lJlfaHH»W^fcr^|»iri^ 
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-  HftBBBN  and  Lawtom,  for  defendant.* 

By  the  Cbiirf^— NfBBC^v  J.  deliTering  the  opinion. 

■      -  •  '       -  -  ■ 

[1.]  The  bill,  in  this  case,  was  filed  to  recover  an  annuity*  in 
arrear,  claimed  to  have  been  bequeathed  to  the  complainant,  Mrs. 
"Williamsv  by  John  Wagnen  It  exhibits'  those  clauses  under 
which  the  complainant  claims^  to  be  as  follows : 

*f  It  is  my  win  and  desire,  that  my  belored  iritd  and  son,  iny 
rister,  Margaret  Williams,  and. her  daugfaM*,  Mary  TIlHlUams, 
ehould  reside  in  the  dwelling  in  which  I  now  leside,  at  the  -comer 
of  Broughton  and  Jefferson  streets,  in  the  City  of  Sayannahki  and 
keep  up  the  baking  business  as  long  as  it  can  be  tnade^rofitaUe, 
so«i  to  pay  die  five  per  oetat.  discount  on  Aaron  SiUey^s  notes, 
in  the  Banks  of  Sarannah,  drawn  l>y  me  and  indorsed liiy  Sibley. . 
I  farther  will,  thai  one  hundred  dodars  per- annum  be^paid  out  of 
the  profits  of  said  bakery  to  B.  Moore;  of  the  t3ity  of  New 
York,  fior  the  use  of  my  mother,  Mrs.  Elizabeth  Wi^|ner,  and 
also,  ike  like  mm  ef  ime  kmndrtd  doliare,  mUef  emi  ffefiJU^  M  my 
eUter,  Mre  MatgmrH  WUHanUf  together  witfi  $80f  lent  by 
her  to  me  in  New  York,  mth  interest  fitmi  ^date;  and  in  case  n^ 
wife  and  sister  alionld  disi^rree  and  wish  to  separate^  theup  in  ^lisa 
case^  I  gire  and  bequeath  to  my  said  sister*  Margaret  WyKans^ 
Garden  Lot  No.  4,  on  the  White  Bluff  road,  tog^iher  with  sU  the 
stock  and  improrements  thereon,  to  herasdher  heirsundassignSp 
fererer.** 

Upon  demurrw,  the  Court  bekyw  held,  that  Bfra.  Waiian*  look, 
under  the  win,  only  a  legacy  of  one  hundi^  doQara,  and  the 
pluntiff  in  error  insists  that  this  holding  was  eTToneeoa^  bfecauscy 
by  the  will»  she  is  entitled  to  «»  annuity  tit  one  butidred  doQM* 

The  first  thinglo  be  ascertained,  in  the  construction  of mmD  is, 
the  tntentiott  of  the  testator.  In  the  language  of  the  bQoka^  that 
is  the  polar  star.  The  intention  is  imperatiTO  on  the  Ctart^  un* 
less  it  is  in  conflict  with  some  esUblished  rule  of  law. .  If  it  i^» 
the  law  is  more  imperious  than  the  intention,  and  tUe  Ifgtter  will 
jiekl  to  the -former.  The  law,  though,  in  order  to  ddkiA  the  in* 
tehtion,  must  be  clearly  and  decidedly  in  conflict  urilft  it  The' 
Courts  will  studiously  give  effect  to  the  intention,  nnle8B,«oi»- 
^traiaed by  tfce kWto diimgacd  k*    No  inwi's>in  il so rtajkib. 


TBKM, 
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Ifar  QbttgatuMiB  vpOB  the  Courts  la  die  hi#s  of  die  lend 
intentioii  cmU  fn«eil  egeiasr  flie  Itw,  dmm  Am  mM  ef  i 
woald  meke  or  rtpeel  tbekw.  The'elfeet  woold  be»  t1 
woald  bb  Ob  lew  to  regolMe  the  treiiBmMsioa  ef  pixiperty 
"The  intention  is  to  be  escertainedr  primarily,  from  the  will  ii 
That  IB,  getnrally,  tlie  faigiieat  and  beat  evidence  of  if.  In  noat 
caaea,^Cia  the  anljf  evidence.  The  testator  having  tmileii  hia  will, 
the  wntimg  is  the  exponent  of  hbintentiona,  and  if  tbaria  clear— 
Kg  in  the  will  itself,  diete  is  no  ambignity— it  is  solemnly  oblqja- 
tory  npcm  the-Court,  and  it  can  resort  no  where  elsew  Thereere 
eases  'where  it  beeonea-  the  duty  of  the  Court  to  rasort  to  the 
fcots  and  cireaaafllances  whicW  surronnded  the  testator  at  the  lime 
^iiien  heteade  hia  vnll— to  place  itselfin  the  position  of  the  testa- 
tor, and  read  the  wiU  ia  the  light  which-  that  position  ahedsnpon 
iL  In  sncha  caae,  those  fads  and  cirqilustances  most  be  proven 
by  paiU  evidence.  Where^  loo,  the  intention  cannot  be  clearly 
ascertained,  by  teason  of  any  patent  ambiguity  as  to  the  thing  b^ 
iffueatlfed;  or  the  person  who  shall  take,  the  Court  will  hear  evi- 
deece  to  explain  auch  ambiguity  as  to  the  thing  or  person.  There 
is  no  occasicfia  here  to  illustrate  these  positions.  See  Wigrum  en 
ikt  Admimm  ^  Bsdrmaie  Bvidemoe  im  aid  ^  ikt  JbUerpretaiim  ^ 
WnU,  11  Us  14.  Ouyvi.  Sharp,  1  AT.  4r  JL  tW.  Doe  r#.  JUer- 
Wb,  1  iV:  4- JH:  684.  llUtlcn  «ff, /uM^efle,  4  Arp.  A.  189.  Brmm 
mrTkmmiUm.  1$.  Fiek.  400.  1  Grwmtf.  Of.  K887,  888,  nolcv. 
XBmekm.  BSttoA,  6  M.  tf  VT.^^ib  367.    4  KaU,  584,  *6,mJ 


In  this  caae*  we  see  no  ambiguity  of  any  kind.  The  will  of  it- 
self b  deariyi  coDduaiTely  dfanonstiutive  of  the  intention  of  the 
testator.  If  aoi  the  Cburt  below  did  right  not  to  hold  up  the 
bill  tOLtbe  hearing. .  Itwashis  duty  todedara  thelaw  appUcable 
to  the  will,  upon  the  demurrer.  If  the  cause  were  upon  the 
hearbq;,  this  isnpt  a  case  where  pvol  evideaoe.nnld  be  adnds- 
aifale.  Tbea»as  nowi  the  Court  vflmld  be  re^uaad  to  construe 
this  will  aecmrding.ie  its  terms  and  provisions  akme.  This  cas6 
does  not  fiA  withiii  any  exception  ivhich  admits  parol  evidence, 
but,  as  balM'StatCkd,ie  in  itself  perfiKtIy  unamUgnoos.  That  it 
ia  do,'  I  i'piJBOPed  to  ahow.  The  clause  of  Mr.  Wagner's  will, 
whid  contlona  the  legacy  to  his  siflter,  Mrs.  WiUiams,  (the  com- 
pUnam,)  standing  by  itself,  can  be  made  .to  give  to  her  nothing 
iBoNriliWtlleaifteiBliesumcrqbelmiidarf  lathopre* 
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vious  and  iDmediatdy  preceding  clamed  he  givep  an  anavitj  -of- 
one:  hBndrsd  dollara  to  bis  mother,  and  then  proceeds  to  aaj^-*« 
^  And  ttlsot  the  like  snm  of  one  hundred  dollara,  out  of  said  pto- 
fits,  to  my  uster,  Mra.  Margaret  Williamii,-togBCher>  with  ai^ty 
dollars,  lent  by  her  to  me  in  New  York,  with  interest  ftomd^la.** 
Unaided  by  the  context,  this  text  gives  to  Mrs.  WilUaaM  one  faiia- 
idxed  dollars,  «nd  no  more.  There  is  not  a  word  in  it  whidi<ia 
aigntfioant  of  an  annuity-— of  an  intention- to  give  one  hundred 
doUarsper  oMNHfi.  It  cannot  be  made  to  conyaytfaeideaof  ajMr 
mmntm  allowance,  without  interpolating  those  worda^  or  others  of 
equivalent  meaning.  That,  no  Court  will  do.  Nor  can Jthe  ifnA 
m£  ifaem  be  supplied  by  paroL  Without  saying  mora,  1  ta^ 
aafiily  affirm,  that  there  neter  was  a  case  detormined  Iqf  -a  Court 
of  any  authority,  where  -the  interest  or  estate  bequea&hedt  hat 
been  enlarged,  by  parol,  from  a.spedfic  sum  to  an  annuity* 

To  paraphrase  this  clause,  it  means  thus  much  :^<*  And  Jatao 
ssill  a«tau2ar  sum,  thai  u  to  my,  the  sum  of  onohnndBad  deOan^ 
out  of  the  said  profits,  tomy  Mster,  Matgaset  Willianyk**  .But 
the  main  reliance  of  the  plaintiff  in  error^through  -his  learned 
counsel,  is,  that  this  dause,  taken  in  connection  with  tlio  preea* 
dent  bequest  of  aa  annuity  to  Mrs.  Wagner,  npon-the  ^cp  of  the 
williitseif,  gives,  alao,  an  annuity  to  Mrs.  WiOiama-;  and^tediar, 
Aatif  it  does  not  dearly  ginTto  her  an  annuity,  yi^t  lis  coqnoe- 
lion^with  the  precedent  clause  makea  it  ambignouat  audi  Acncp- 
fine^  die  Court  ought  to  hate  xetuaed  tba  biU  totho.hcavipgftlilltt 
proof  of  the  circumstances  surrounding  the  testator  mif^^Jka 
had.  to  ehkddate  it 

:Now,.  indmswee  to  these  prapoBitiona»  I  say,,  first,  tiiiV  itis  uoC 
aeceaiary,  in  this  case,. to  rai|wt to  the  oonteattja  oiderto  di«aof^ 
lbaintetttioii.of  the  teatalor.  The  two  rules  nipon-^fluajidgoiU 
laid  down  by  Mr.  Wignm^uiA,  I:tUttk,.suiteiQed  by  o^i^Sipa^ 
ed  caaeSfiaee  ;air  foUowa : 

'il..A  testator,  is  jdwaya-prasumedto  ute  die  wovdmirhiakJio 
uoBptasses  hinMsif,  aecording  to  thein  strict  and  pBipBry»|Mepta- 
tiaii,{:ttn]ass^  firom  the  context  of  ihe  .wfll,4t:  nffpi&ntrtimt  ho  Jwa 
used  them  in^mjdifleseDt  sense; .  io  mhich,  case^  theaeMaiiiiarhUt 
hoihuaiaiipean  iahaue  .uadd  dieati,  wiUbe  «he  sMOfhivUqb 
dmyi  aae  iftq  lie:  construed. 

r&  •WhwtheiorianOlUoslftdiacooleatt  a£.ike,mSSkir€mwllBii^ 
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•Kprtwed  UmwIC  hi  my  oOmt  ttaa  their  icrwe  tncl  primary 
pesMt  inJhvfaare  lib  Words,  to  interpxetad.  mn  Mnribte  with  r»- 
teenoa  to  estrinMc  cireMMlaBcest  it  it  an  lallesible  mle  of  cqh- 
fltmotioiip  that  the  worda  of  the  will  ahall  be  interpreted  in  their 
■tries  and  primary  aense*  -and  b  no  othert  althoagh  they  may  be 
cmpMm  of  some  popalar  or  leeondary  interpretationr  and  al* 
Aougih  die  moat  eonehtaTe  eridenoe  of  intention  to  naethemt  ia 
each  popalar  or  aeeendary  Moaer  betendered.     VH,  ffaqms. 

Thoatriet  and  primary  aeaae  of  the  wordi  nied  in  the  beqoett 
■oMffc'WiHiiiaai,  gltea  bar  one  handrad  dollarsy  to  be  paid  oaftof 
Aeprofta  of  the  bakery.  The  testator  iipreBaaMd  to  hate  laad 
Aem  in  tbiair  atrial,  priamry  and  natnal  acceptation.  Is  there 
aay  thing  in  the  eonteat  to  resist  that  preanmptionf  la  there  any 
totes'  Aere,  which  makes  it  to  appear  dMt  he  nsed  them  ia  • 
diftfent  aeuset  Is  there  any  thingt  in  shorty  in  tiie  preriesa  be« 
quest  to  Ifia*  Wagner,  whidi  shows,  diat  whilst  be  has  osed 
wetds  .which  pve-a  spedlie  legacy  of  one  hondred  dollars^  ha 
meant togbe  tbhiaaistor,  Mrs.  WilHamSi a» awaatljf  of  one  han« 
dreddollaxat  The  counsel  finr  the  plaindifin  trmr  assnmaa 
dmtthersis.  We  think  these  is  not.  The  legacy  la  Mra.  Wa^^ 
ner  is  an  independent  bequest.  It  ia  to  a  different  peraon— ^  ia 
pesfbct  of  itself  it  couToys,  in  terms,  an  aannity— for  its  Ian* 
guageis  oaa^hnndhed  dollars psr  aaaasi.  It  declares  and  it  impliee 
no  sort  of  connection  with  the  legacy  to  Mrs.  Williams,  and 
would  be  deaily  intelligible  aud  espable  of  strict  ezecudon,  if 
dkere  wisre  no  legacy  So  Mrs.  vlr  lUiams.  But  it  is  said  that  the 
legacy  to  Mrs.  Williams  is  connected  with,  and  relates  back  to^ 
the  bequest  to  Bin.  Wagner,  and  that  this  relation  and  coiraec* 
lion  Aedlight  upon  die  meaning  and  sense  of  its  welds.  Threugb 
Ms  connection,  it  irargoed,  diat  the  testaSor  meant  to  use  the 
WQida  in  that  sense  wfaM>  would  gtve  to  Bin.  WilKams  an  anrnr- 
ity**^  sense  cnflbrent  from  their  strict  and  prmary  mterpreta* 
don.  Iliaive  akeady  said»  disft  diir  resort  lo  dieeontezt  is  not 
■eccaiNBry,  and^  therefore,  inadmissible,  liecaase  the  bequest  lo 
Ifa. WiPiamsis perfcct, dear andiirt^BigiMe  standhig akwe.  It 
iesidd#  hawumr^  that  die  connection  is  mamfest  in  die  use  of  di9 
wwds^oMlelmi  These  words  are  claimed  so  be copuladve,  and 
rekne  to  the  Mumi  rf  talereif  whidi  is  giren  to  Mrs.  Wagnw^ 
to  wit:  tetaMity.  To'  my  nSnd  they  relste  tothe'/ic^e/^^ 
^jfuMmg.    The  testator  no  doubt  meant  to  say,  9111A  Imh^^  ^M. 
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BiMidet,  tbis  constructiro  reference  of  thcdo  wordi  u  irreconcilft* 
ble  with  th«»  apecificatioQa  apd  omiaaious  which  follow  them ;  fur 
the  testator  proceeds  to  specify  a  definite  sum  of  vioiiey»  to  wit : 
one  hundred  doUara«  and  omits  the  words  jperoJUMCJiii'Which  cre- 
ate the  annuity  in  the  preceding  bequest.  Again^  it  is  argued 
that  the  .word  like^  which  qualifies  nfXPi,  means  a  like  or  similar. 
interest — that  is,  an  annuity.  This  word  is  the  only  one  which  re- 
lates back  to  the  context,  and  its  relation  back,  however  unne- 
cessary, only  identifies  the  amount  of  the  sum,  and  does  notiden* 
tify  the  amount  of  the  estate  or  interest.  A  like  ncin,  that  is,  a 
sum  droilat  in  amount  to  the  aum  bequeathed  to  Mrs.  Wagner. 
It  is  very  clear>  that  the  testator  might  giro  to  his  mother  and  his 
sister,  the  same  sum,. whilst  he  gives  that  sum  to  one  annually, 
and  to  the  other  but  once.  Again^  the  reference-  of  thia  word  to 
the  estate  given  to  Mrs.  Wagner,  as  in  relation  to  the  words,  and 
aisOt  is  incompatible  with  the  specifications  and  omissions  whicli 
luUuwit,  in  the  bequest  to  Mrs,  WiUiams.  This  .verbal  erkieisniy 
(and  words  are  things  very  oflen  to  a  very  serious  utent,)  may 
serve  to  show  that  the  strict  and  primary  sense  jof  the  bequest 
under  review,  creates  a  clear,  independent  disposition  of  itselfi 
and  l^at  there  exists  no  such  connection  betweea  it  and  the  con- 
text,  as  mokes  it  at  all  ambiguous.  It  does  not  appear,  firom  the 
context,  that  the  testator  used  wordsin  a  sense  difiei^t  from  their 
sdict  and  primary  acceptation,  and,  therefore,  in  that  acceptadont 
they,  by  the  rule,  must  stand,  whether  on. demurrer  or  at  the 
hearing.  If  on  demurrer,  it  is  not  necessary  far  the  Court  to 
look  to  the  context  for  a  construction  of  this  bequest,  it  was  not 
necessary  to  hold  up  the  bill  £ot  a  hearing;  and,  conceding  that 
the  Court  might,  as  it  unquestionably  can,  survey  the  whole  willv 
in  order  to  ascertain  the  construction  of.  a  g^ven  clause ;  yet,  it- 
upon  such  survey,  there  is  found  no  ambiguity  of  any  IdAd*  in 
that  event,  equally,  it  would  not  hold  up  the  bilL  Really,  this 
SQieins  to  me  to  be  a  plain  ease.  This  simple  view  seems  to  dbb 
to  be  eonclusive.  In  the  bequest  to  Mrs.  Wagner,  the  testatAr, 
in  so  many  words,  leaves  her  one  hundred  dollars  per  animm.  -  In 
the  next  clause,  he  gives  to  Mrs,  Williams  one  hundred  doBars, 
dropping  the  annuity  words,  per  amuan*  This  must  have  bees 
done  intentionally.  If  not,  the  testator  or  lu9  scrivener  was  greatly- 
at  fkult.  He  having  plainly  declared  his  intention,  our  duty  is  U> 
give  it  e&ct.  -     '    . 
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[2.]  Tha-talj  other  point  in  this  case  not  embraced  in  tho  dis- 
cuBsionf  on  the  first  assignment^  is  expressed  in  the  assignment  q£ 
errors,  in  the  following,  words:  "His  Honor  erred  in  dismissing 
said  bill,  when  the  questions  of  lavtr  and  &ct,  set  forth  in  said  bill, 
were  formally  and  sufficiently  stated,  and  under  our  system  of 
jvriaprudencey  properly  to  be  adjudicated  by  the  Judge  and  Jury, 
forming  a  Court  of  Chancery,  and  not  by  the  J  udge  alone."  If 
it  is  meant  that,  under  our  system,  tho  Jury  are  to  find  the  facts, 
and  the  Court  to  determine  the  law  of  "a  case  in  Chancery,  then 
the  proposition  is  a  true  one.  If  it  is  meant  that,  upon  demurrer 
to  a  bill,  th^  Qonrt  has  no  power,  alone,  to  decide  tho  law  arising 
upon  the  ease  made  by  the  bill,  we  hold  the  proposition  untrucs. 
The  demurrer  admits  the  truth  of  the  case  made  by  the  bill,  and 
puts  in  tMoe  the  light  of  the  plaintiff  to  recover  upon  the  law  of 
the  case  made.  ■  That  issue  is  for  the  Court  alone.  In  this  cnso 
the  plaintiff  presents  the  will  of  Mr.  Wagner,  and  tho  decree 
which  she  asks  demands  a  construction  of  that  will.  There  are 
no  equitable  grounds  alleged  for  a  recovery^  aaiide  from  tho  will. 
The  pleadings  put  the  constmction  of  it  in  issue.  The  will  war- 
rants or  not,  the  recovery.  The  facts  of  tho  execution,  &c.  are 
admitted.  Now,  I  apprehend,  that  the  construction  of  a  will,  in 
a  case  like  this,  where,  upon  the  hearing,  parol  evidence  would  be 
'  inadmissible,  i^  a  qujcstion  of  law,  for  the  Court  exclusively. 
Whether  parol  evidence  bo  admissible  or  not,  is  also  a  question 
of  law,  for  the  Court  exclusively.  If,  upon  tho  hearing  of  the 
demurred',  the  Court,  upon  the  facts  charged,  and  upon  tho  will 
itself,  should  believe  thai  it  is  k  case  where  evidence  extraneous 
the  will,  would  bo  received  according  to  the  rules  of  law,  clearly 
it  would  be  his  duty  to  hold  up  the  bill,  that  the  facts  might  be 
proven  before,  and  found  by,  the  Jury.  -  This,  as  before  stated,  is 
not  a  case  of  that  description. 

.Although  the  exception  I  am  now  considering  is  somewhat  am- 
biguous, yet  it  fll^ems  to  me  that  it  asserts  the  proposition  that, 
under  our  ''peculiar  Chancery  system,"  tho  Jury«  as  well  as  the 
Court,  are  clothed  W'ith  power  to  judge  of  the  law.  To  this 
proposition  I  unconditionally  object.  Our  system,  it  is  true,  is, 
in  some  respects,  peculiar.  We  have  no  distinct  and  indepen- 
dent Chancery  Court — t  wish  wc  had.  By  Statute,  the  Supe- 
rior Court  is  clothed  with  Chancery  powers.  The  samo  Judge 
that  presides  in  that  Court  as  a  Common  Law  Judge,  is  also  the 
vob.  vut.     6 
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Chancellor — the  incumbent  of  the  WoolBack  and  of-  the  Bendi  is 
the  same  man.  Our  modes  of  proceeding  are  somewhat  cBffiBfr- 
ent  from  what  they  are  in  England,  (b^r  not  es^tiidly;)  and  w» 
hate  made  the  intervention  of  a  Jury  necessary  to  find  the  factsp 
9nd  to  render  a  decree  in  causes  in  Chancery^  upon  a  hearing  oik 
the  merits;  and,  in  this  point  of  view,  we  have  held<them,  with 
the  6ourt,  Chancellors.  So  far  as  the  administralioQ  of  the  law 
n  concerned,  the  Judge  of  the  Superior  Court,  sitting  as  a  Chaa* 
ceHor,  is  clothed  with  all  the  powers  of  a  Chancellor  in  England. 
In  the  exercise  of  that  power,  he  has  no'partnerr  l^e  Jury, 
have  no  more  to  do  with  the  law  of  a  cause  in  Eljfuity^  than  they 
have  at  Common  Law.  The  power  and  responsibility  of  lidmin- 
istering  the  laW,  is  with  him  and  upon  him;  and  the  law' that  he 
IS  to  administer,  is  the  law  which  obtained  in  Englfttid;  in  Courts 
of  Chancery,  at  the  era  of  the  American  'devolution,  except  so 
far  as  it  is  repugnant  to  the  ^Constitution,  Laws  and' form  c^  go- 
vemment  of  this  State. 

In  Betdl  V9%  The  Surviving  Ex'rt  of  Fooct  this  Court  say, 
^When  we  adopted  the  Common  Law  of  Great  firitsSn,  rft 
adopted  it  as  an  entire  system,  so  far  as  it  is  properly  adapted  to 
the  circumstances  of  our  people,  and  the  principles  of  Equity  as 
there  administered',  for  the  purpose  of  giving  practical  eflfect  to 
those  laws,  constituted  a  part  thereof."  And  again :."  The  Act  of 
1784$  adopted  the  Ibiws  of  England  as  adapted  to  our  circuio- 
stances.  The  Act  of  1799  confexted  Equity  powMB  on  the  Su- 
perior Courts,  necessary  to  -give  to  those  laws  a  complete  and 
practical  application  for  the  benefit  of  the  citizens  of  the  State, 
in  as  full  and  ample  manner  as  the  same  existed  in  G^r^at  Brit^JB, 
for  the  benefit  of  the  subjects  of  that  kingdom.  We  have'  no| 
only  adopted  the  laws  of  England,  suited  to  our  citcnmstaAces, 
but-  we  have  enacted  the  necessary  judicial  nlachine]^  to  ^ve  to 
those  laws  a  practical  and  beneficial  effect;  iand  siiclh  we  under- 
stand to  be  the  office  and  duty  of  a  Court  of  JEquity';  an3  sudi, 
:we.  understand  to  have  been  the  object  of  the  Legislature'  of 
1799,  in  confbrring  Eqtiity  powers  on  die  Superior  Cottrta"  4 
Ga.  H.  425, 'Si 

Let  the  judgment  of  the  Court  below  be  bffirmed. 
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No.  6.— Lbwis  Dwfsss  ani  5>tlier«i  pl8ifiti£b  in  error,  vs.  Albx- 
AJffDBX  ScBAHTOKf  ti^utee,  aod  others*  defendontB. 

£l.]  W^ea  itie  omnplaiiiiint  of  defimduit  raCpn  in  Um  lull  or  aiuwer,  to 

prpctfodipgB  which  hare  innfpired  in  Another  icaaflo,  a  complete  copy  of  tbo 

rejeord  ihoold  be  attached,  at  an  exhibit ;  otherwise,  thej  cannot  be  used  on 
:  tfe  hearing. 
JMtl  OkmlBtbntiQBt  to  fcuiiwo  a  eaneml  Han  oin  the  whole  pnipeity,  will  not 

.bf»4ll0wed  aaeiif  woJuniwrB,  whan  there  la  another  fiud  previously  liableu 
X3*]  Whoqp  thepleadinpshofr  assets  in  tiie  bands  of  the  ezecntors,  such 

assets  arefirst  liafole  for  the  payment  of  all  legacies. 
"[4.]  One  legatee  who  has  lecorered  hi^  legacy,  and  no  more,  cannot  be  called 

on  to  contribute  to  A  oo4egatoe,  the  eseeotor  being  solvent  ind  admitting 
"atseii  in  his  hands  soflleient  to  pSEy  the  either  legacy. 
£50  A  residoary  lega|ee  ia  not  liable  to  refund  to  another  legatee,  unless  the9 

vas  an^origiiial  deficisngy  of  Msets,  nn^-ia  cases  where  the  ps^meat  of  his 

legagr  would  anionnt' to  a  deyastarit 

In-  Equity,  in  Glynn  Superior  Court.  Decislcm  on  donnirrer, 
by  Judge  ^lbminoi  at  Cbambers^  October,  1849. 

Ri^TOond  Demere,  Sr.,  by  bia  last  will,  after  seyeral  dpecific 
bequeslk,  bequeathed  the  residuum  of  his  property,  one  moiety  to 
bii9  son,  Joseph  "iDeinere,  and  one  moiety  to  bis  grand-sons,  LewTs, 
John  and  Paul  Demere.  (For  the  provisions  of  this  will,  more 
fiilly,  see  6  Cfa.  Rap.  102.)  Joseph  Demere  died,  leaving  his 
wife,  Mar^  R.,  his  only  heir,  who  subsequently  intermarried  with 
Jafties  Moore ;  James  Moore  died  shortly  thereafter,  and  Mary 
S.«  his  wife,  interitaarried  with  Alexander  Scranton.  By  mar^ 
Hftje  contract,  the  property  of  Mrs.  Scranton  was  conveyed  to 
trustees^  for  certain  uses  and  trusts,  unnecessary  t6  be  repeated. 

During  the  lifb  of  Joseph  Demere,  by  order  of  the  Court  of 
Ordinary,  the  property,  of  Raymond  Demere,  deceased,  was  direct- 
ed^o  be  distiibuted  among  the  legatees,  under  the  will,  to  the  ex- 
clusion' of  John  and  Rose  Demere,  two  free  persons  of  color,  to 
whom  a  legacy  and  an  annuity  wefe  bequeathed. 

Subsequently,  Lewis  Demere  was  qualified  as  executor  to  thd 
will  of  Raymond  Demere,  Sr.  In  1843,  suit,  by  bill  in  Equity, 
wa&  commenced  by  John  and  Rose  Demere,  against  Lewis  De- 
mere and  John-  Couper,  the  qualified  executors  of  Raymond 
Demei^  deceased^  forthe  recovery  of  the  legacy  and  annuity  due 
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them  under  the  will,  and  such  proceedings 'were  bad  in  thie  prenv- 
iBes,  that  in  1845»  a  decree  was  Tendered  in  favor  of  complain- 
ants, against  the  execators,  for  the  snm  of  (4,174,  as  well  as  an 
annuity  of  $75  per  annum,  thenceforward.  By  this  decree,  ic 
was  adjudged  that  the  sam^hould  be  a-  lien-  upon  the  wl^le  es- 
tate of  Ra)'mond  Demere,  dec'd.  Upon  this  decreet  execution 
issued. 

Lewis  Demere*  Paul  Demere  and  John  Demere^  jwid  off  maA^ 
iRtisied  this  decree,  and  tlien  filed  thei)*  bill  against  Alexander 
Scranton  and  Edwin  Moore,  truMees  Ibr  Mary  R.  Scranton,  and  ■ 
Mary  R.  herself,  for  contribution,-  aHe^ng  the  Ibfsgoiog  ftcts; 
and  further,  that  the  estate  of  Raymond  Demere  bad  been  dis- 
tributed to  the  residuary  legatees,  prior  to  the  recovery  of  die 
said'decreeJ 

-To  this  Bill,  a  general  demurrer  wais  filed,  and  the  same  -was 
heard  before  Judge  Flbmino,  at  Chambers,  October,  1849. 

On  hearing  the  demurrer^  counsel  for  defendants  prpposed  to 
rea^  the  record  of  the  proceedings  in  'the  case  of  John  aad  Rose 
Demere  vt.  the  executors  of  Raymond  Demere.  Counsel  for 
complainants  objected  because  the  same  -was  not  made  iln  exhibit 
to  their  bill.  The  Court  held  that  it  might  be  read— 4>eing '  re- 
ferred to  in  the  bill  in  these  words,  *'  as  will  more  at  large  appear, 
reference  being  had  to  the  proceedings  in  said  cause»  of  record 
in  the  Superior  Court,"  which'  the  Court  hM  was  "sufficieiit 
to  constitute  the  record  a  portion  of  this  bill,  for  the  purpose  «f 
reference.     This  decision  is  excepted  to,  as  erroneous. 

The  Court  sustained  the  demurrer  aqd  dismissed  the  bill;  hold- 
ing that  the  pleadings  and  decree  in-the  suit  between  Rosesihd  John 
Demere  and  the  executors  of  Raymond  Deraef  e,  amounted  te  a& 
admission  of  assets  in  the  hands  of  the  executors ;  that*  dberefore 
thete  should  be-  an  allegation  of  the  ikuflvency  of  the  ezootatora 
and  that  Lewis  Demere,  one  of  the  complainants,  beiog-ooeof  the 
executors,  in  paying  off  the  decree,  merely  discharged  a  jMrjoNo/ 
liability,  and  consequently  he  had  no  ititerest.  to  enforce  Ibr  con- 
tribution, and  that  this  want  of  interest  in  him  wa^  /equally  fiual 
to  the  other  ^Kmiplainants. 

To  this  decision  complainants  excepted,  and  have  alleged  er- 
ror therein. 

Hawbr  aud  Cohen,  for  plajntifb  in  error,  cited** 


SAYANHAH.  JANUAJIY  TEBM,  IQN).  » 


•    •   t.      -  •  — ■ ■ 

aad  others  ««.  Qcmnton  «id  •Uwni 


1  Siary  Bq.  Jhr.  §f .  50%  92.  9  Bmmty,  299.  6  Bae.  Abr.  200. 
yfard  on  Legacies,  IS,  370.  4  Mete.  523.  6  lb.  525.  2  HMs 
CSL  213.  7  i'ttiA:.  296.  .2  Jo4it.  243.  7  Ckaneery^Casei  223.  2 
JfMlii.  {».614.  3  Jlfojom  230.  2  6ree»lk  JEo.K«lId,  114.  6.^Nbi. 
CSI.  33  io  38.  1  Comtioek,  298.  1  Eailry  £g.  274,  5.  GiUmer. 
424.     4  I>eM.  422,  432.     1  Beavam  235.     4  Mj^^tf  Craig,  420. 

1  f^uM.  4-  8te.  463.  1  Ruu.  4-  M.  33a  3  Myine  if  Or.  32,  41. 
^FaweUmDemses^eiO. 

-        '  • 

Llotd»  for  deCondantv  cited— • 

•  7  Go.  i2c;p.  136.  4  lb,  556.  5  Sm.  Sr  ^or.  791.  BnoWe  Mam- 
m8r97.  2  lfi2/  Cil.  213.  1  2^.262,  3.  2  Fev.  Sr.  194.  25  Law 
Lib.  tap  page,  293.  6  Ga.  Rep.  102.  2  P.  IVim.  296,  7.  Ward 
cm  LegoMM,  198.  iop  page.    1  TTim.  m  £^1^^  495.     TVler,  341. 

2  Br.  d.  306.     £fl0ry  £;.  P/.  199,  391. 

Wabi>»  oil  same  side,  stopped  bj  the  Cbnit. 

Bft  4ke  Goi0'r^— LuMPKiif,  J.  delurerfag  the  opinion. 

In  the  year  1828,  Raymond  Demere  made  his  will,  by  which, 
after  certain  spemfic  legacies,  he.  derised  one  moiety  of  the  resi- 
due of  his  estate  to  Joseph  Demere,  and  the  other  moiety  to 
Lewis,  John  and  Paul  Demere.     The  two-moieties  of  the  residue 
so  derised,  were  delivered  over  to  the  residuary  legatees,  under 
an  order  of  the  Court,  prior  to  the  year  1834.   In  the  year  1843, 
two  b£  the  specific  legatees  filed  a  bill   in  Equity  against  the  ez- 
^eutors,  fill'  their  legacies.    The  complainant,   Lewis   Demere, 
was  one  oi  the  executors.    The  executors  answered  this  bill, 
(calling  for  an  account  and  the  admission  of  assets)  and  a  gener- 
al decree  was  rendered  against  them,  establishing  the  fact,  that 
t^  executors,  at  the  time  of  the  rendition  of  the  decree,  had  in 
their  hands  a  sn^dency  of  the  assets  of  the  testator  to  satisfy  it, 
and  direcling  them  to  pay  to  complainants  upwards  of  (4,000.   An 
execution  having  issued  on  this  decree,  the  satee  was  paid  by 
Lewis,  John  and  Paul  Demere,  who  now  file  their  bill  in  Equity 
lor  contribution,  8gains|r  Mary  R.  Scranton    and  her  trustees, 
who  have  succeeded  to  a  portion  of  the  estate  left  by  Joseph 
Demere. 
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^  T-othis  bill  the  defendants  filed  a  general  dmoMrww^  for  waaft 
of  e^tj,  and  alldged*  at  the  hearing : 

^  Isti  That  the  payment  made  bjthe  eonij^aiiiantB^  as  zeridaarj 
legatees*  under  ibeji^ja.  agatnat  the  ezocutors*  waa  vofamtny ; 
and  the  coniplainanta  not  being  compelled  <»r  fegaOy  faonal  'le 
pay  tha  same*  cannot  ask  for  contribtttion. 
'  Sd  That  the  decree  had  on  the  original  Jrill  in  Sq[atty»  bioda 
the  executors  to  pay  the  amount  in  said  dfrrrmi  mnprionodr  and 
it  is  ncrit  alleged  in  the  bill  filed  for  contribution,  that -die  o^cec- 
titors  aro  insolTont  or  unable  to  pay  the  decree. 

3d.  That  the  pleadings  and  decree  in  the  original  caose,  show 
eased  iathe  hands  pf  the  executors;  an4  •uch  asseU  wera,  an^ 
areb  liable  for  the  payment  of  lihe  original  deemow    J  . 

4Al  That  a  legatee  wfaohaa  received  his  legacy*  iarBerer  liaUe 
$0.  rffyadf  for  the  payment  qi  ether  )egftcies»  unless,  the*  iosott 
«rere  originally  inadequate  to  p^  all*  th^  l^gtoes*  and  thAre  hge 
been  no  waste  by  the  executor;  and  no  such  &cts  as  these  are 
Btated  in  the  present  bffl.      ~  . 

5th.  That  Lewis  Demere*  baying  only  paid  an.  execution 
against  himself  has  Jio  interest^  whatever  in  thia  bill  finr  coatri- 
lotion ;  and  hu  want  of  interest  is  fiital  to  the  whole  suit. 

Uppn  ihe  hearing  of  th^  ^emutrec^  the  defimdants'  .aolieitora* 
ip  their  arguments^  referred  to  the  original  JbQl  in  Bquiljof  the 
legatees  ivhich  (in  the  present  bi)l)  waa.no^  attached  .aa  .  an  ^s* 
hibil-'^'pthe  decree  ea^,  oeing  tftached— but  referred  tasa  thefiol^ 
lowing-wor^:  '^as  will  more  fuUy  and  at  Ug^ge  appear*  xeferenoe 
lieuig  had  tot  the  proceedings  in  sud  causey  of  reisord  in  sfud  Snr 
pfiarior  Court.''  fiolicitort  far  the  complainanUobjected-to  said  veA* 
enancof^  cpntendingthat  die  xuriginalbiU  of  -the legateesr  although . 
sp  preferred  .to  49  their  bill,  formed  no  part  of  iu  for  the  poEpoew 
of  the  d^Noucrer. 

■  The  Court  ovenpoled  the  objedipn  of  th^  eomplainanttf  aoKdU 
tgr^»  The  ai:gumentproceeded  and  the  Court  wisraiped  the  da ' 
Vfuiirer-  and  diiw\isseil  -the  blU j  and  it  is  upon  Ait  atatefneeaof 
feets die fBomplaikianU  except  ending  tl^ii  nrril  of  emqr.-   . 

m  ]Utherihex>rigHialbiU  And  proceedings  th^reoUf  tWHr^a 
pact  ^  tbe  preflfant  bfll^.-or  they  w.ere  j^ot  If  Aey  weKe,  it  doi^ 
nfl(t.  Jie  in  tbfi  mouth  of  the  complainants  to  object  to  th^  uae  by 
d»9£Qui$Ai44iouiuMil*.ontbeargunientaf  tbed«muner.  •  if  they 
were  not,  it  is  evident  that  thn  hill  rnnld  nor  h|Tn  procrnddl  to* 
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btfaxing.withoBt  tliein  f  fortk»dBcreecoii1d  not  have  been  introdo* 
ced  in  erideDcd  on  the  tiial,  without  theother  proeeedioga.  But  lor 
-the  imderflteBdingihat  the  original  bill,  by  the  manner  in  which 
k  was  wfaiiedtts  hafll  becofte  incorporated  in  the  second  bi]1  and 
Ibmed  part  of  4t,  the  second  bill  woiikl  have  been  demnrred  to, 
and  jnirtly.  on  aoeoant  of  this  emission.  We  hold  that  by  reei- 
ling  portions  of  the  first  billf  and  directing  the  Conit,  for  further 
snd^n  halbmatieiif  to  the  original  biH  and  proceedings,  the  Coait 
had  aright  to  look  to  those  proceedinga^ta  ascertain  if  there  was 
equity  in  oomphunants'  bill. 

The  17th  Rol^  €€  Bquity  Practice,  requires  cojnei  of  all  deeds, 
wiiUpgs  and  other  eithilihs,  to  be  filed  with  the  bill  or  an- 
swer; and  declares;  diat  no- other  exhibits  shaH  be  admitted, 
unless  by  ordoT'Of  the  Court,  lor  some  special  and  good  cause 
ahftwiit  2  Kellff  4B4»  The  practice^  therefore,  of  referring  to 
original  records  and  papers  of  -file  in  the  Clerfc^s  oflice,  is  irregu- 
lar and  insdmissible  under  this  rule.  Complete  eopke  of  all  tho 
proceedings  iii  the  cause  should  be  attached. 

\%,\  Solar  as  the  merits  of  the  case  are  inTohred,  we  must  say 
ih^we  cannot  view  it  in  any  othet  light  than  an  attempt,  on  the 
part  of  ihe  executor,  to  extricate  himself  from  the  consequences 
of  his  ftilare  tomske  proper  defence  to  the  original  ImIF,  and  to 
avoid  the  efieet  of  the  decree  rendered  against  him  by  reason  of 
that  neglbct. ' 

It  will  not  be  denied,  that  if  the  complainants  had  paid  the 
legacies  due  under  the  ^11  of  Raymond  Demere,  to  Rose  and 
John  Demere,  and  which  constituted  a  charge  upon  the  whole 
estate  of  the  testator,  diat  they  might  have  filed  their  bill  against 
die  representatives  of  Joseph  Demere,  for  contribution ;  and 
had  the  executors,  when  sued  for  the  specific  legacies,  pleaded 
^yleas  aimmutnmtt  and  proven  on  the  trial  of  the  first  bill,  that 
the  property  had  all  been  distributed,  and  nothing  retained  by 
them  to  pay  these  legacies,  die  decree  vrould  have  been  so  moul- 
ded as  Co  have  made  Joseph  Demere  ttltimately  liable,  at  least 
lor  one  mmety  of  the  demand. 

[S.J  But  anfintidiately,  perhaps^  this  was  not  only  not  done^ 
blit  the  omissioB  can  never  be  rectified.  The  record  of  the  for- 
mer recovery  is,  snd  ever  must  remain,  cmiduMe  against  the  ex- 
ecutors, Lewis  Demere  and  John  Demere,  that  they  have  assets 
III  theirliaads  siiBdMmt  to  meet  the  dectM;    Buch  is  their 
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mxL  by  thie  pleadings,  cmd  such  w^ibe  Verdict  of  *the  Jury ;  and 
y^tv  in  tb0  'Atce  of  tbi»  findiog,  add  of  the  judgment  oi  this 
CdMirl,  that  both- complainants  and  de^^nts,  «#ii;f8lMff  weEO 
dbsolved  from  all  liability^,  except,  perfaaife;  in  the  erent  of  tlie 
insolvency  of  the  executorsi  these  complainants  go.  forward,  vol* 
luitarily,  fmd  sbtisfy.the  decfee.  rendered  against  the  execufeoi^ 
and  noWrinToke  the.  aid  of  a  Court  of  JSquity'tb  compel  ihe  heilii 
«f  Joseph  Demere  to  account  with»  and  refund  ta  them»  M  one 
Inlf  «f  what  they  have  paid,  nnder  these  ciriHimstaiices'l  • 

This  very  execution,  which  these  complaipants  idlege  dMgp 
^TO'paidi  was  levied  oj)  the  property  of  Josbph  Danftece,  -la  the 
Iwnds  of  Alexand^  Scranton,  bA  the  property-of  th6  estate  of 
Baymdnd  Demere,  when  it  was  selenmly  -ndjudjicated  by  this 
Co|XTt»  upon  writ  of  errbrt  that  it  should  be  ooUected  out  of  the 
assess  in  the  hands  of  the  executors, .  and  notWt«of  that  portiQin 
of  the  testator's  estate  which  had  been  distribated.to  Jos^h  I>0>> 
mere :  (6  Oeo.  Rep,  .^02.)  If,  then,  thisdebt  could -not  be  eiifi>rc» 
ed  against  the  legatees,  how  can  its  paylbent  be  claiioed  as  the 
discharge  of  a  common  or  joint  Ibbility,  or-  the  removal  of  a 
common  buidea  <»r  incumblrance  I  If  Rose  -  and  <Jofan  Depieiv 
could  not  enforce  this  decree  against  the  -property  ^apportioned 
off  ;to  Joseph  Demere,  ^  any  rate  until  they  iMd  prosecu^  llie 
executora'to  iniMyVvenoy,  how  caii  the  present  comphuttants,  by 
voluntarily  paying  this  demand,  and.  for  which  they  were  not  vbr 
sponsU^et-be  in  any'odier  or  better  conditio»t 

[4.]  lTQpeatthen,%that  by  the  iadmission  of  assets  by  ihe-ez* 
dcutorsrsufficient  to  psiy  these  specific  legacies,  they  have  made. 
||^nBelve^^MUirt2^  liable  fbrthe  deoree.;  and,  if  so^reii/,  ithey 
must  be^4^  looked  to,  at  least,  for  payment.  Joseph* Demere' 
has  only  received  what  he  viras  entitled  to^  under  the  will  of  Ray- 
mond Demere;  nor.  can  he,  or  his  tepresentatives,  be  catted  ou 
ta  refund,,  until  all  the  other  assets  are  exhausted,  and  the  execu> 
tots  prosecuted,  personally,  to  insolvency. 

ffi'J  And  even  then,  we  apprehend^  the  residuary  legatee 
w6uld  be  protected,  unless  there -was  an  iHiginal  de^ieney  of 
assc^so  as  to  make  the  payment  of  his  legacy  amount  to  a.d^ 
vastavxt ;  fort  if  the  executors  had  enougb»  at  £r8tr  to  pay  aM  the 
legacies^  and  i^fterwards,  by  wasting  the  assets,  occasion^  a^  defi> 
eieiicy,  in  such  case,  the  .legatee  whe  had  received-  his .  legvcy» 
WQid^  nelAe  compelled  to  se&nd.    He  would  only  lie  ibroed  16 
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t<^iid  vlierp  he  ha^  tomitM  more  than  1h8  sbire..  Wkfd  m 
Legacies,  19^  TUbsr  mi  ^BaMCKltffv,  341.  1  P.  HTm.  495.  S 
JXip.  C%.  JX.  806. .      - '    *     ' 

;  bkdecA,  •  tttora'hopeleaB  cmse  fbr  i«UeC  caoU  hardly  be  p9#> 
ienied. :  Voir  ofw  of  diase  oomplainants»  (Lmria  I>einere,).i8  al- 
so one  of  the  execatora,  who  fMhnitt^  aaaeta  ip.faia  haads  soffit 

'  ^ieat  to  pay  this  deht,  wbsoquent  to  the  alleged  diatribatioh  to 
Am  ether  legateear    Heh^ODlj  discharged,  therefore^  apersonal 

^  1iah9ity*and  iadebteJiiOBS.  He  night  have  a  right  to  go  against 
hbtso-execoto^  for  distcibation.  Hm  certainly ^hits  none  against 
these  defendants. 

■ 

It  only  remains  to;  add>  that  we  dSrm,  with  great  pleaforov 
this  last  sound  judgment  whl^h,  probably,  it  will  ever  be  our  pnv« 
Sege  to  revieWrof  the  very  able  Judge  who  pronounced  if. 


^JL. 


Ni>.  '7>-^AAtf  CUAtan,  plaintiff  in  er^or,  vs.  John  Staxfield, 

defendant. 


[1.}  On  ihe  tiisl  of  the  right  cf  ppq^efty^ander  oar  Claiai  Lawi,  the  pouea^ 
'tixm  ef  th«  defaydmiit  in  ezeontioii,  after  an  ebiohite  Mile  of  the  property 
leried  on^'ifaiezplabMd,  is  primafaeie  evideaee  of  fraud. 

[9.}-  Wben,  on  tfie  ttiel  of  ike  right  of  property  in  a  Jiutice'i  Coart,  the  flssae 
oathw^  sHwiniitered  to  the  Joxy*  at  that  admiaiitered  to  Special  Jurors 
in  the  Snpener  Coort^  HeU^  t&  be  no  valid  objection,  for  ihe  reason  that 
die  oach  reqaired  to  he  adminiitered  to'  J'dries  in  Jastices^  Oourti,  on  |lie 
tnal  01  thS  n^t  of  property;  it  labttantfally  the  lame  at  that  required  4o 
be  adttnnmteredJto-fipecial  Jarort  in  the  Sapper  Cenvt,   - 

Certiorari,  in  Ware  Superior  Court*     Decidej  by  Judge 
iisiNSELL^Pecember  Term,  1^49. 

..    s  ■■     ■    ' 

'  Two  fi:fa^.  fymi  a  Justice's  Court,  were  leried  ^n  a  rtock  of 
.^B^tlf »  in  poMjeanopfof  the  defendant  in ^.^.  and  a  claim,  by 
laaSjO.  Qwrter.  wes  ''j|§|froseJ.« ,  On  the  trial  iathe  Josdces'  Court, 
I  Tfij^fi  111  jyiirii^  /"rrr  yean*^older Xhftn  the . 
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Car^  9§,  Staafield. 

Ji^Jas.    The  poasession  had  neyer^beeu  wUof.thm  ietet^m^ 
The  Jury  fofiDd  the  caltle-sab)ect«  and  ten  per  cent,  dam^i^ea. 

Carter  sued  out  a  certiorari^  on  the  grounds,  that  tbe^ercUct 
iimiutfaori9ed  by  the^  evidence ;  that  the  ^ury  had  no  right  to  give 
damages,  and  that  tbe.oatb  a4n»uiutered  to  die  Jury-  nras  iftie  oath 
of  a  Special  Jury  in  the  Superior  Court 

On  hearing  the  returor  the  Court  decid€|d«  that  the  giving  oT 
JBunage^  was  illegal ;  hot  upon  their  beu^  remitted  by  the  da* 
fendant'ln  eertiorarU  the  same  be  dbmi^s^d— the  other  groaads 
being  overruled.     To  all  which  decinon  Gaste^  filed  exoeptioQa* 

^L  Gcen.  Gauldbn,  for  plaintiff  in  etfor. 

.'       .  "     '  •    '  "^    •■■* 

CoL|!»  for  defendant/        ' '    .       '      •  ^  ■  ' 

'"■  » 

r    By  the  Ctwrf.— Warner,  J.  delivering  the  opinion. 

This  case  came  before  the  Court  below,  on  a  certiorari  frona  » 
J'u8tice*8  Court.  Two  grounds  of  error  were  specified  in  the 
petition  for  certiorari — First,  xhat  the  Jury  hi  the  Justice'^  Court 
OOght  not  to  have  found  the  property. subject  tp  the  executionar 
under  the  evidence  before  them  4  and,  secondly,  that  the  oath  ad- 
ministered  to  the  Jury,  by  the  Justice,  was  illegal,  and  not  the 
oath  required  by  the  Statute. 

[1.)  The  claimant  introduced  his^  bill  of  sale  for  theeattW, 
6rom  the  defendant  .in  execution..  The  plaintiff  proved,  ihat  the 
property  claimed  had  been  in  the  poesessioii  of  tfaedefendaatiil 
taeeucionr  from  the  time  of  the  execution  of  the  bill  of  sale  to 
fte  claimant,  up  to  the  time  of  .the  levy  of  thecrxeeutions  Ib^r^on* 
It  Peck  vt.  Land,  (2  KeOjff  1«)  this  Court  held,  that  the  |>'omc»- 
aion  of  the  property  remaining  in  the  vendor,  ^tfkec' an  absolute 
sale,  was  prima  Jade  evidence  of  frauu,  biit  sabject  to  explanar 
tion.  Here,  the  possession  was  unexplained,  and  the  Jury  rightly 
'.found  the  property  subject,  to  the  execiition.^  . 

[2.]  The  oath  administered  to  th^  Jury,  by,  the  Jttaiie0»  wit. 
tbe  same  as  administered  to  a  Special  Jury. in  the  Siipq^ior. Court: 
By  the  9th  section  of  the^ Act.  of  181 1»  preecribijig  the  fohn  of 
the  oatb  to  be  adnf^nietered  to  the  Jury  in  a  JJustice'^  Courtt-fbr 
t&e  trial  of  the  right  of  property,  the  same  oech  'is  c^qsiroid  «t 
that.  admiuisiMred  to ySpe«ial  Jurors  .»^j^.8iqpeniK.4<iM|tt. 


---a 
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jPmcf,  M5.  As  C6  di«  ftirtd  cifttM  oatb  •dminteervd  fo  Speeid 
JFmtSrg;  s^e  Primed  437/  The  Jury  found  the  p^erty  flubject 
€6  the  exjDcutimi,  end  ten  per  cent  daitiages.  The  plaintiff  in  ex- 
«««(tien  leniitted  the  demages,^  and  the  Court  below.  dumii88ed  the 
.eerthrari^  and  we  affirm  the  judgfnent  xJt  theO^drt^Mlow. 


— : — r 

I 


l^o..  8. — Anthont  PniLi^s/  platiitiff  in  error,  vm,'  Daniez.  R. 

DeiwBt^defendaiit  In  error. 

^  '.«'•••-.■ 

•    «. 

[1.]  The  «Miie'of  ac!6oii  in  ttiit  cue  it  not  within  tb«  Act  of  1647,  entided 
'^  An  AAt  te  limi^ify  ned  pmtai}  plcttdinp  at  Law.'*  . 

^]  A  de^lantioB  upon  notes  for  the  pajwent  of  Specific  articlet  of  ftftipcn» 
tjt  J9eM  t9  ba  bad,  wltboot^aairerment  ef  the  irahie  of  tboae  aiiaclei,  at 
-liife  "WMtuAtf  id4ko  fitLi,  andl  .4iai  die  noiet,  being  ofllBr«4  tn'  eTideueey 
.  p|operly'ii|}0cted,  bet<ioae.<>f»a  variaoce.  betweea  the  alle^tioiu  aild 


£^3  IW^  .fiulhcr,.  that  ^  Comnioa  Law,  after  the  caas^  bai  gone  to  the  Juvy; 
-  sivh  a  declaration  it  not  ain^ii^iMB  ip  as  to  admit  ^  notei  hi  erulepce. 

Action  on  notee,  in  f7amden  Superior  Court.  .  Tried  before 
Jndge  H.  R.  Xkoked/r,  November  Teitn,  184^ 

iP^uDips  brougbf  an  action  against  Dodge,  under  the  Act  of 
ft6i7.i  alleging lh»t  be  waa  indebted  ta.plaintiff  the  sum  of  SIOO, 
boaidoo  interest  pb  two  p<x>mi88ory  notea.  dated  16tb  Septemhery 
1646,  and  due  1st  September,  1846.  There  was  annexed  a 
copy  of  the  nptes,  w^i^h  were  as  follows  i 

^.Od  tbe-4r8t  day  df  September  next,  I  promise  to  pay  A. 
Pbfill^>s>  or  bearer,  ffileen  head  of  gentle,  -two  year  old,  spajred 
aowB  and  barrowsr  it  being  for  value  received-  of  btoi,  this  16lh 
Septeanber,  1846.- 

IJ  DANIEL  R.  DODGB/' 


The  edMr  notto  wee  at»  eKaet  cepy< 


18  SUFKEME  COURT  OF  BEORSIA. 

PbilKftt  r«.  Dod^p. 

Ko-defeane  w«a  entered,  and  judgment,  by  ddftnk,  was  Ukan 
at  the  fitat  term.  -  Oq  die  trial;  die  presiding  Ja^ge  nded  oat  ihe 
iloteai  on  the  gionnd  tbiit  tliey  were  not  described  in  tbe  petitioD* 
tikd  so  eBegation  waa-made  of  tbe  Talae  of  the.  apeeifio  alticiM 
in  \ii4iich  die  notes  were  payablew  *• 

Counsel  for  plaintiff  dien  moTed  to  amend,  by  adding  the  necea* 
aary  description  and  aDegaiion*  whl4^  nx>doa  was  refbsed. 

TKese  decisii^iis  are  alleged  to  be  erroneous. 

W.  B..6Aiaj»sN«  far  plaiitfiff  in  error.  .' 

W.  BL  Fleming,  for  defendant. 

•  Bjftke  Cpiirf.— ^NjssaTt  J.  detivering  the  opinion.. 

.  [1.]  AiS  the  declacation  in  this  caaa  la  Tety  brie(  I  submit  a    . 
ec^y.    It  £|  in  the  following  weeds :  . 

The  petitioa  of  Andiooy  PhiBip#  shofwedi^  that  Daniel  K. 
Hodge,  of  said  County,  ia  indebted  te  him  is  &e  sum  of  eo0  hnn- 
dr^  dollars,  bendes  interest,  on  two  wtitten  promiaes,  dated  the 
sixteenth  day  <^  September,  eighteen  bandied  and  forty-five, 
and  due  the  first  day  of  September,  1846)  whidi  6ddt#or  written 
promises  the  said  Daniel  R.  Dodge  refostos  to  pay;  wherefore, 
your  petidoner  prays  process  may  issne,  reqauiag  the  said  Dan-  ' 
lel  R.  Dodge  ttf  beand  appear  at  the  nekt  Scrperior  Court  of  said 
County,  to  answer  your  peUuoner*s  complaint. 

.   WM.  B.  6AULDEN,  AUoney  Jvr  PeiUionar. 

To  this  dedaradoQ,  eopiee  ni  the  two  writteti  protniaea,  aa 
they  are  caHed,  weve  qypetided.  Being  exaed^'alilmt  I  add  a 
€opy.of  one  <if  them  cMily. 

**  On  the  first  day  of  September  next,  I  promise  to-  pay  'An- 
tihony  Phillips,  or  b^arerb  fifteen  head  of  gentle,  two  yiKir  old, 
apay^aows  aadliarrows,  it  bmng  for  Tahiereceiy^d  of  him,dda 
leih  September,  1845. 

DANIEL  R.  DODOE> 

.   Upon  tihe  triai.ef  this  cause,  at  Common  Law,  the  plaintiff  ten- 
ififA.  in  evidence  the  originals  of  the  copy  no|aa  appeadi^d  to 
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his  decluiitioii*  'irhich  were  repelled  by  the  preduling  Judge, 
upon  two, .grounds-r- 

I.  JBecauae  they  ureip  bot  deaciibed  in  the  declaration. 

-d.  Because  there  was  in  the  declaratioo  no  allegation  of  the 
value  of  the  specific  articled  in  which  the.  notes  were  payable.. 
•  ihe  jruling  of  l^e  Court,  in  repelling  the  notes,  upon   the 
grontida  stated,  is  awigW  for  error. 

-  The  notte  sued  on  here/  are  not  promissory  notes,  and  are  pot 
negot^le  under  the  Statute  of  .^uti^because  not  payable  in  mo- 
ney. 2l,d.  Ruymam4,  1396.  ^  Mod.  362.  iS^a.629, 1271.  7 
JUjw.  JL  46L  3  Kent,  74,  *5.  Stnry  on  P.  NoUt,  20.  7  Jom^. 
&  321.  I  JV.  4*  McC.  254..  Pool  «r.  McCrary,  1  Kelly,  32i. 
JBmMtgktoti  rA.  Bmlgiitf  Id,  77,  '8.  But  notes  payable  in  goods  or 
stock**  or  indeel  anything,  are  made  negotiable  by  our  own  Act 
of  1799.     PirtMce,  426.  ^Brouglkioj^  r#.  Badgett,  1  Kdly,  77»  '& 

Whether,  at  Common  Law,  a  note  or  promise  to  pay  ip  speci- 
fic pi^operty,  is  any  thing  more  than  an  agreement  to  delivec  the 
property*,  and- to  be  declared  on.  as  such,  need  not  be  mooted  in 
dus  ca8e»  becaofte  the  legal  character  of  such  a.paper  is  fixed,  in 
this  State,  by.  Statute;  They  are  made-  negotiable  and  of  equal 
dignity -with  notes  for  the  payment  pf  money,  by  the  Act  of  1799 ; 
and  by  the  Act -of  December,  1800,  .it  is  declared»  that  th^  price 
of  the  specific  property,  at  the  time  the- note  falls  due,  having  re- 
spect to  ihe  place  where  it  is  payable,  with  interest,  shall  be  the 
criterion  qr  rule  of  TSluation.  Primce^  813.  By  law,  therefore, 
if  such  notes  are  not  paid  at  maturity,  the  holder  is  entitled  to 
recover,  in  money,  the  value  of  the  property  agrreed  to  be  paid  at 
maturity;  with  interest.  Such  being  the  legal  character  of  th<^ 
papers,  how  ought  they  to  be  declared  on  ? 

[2.]-  Our  Statute  of  1799,  requires  ihe  .  plaintiff  plainly,  fully 
-and  distinctly,  16  set  forth  hisxause  Of  action.  At  Common  Law, 
under  the  Act  of  1799,  and  by  our  own  practice,  which  has 
grown  up  under  that  Statute,  it  does  not  admit  of  a  doubt,  but 
that  the  plaintiff  would  be  required  to  aver  the  value  of  the  pro* 
perty  at  the  dme  when  tha  notes  fbll  due.  So  far  as  i  know, 
that  fundamental. rule  of  pleading,  that  a  psvty  must,  by  plear 
aifid  ^distinct  Allegations,  bring  himself  withia  theldw  which  regu- 
lates his  right  to  recover,  has,  by  no  Judge  and  no  Court,  prior  to 
the  Aet  of  1847,  been  dispensed  with  in  Georgia.  Proof  of  the 
rahie  oC- die  property  promieedtDbe  paid>  is  % lagfd  condition 
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'precedent  to  Ihe  ptaintiflfs  right  of  recovery.  According  to  ftH 
rulor  Be  could  not  prove  that  without  averring  it.  For -the  want 
of  that  "Averment,  thit  declaration  is  Tadicallyi  fktalTy  defective. 
Failing  to'dver  that,  he  h«B  set  forth,  as  springing  out  of  these 
notes,  jtist  no  cause  of  action  whatever;  and  the  notes  were,  for 
diis  reason,  properly  repelled.  They  were- wholly  irrelevant  It 
is  not  questionable — never  has  been  Questioned*— but  that  in  all 
material  points,  the  allegations  and  the  pr.oof  must  correCipond* 
This  declaration  avers  a  promise,  in  writing,  to  pmy  one'hiiifdiB4 
doliars,  brides  interest,  on  two  written  pnmHses^  bearing  date  at  " 
Blotch  a  time,  and  due  at  such  a  time,  and  that  the  defendant  left^ 
flea  to  pay;  and  thisis  all  that  if  does'  allege.  The  notes  offerel 
an  cfvidence  ftre  ptomises  to  pay,  eaoh,  fifteen  head  of  gentle,  two 
jrear  «ld,  spayed  sows  and.hanrows.  The  dieagreetnent  belweMi 
^e  anegata  and  prbor  is  eitoential  and  palpable,  and  fbr-  thii  ' 
reason  the  Cciiirt  was' right  in  rejecting  thenk 

Bat  in  answer  to  all  these  things,  it  is  said,  that  by  th«  Act  of 

t847,  entitled  an  Act  "to  simplify  and  curtail  pleadings  at  Law,^ 

tfibe  Legislature  has,  in  ifotidefn  «tfr^#,.ordain6dthe4lec!arat!|onia 

this  case,  as  the  form  of  pleading  to  be  «sed  in  auing  on  jtiBt'miob 

liotiea  flt^  these.  '  If  this  be  true,  the  objeo^ns  to  the  deelatati(A 

before  stated^  we  concede,  pass  for '  n6thing.     The  right  bflhe 

Legislators  to  declare  what  shall  be  the  fb|rro  6f  pl^fcding,  in  .any 

and  every  case,  we  do  not  question;  and  when  ihe  will*  of  the 

Legislature  la  kn'own,  through  the  solemn  ferns  of  law».  it  is  tlie 

dtiity  of  this  Court  to  give  effect  Jto  it,  wholly  irreapective  -of  our 

epinionil  as  to  Ihe  wisdon^  and  utility  of  the  law.     it  is  cmr^  «ii» 

awerving  purf>08e  to  discharge  that  duty,  and  in  ail  eaaet  to  •»• 

force  the  laws  of  the  State,  unless  ihey  are  unconstitntional.     1^ 

irf  legislation,  the  Gcnieral  Assembly  transcends  ita  contdhitional 

powers,  it  is  our  duty-— a  duty  of  paramount  obtigarion— to  give 

effect  torth^  fundamental  law,  and  to  declat>B  sueh  legisUition  void.  . 

That,  also,  is  a  duty,  from  the  discharge  of  which,-  it  iaout  aol- 

emh  pnrpote  not  to  shrink.     By  the  Sd  section  of  the  Act^ef 

1847.  it  is  dedared,  "  That  the  fbrm  of  an  action,  to  receiver  wo^ 

ney  en  .a  note»  bHl,  bond,  receipt  or  written  promise  of  any  da* 

stndption,  by  adding  a  copy  of  which,  with  the  indorsera'  names^ 

(if  any,)  and  credits,  shall  he  appended ;  and  when  the  suit  4«  oA 

efinnd,  the  breach  from  which  arises  the  right  of  aetioa  sMl  b0 

m  MT  iMAj^  «My  U  at  iSeAews,  to  tintt*^  *ad  tlM  Ibikiwa  *e 
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Ibmr  of  «ction  adopted  by  the  ploader  in  this  inst^ce.  This  law 
does  not  declare  that  the  form  preacribcyd  shall  be  adoptcd-r-its 
language^  is  permissive  Parties  are  left  to  adopt  it  or  not,  as. 
they  may  thiok  proper.  They  may  adhere  to  the  established 
rules  of  pleading.  This  is  made  conclttsive  by  the  7th  section  of 
the  Act,  which  provide^  «<  Th alt  no  .departure  from  the  before 
prescribed  forms,  shall  work  .a  noq-suit,  provided  the  plaintifT 
■hall  plainly  and  distinctly  set  forth  his  cause  of  action."  By  all 
of  which*  I^tnderstand  that  tlie  plaintiff  may  adopt  the  prescrib- 
efi  form,  and  if  he  does,  it  shall  b^  sufficient-'-or  he  may  disrjc* 
gard  thai  form^  and,  in  that  event,  ho  shall  not  be  noa-saited,  if 
"he  plainly  and  distinctly,  s^ts  forth  bifr  cause  of.  actioo.  The  Acl 
of  1647  then,  repeals  n^  law  of  pleading' in  force  prior  to  that 
tipie.-  '  It  gives  to  partie;s  simply  a  license  to  use  th^  prescribed 
ibrm,.aod  if  he  elects  to  use  it,  be  ^shall  be  protected^  in  its  use, 
and  if  be  -ifees  not,  he  is  subject  to  the  Act  of  1799,  which  reh- 
qnirm  the  plaintiff  plainly,  fuUy,  and  distinctly,. tp  set  forth  bis 
^qse  of  action.  The  provisQ.to  the  7th  section  i&  simply  in  Bf* 
firmance  c^  the  .  Act  of  1799.  Now,  it  i^  daim^,  thiat  in  thiy 
tiaae,  the  plaintiff  has  elected  to  sue  according  to  the  form  pre^ 
flcribed,  and  folkiwing,  literally,  that  form,  be  is  not  bound  by  any 
law,  ufisge  or  practice  previous  to  1847. 

The  election,  as  &  m^Te  &ct/is  true ;  aad  that  he  has  followed 
the-ferm*  with  coaHneodablo  exactitude,  is  true.  But  is  it  a  case- 
of  c^ctiQu?  Is  any  form  .of  action  prescribed  by  the  Act  of 
1817,' upon .taotes  for  specifics t .  We.  think  not;  and  if  we  are 
right,  the  plaintiff  ^a&  take  nothing  under  th9  Act-of  1847,  an  J 
biH'  pleadings  are  to  stand  or  fall  by  the  l^w  of  pleadings  of  force 
anterior  to  that  Act.  By  ^at  law,  we  have  already  passed  upon 
them  sentence  of  condemnation.  Indeed,  the.  learned  counsel 
for  the  plaintiff .  does  not  defend  them  under  that  law.  If  these 
O^M  are  embraced  in  the  Act  of  1847  at  all;  they  fiedl  mnder  thQ 
3d  section,,  before  referred  to.  The  first  relates  ta^tbe  recovery 
of  reaJ  estate  |  the  second*  of. personal  prf^rty;  the  fourth,  tfi 
anions  oii.Ac<^tfnt;  the  fiflh,  to  actions  on  judgme^ts>  and  the 
9ixth,  to  a^tiebft  for  breacb  of  warranty  in  deeds,  and  these,  and 
fiboseL^inbrap^  in  the  third  section,  are  all  the  causes  of  action 
fer  whicbr  ft»rni8  ares  p^vided. 

-   ^ffiftinui?h  as  the  Aot  of  IS47.  revolutionizes  the  entire  system 
ef .ptetdifMWi  ^jich,  vi:Ap  }9^pBP  of  aEomjjrearsrhad  grown,  up 
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under  tBe  Act  of  1799,  md  which  was  understood  and  appro^t^ 

l>y  the  profeMion,  not  umversaUy,  but  verj  g^merally ;  and,.ina»' 

mueh  as  that  system  was  itse]f  exceedingly  liberal,  afaFridgiBg'  the 

prelixHy,  and  I'endering  intelligil^le  the  obscurity,  and  simpl^yiB^ 

the  complexity  o£  the  special  pleading  system  of  the.  Common 

taw;  and  inasinuch  as,  I'Terily  believe,  that  any  legtslative  at?' 

tempt  to  improve  upon  that  system,  by  providing,  a  Jarm  of  vt^tion 

for  all  rights  of  action  which  gvow  out-  of  the  nehitions  of  men 

and  property,-  l¥ould»  fh)m  the  eheer  necessity  of  the  case,  prove 

a  ^lure  to  a  great  extent— »I  am  not  inclined  to  extend*  by  ifi* 

plication  or  latitnSiuary  construction,  the  Act  of  1847,  to  any  twam 

Bot  clearly  embraced .  in  its  terms.    Aware  of  these  things,  the 

Legislature  wisely  d^blined  to  make  the  forms  of  the  Act  of  .184T 

Obligatdt-y^  and  maide  the  tise  of  thetli  permindiver^by  which  I  dd 

liot  mean  t6  sHy,  but  that,  when  used,  they  sere- not  obligatory  oil 

the  Courts  aiid  the.  adverse  party.    It  is  quite  a  mistake  tasu^, 

pose  that  the  pleadings  are  the  Unmeaning' forms  by  which  the 

business  of  the  Courts  is  conducted.  -  In  themi  rights  cofasist^^by 

them,  wrongs  are  redj^sed — through  them,  justioe  aud  impartial- 

.ityVnpoB  the  trfal,  ar^  secured^-by  them,  each  party  is  io&rmad- 

<^  bis  adversary's  cktim-^he  time,  place  and  maimer  of  it-— and* 

also,  he  is  instructed,  for  the  most  part,  as  to  the  law  upon  whicB 

k  is  founded.    The  statements  in  Badedaratioiror  plea,  subserve 

the  purposes  of  pleading,  unless  they  are  co-exteasive  with  the 

law  which  gerftrns  the  case.-  No  principle  of  law  ooght  io  be 

available  for  a  party,  unless  his  allegatioQs  of  facts  are.  so  full  «a 

to  authorize  its  application  ;  and  no  material  fiict  ought  to  be  pro** 

Ten,  unless  noticeof  that  fact  is  brought  home,  by  suffident.aver* 

meats,  to  the  other  side.     Hq  should  be  warned  of  the  fhcts  out  of 

which  the  plaintiff^  legal  x*ights  arise,  that  he  may  be  prepar6i|  to 

contest  them,  and  th'uef  disprove  or  deny  the  legal  right.  .  Besii)eB, . 

the  pleadlngis  -pass  to  record,  and  are  the  perpetual  memorials 

of  what  has  been  settled,     What  does  not  appeac,  does  not  exist* 

ilow  importittt,  in  this  view  of  it,  arc  fuU  and  explicit  pleadSun^ 

The  merit  of  pleadings  d^es  not  consist  in  brevity^-^chey  nay  be 

curtailed  until'  shorn  of  all  their  ^rtue.     Th^  siraplev  diey  are^  - 

the' better;  but  simplicity,  in  this  connectipn^  does  ootmcnuibre' 

vity — ^it  does  exclude  mere  technicality — but  !l  hatf.  reference  to 

pelritpicuity  and  fallness.     R  is  the  very  thm^  which  Che  Legida-^ 

tare  meant  hi  tJ^-grept^Aet  of  1799,  wbm  it  iedmt^^fl^  W 
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pltfintiflTB  cauflTp  of  action,  and  the  defendant's  defence,  should  be 
fldMytjully  KtkA  distinctly  set  forth.  With  these  Tiews,  personal 
t<^-(DjselC  mad,  I'believe,  not  irreleTant  to  the  quegtion,  I  repea^9 
that  it  is  the  jud^ent  of  this  Court,  that  the  plaintiflTs  case  is 
not  Mibraced '  in  ;the  3d  section  of  the  Act  of  1847,  or  any  othec 
fliection  of  that  Act.  That  section,  in  its  specification  of  grounds 
of  acdon,  for  which  it  is  providing  a  form,  mentions  note^,  billfy 
lionds,  receipts, 'and  wriiten  promises  of  any  description.  The 
last  class,  written  promises,  it  is  said,  .includes  these  notes.  Our 
xonstrucjion  is,  that  the  promises  intended  are  written  promises 
to  pay  money.  This*  construction  is  manifest  in  this,  that  the  sec- 
tion declares,  that  tlfe  form  of  action  to  recover  money  on  note,  &c« 
Btfd  written  promises,  may  be  a»  follows,  &c.  It  provides  tho 
'form  a£  an  action  to  recover  mom^.  True,  says,  the  plaintifr,  and 
this  16  an  action  to  recover  money.  The  reply  is,  thfit  tho  Act  d^-' 
clares,  not  only  that  the  form  prescribed  23  for  ah  action  to  recover 
money,  but,  fkrthef,  to  recover  money  due  on  note,  bond,  &e. 
The  quefttiout  then,  first,  is  this :  are  thesd  notes  promises  in  writing, 
to  pay  money.  Clearly  they  are  not.  They  arc  promises  to  pay 
tico  year  old,  gentle,  spayed  sows  and  barrows.  Upon  this  pro- 
mise upon  its  face,  the  obligation  of  tho  maker  was  to  pay  in  the 
properly  specified — ^it  was  his  privilege  to  pay  the  notes,  at  matu- 
rity, in  th(it  property.  Such  was  his  undertaking,  and  it  cannot 
he  pretended,  bat  that  if  he-had  delivered  the  property  at  the  ma- 
turity of-the  notes,  to  the  holder,  or  legally  tendered  it,  they 
■  would  have  been  discharged.  They  are  not  promises  to  pay  mo- 
ney, ^or,  second,  is  money  due-  upon  them.  Up  to  and  at  the 
time  of  maturity,  Uiere  is  no  money  due  upon  them.  All  that  is 
due,  is  the  property  named.'  J3ut  tho  maker  having  failed  to  pay. 
In  that  property,  at  the  maturity  of  the  notes,  bow  stands  tho 
matter  1  Upon  such  failure,  tho  law,  as  wc  have  seen,  steps  in 
and  declares  him  liable  to  pay — what  ?  Any  ascertained  sum  of 
money  ?  No  :  but  the  value  of  the  property,  at  tho  maturity  of 
the  notes,  which  value  is  to  be  ascertained  by  proof,  and  the  ver- 
dict of  a  Jury.  What,  then,  is  tlic  plaintiff*'s  cause  of  action  1 
The  notes  are  inducement  to  it,  and  the  plaintiff's  cause  of  action 
is  au  assumpsit,  which  the  law  raises,  that  after  breach  of  his  ob- 
ligation to  pay  in  property,  the  maker  shall  {>ay  so  much  money 
as  the  property  was  worth  when  th^  notes  fell  due.  Such  cause 
of  action  is  not  among  the  enumerated  in  the  3d  section  of  th« 
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Act  of  1847.  These  notes  beiug  made  negotiable,  by  Statute,  I. 
have  no  dotjbt  but  thatT  the  legal  assampsit  follows  'them  into  the 
hands  of  a  traiisfercee — just  as  the  obligation  .of  a  promise  tQ  paj 
a  note,  barred  b^  the  SjtatutCr  accompanies  it  into  ^be  hat^da.of  a 
transfcrree.  \Ve  think*  that  the  Legislature  referred  to  simple, 
direct  promises  to  pay  mi>ney.'  A  bond  with  conditions,  upon 
breadi  6i  which  a  right  of  action  arises,  although,  a  conditional 
promise  to  pay  money,  is  not  included  in  the  tmttcn  promise*  of 
this  section' — nor  af e  breaches  of  a  warranty  in  a  ^eed ;  because 
special  provision,  difibrent  fiom  tbat  relied  on  by  the  plaintiff^.is 
made  for  these.  From  this  ^ct  we  satisfactorily  infer,  that  none 
of  that  class  ef  cases — causes  of  action  where  breaches  of  condi* 
tions,  or  failure  to  perform  agreements,  give  rise  to  the  plaintiff '» 
right  of  action— ^are  included.  This  belonging  tp  tlla^  class,  thiB«' 
thei-efore,  is  not  included.  For  these  reasons  we  find  no  error  in 
the  fiast  assienment. 

[3.]. Upon  the  rejection  of  the  notes,  the  plaintiiT  moved  to  ' 
amend  his  pleadings,  so  as  to  admit  them.  The  presiding  J^dge- 
refused  the  motion,  and'that  is  assigned  for  error.  Viewing  this 
declaration  as  we  have  represented  it,  an  an^endment  adequate  tot 
let  .in  these  notes  would  be,  at  no  time^  allowable,  because  such 
en  ameiidment  could  not  fall  short  oFthc  substitution  of  an  entire 
new  cause  of  action.  Excluding,  as  we  have  done,  this  caused 
from  the  operation  of  the  Act.  of  18^7,  it  comes  under  the  law, 
which  regii^es  pleadings^  aside  from  that  Act.  By  that,  as  sin 
action  founded  on  these  notes,  the  declaratio»  is  wholly  defective. 
By  that  law,  the  appending  of  copies  of  the  notes  does  not  aid  it;. 
Those  copies  are  i^o  part  of  the  declaration,  and>  if  they  were, 
tfiore  i^  still  no  averments  to  make  out  a  cause  of  action  upon 
them.  This  cause  was  before '  the  Jury  at  Common  Law.  jBy 
th^  '54th  Rule  of  Court,  neither  the  declaration  nor  the  answer  is 
amendable,  at  Comnion  Law,  in  matters  of  substancov  afler  the 
case  has  gone  to  the  Jury.  This  cause  had  gone  to  the  Jury — ^it 
was  at  Common  Law — and  tHe  amendment  was  in  matter  of  sub^ 
stance.     HotchkitSt  950. 

By  the  Act  of  1818,  if  there  is  a  good,  legal  cause  of  action, ' 
plainly  and  distinctly  set  forth,  every  other  objection  is,  on  mo- 
tion, amemlable,  without  delayer  additional  cost.  But  here,  th^e 
is  not,  as   I  have  endeavored  to  show,  a  good,  legal  cause  of  ao 
tioQ,  plainly  anid.distinctly  «ct  forth.     By  the  s^me  Act,  ap  suit 
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shall  be  non-suited  for  waf  formal  vftriance  between  the  allegation 
md  proof,  when  the  caiue  of  action  is  substantially  set 'forth. 
3Qt  here  the  cause  of  action  is  not  substantially  set  forth,  and  the 
Tariance  lis  not  formal,  but  estential.     Prince^  442,  '3. 
*Lei  ike  judgment  of  die  Coort  below  be  affirmed.- 


Jf^' 


Tf 


♦<. 


f  ♦. 


*m 


A 


4 


.< 


€ 


■'# 


tr  •■ 


f"^ 


It'. 


^^d^* 


• 


JbV 


'4 


s 


.    ^»-  i  ■■ 


GASES 


AAGUED  AND  DETERMINED 


Vi  TH«  C  , 


SUPREME  COUBT  OF  THE  STATE  OF  Gl£0£6U, 

AT    TALBOTTON, 

JANUARY    TERM,    1800? 
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No.  9d — ^WiLLMM  A.  MiikWELL,  plaintiff  in  error,  ct.  CflAtLBi 

T.  Haeeibonv  defendant. 

-   xl^'l  Tli«traecriteribpfordeteftiunmgwbelberan«ineiidmentis«dmi«iible^ 

^fe"    it  this:  whether  the  ameodment  ia  ef  another  eaiue  of  controverij,  or 

whether  |t  ia  the  tame  contract,  or  injixrjr,  and  a  mere  permiaaioa  to  Iv  it 

in  a  manner  which  the  '^laintifir  cozMiders  will  best  oorrefpond  witS^wi 

nature  of  hit  complaint, 'and  with  the  proof  and  the  meziO^^  hia  case. 

^2.]  The  plaindff  cannot  introduce  an  entirely  new  cauae  of  action ;  bat  if 
he  adhere  to  the  arlginal  canie  of  action,  he  fnay  add  a  coant  labttantially 
.different  from  the  declaration. 

p.]  VtL  action  of  tnyer  agaiUft  one,  charging  him,  €utnittee,kc,  the  plaiiiiff 
.    may  amend,  by  striking  oat  the  worda^  ai  trutief,  dec 

C4.]  The  deQlatmtioiic  of  a  party,  while  in  poaaeaaion  of  property,  aa  to  the 
ownexdll^  when  it  wai  against  litii  interest  to  make  them,  may  be  given  in 
eridenoe  afahistone  who  subsequently  acquires  a  title  from  the  declarant. 

[5.]  The  adn^issioiu  of  a  par^,  made  nnder  oath  as  a  witness,  or  in  a  volunta> 
zy  affidavit,  nmy  be  gi^en  in^eridence  against  him,  in  a  suit  in  which  he  is  a 
party. 

[0.'j[  J^asessiaii  of  proper^,  with  •  elaim  of  titl^'  adyerie  to  that  of  the  trae 
oWnnr,  is  saffideiit  evidence  of  dterersion. 

{7.]  It  ia  error  in  the  Court  t6  chnb^fte  Jary,  that  a  remainder  in  slaves,  to 
take  effeetaad  be  o^Joyed  afteraiya^state,  may  be  created  bj  parol. 
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'  Mia.wtlUf.~H»rri>mn.  " 

TroTorrAcin  Lee  Superior  Court.     Tried  before  Judge  War- 
.MMa.X^j  Term,  1649. 

j,r^  Charlofl  T.  Harriaon  brouglit  an  action  of  trover,  &c.  in  Lee 
Superior  Court,  for  a  negro  girl,  Caroline,  SigainsC  WiLJiBtii  A. 
Uaxwell,  "as  trustee  for  Catharine  Bozeman."  When  the  cause 
was  called  for  trial,  at  May  Tenn,  1619,  plaiDtiffa  counsel  mo\-ed 
to  strike  out  the  words  "  as  trustee  for  Catharine  Bozoman," 
whanTec  tbey  occurred  in  the  petition,  so  that  the  oause  might 
proceed  against  the  defendant,  individually.  No  notice  had  been 
given  to  defendant  of  the  raotion'to  amend.  The  Court  sustain- 
ed  the  motion,  and  defendant,  by  his  counsel,  excepted. 

Both  parties  having  announced   tliemselves  rc^dy,  the  cause 
was  Bubmitted  to  a  Jury. 

Boib  parties  claimed  title  under  Mrs.  Sarah  Cain.  Harrison 
onder  U  alledged  parol  gift  in  1843,.  and  the  defendant  onder  a 
Toluntiry  deed  to  him,  in  trust  for  Catharine  Bozeman,  made  ia 
1846,  Charles  T.  Harrison  was  the  son  of  Mrs.  Cain,  by  a  for- 
jger  marriage,  and  Catharine  Bozemau  was  hicc  daughter  by  her 
last  husband,  John  Caio.  In  the  year  1643,  Afrs.  Saiah  Cain 
went  to  live  with  Haniaou,  and  carried  the  negro  girl,  Caroline, 
'  with  .her.  Tbey  both  remained  there  during  the  yeora.  1843 
'  Htd  1844.  Afterthattime,  Mrs.CaHi  Uved  aportionof  hertiioe  - 
with  each  ot  her  children,  and  generally  carried  the  negro  with 
ber.     Mrs.  Cdn  diedat  Bozeman's,  in  1846. 

PlaintifT  (Harrison,)  proposed  to  prove,  by  several  vritnessca, 
the  sayings  of  Mrs,  Sarah  Cain,  during  the  time  she  lived  with 
Harriaon,  by  which  she  acknowledged  that  the  negro  gh"!,  Caro- 
liliai  "  belonged"  to  him,  and  that  she  "had  given  her  id  hint ;" 
and  also  her  sayinga  to  the  same  effect  alter  1844,  and  while  the 
■•gro  was  waiting  upon  bar.  To  all  which  evidenoe  the  eoatf 
■el  for  defendant  objected,  on  the  ground  that  theis  sayings 
of  Mrs.  Cain  should  not  goto  the  Jury  against  the  defendant — the 
title  being  out  of  Mrs.  Cain,  as  the  declarations  themselves  show, 
and  consequently  they  were  not  against  the  interest  of  tbo  de- 
clarant, and  more  particularly  while  she  lived  at  Harrisoii'B,  as 
the  negro  was  then  proven  to  be  in  the  possoasionof  HairiBon.  . 
The  Court  ovorruled  the  objectioQi  and  the  defendant  excepted. 

Plaintiff  proposed  to  prove  by  Sarah  Hobbe,  examined  by  in- 
tmrogatory,  that  "she  never  heard  of  any  person  claiming  said 
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^irirJuiaAg.tliGiinie  tliat  he  (Harrison)  was  in  poaaa^Hft  of  her, 
Bud  exercised  tboowporahip."  Ucfendaut  ubjectod  that  tbiawM 
a  cnncladiun  frum  taclii,  andctiuld  Dift  Iw  proven  by  tbewttaeMi 
The  Court  overruled  the  objccuon,  and  dotbddant  exceiitvd. 

^FlBintiff  Uelow  [HnrriBon,}  pro^KiBcd  lo  prove  by  David 
Spence,  "  that  be  was  present  at  the  triul  of  a  pa<iHeaKory  ivarraiit 
■gaNiat  Jiozaman,  the  huubuud  of  Mrs.  B.,  fur  tlii«  negro,  before 
the  comniencctnetit  of  tlie  suit— heard  defeodant  admit)  in  his 
'  intlnouy  as  a  witness,  on  tliat  occaition,  that  bo  bad  ttio  right  of 
poueAsioo  to  ilie  negro,  and  llie  right  to  control  her,  as  tlw  trus- 
tee of  Mnt.  13oaemun,  atid  beurd  bim  declare,  in  reply- to  &qufl» 
tion  from  the  prcitiding  Justice,  thai  ha  would  not  give  up  ihonc- 
grih  if  tbo  Court  gare  the  pn^ciwiidu  to  piaintilT,  because  Ijoso- 
toMa  bad  no  right  to  tho  negro — that  thcdo  admiiuigna  wero  made 
for  the  purposes  of  that  triaJ."  To  the  admission  of  this  teslimo- 
ny  defendant  objected,  on  the  ground  that  the  proper  procrf'  of 
■uoh  a  trial,  aud  the  parties  tu  it,  .was  tho  posscaaury  warrant  it- 
teit,  or  the  evidence  of  the  presiding  Justice,  and  defendant  had 
srigbtio  restrict  his  Bdmissioaa  to  (bat  trial;  which  objection 
was.  overruled  by  ilia  Court,  and  defendant  excepted.    . 

'  Plaintiff  beltiw  proposed  to  prove  by  Ilirain  Walls,  lie  not 
being  a  pbytiician,  his  opinion  an  to  tho  aouudncaa  of  Mrs.  Sarali 
.  Cain's  miudi  defondunt  olijccied,  and  the  Cuurt  nvorrultng  the 
olgeciion,  de'endant  excepted.  The  wilncHs  swuio  "  that,  in  Iub 
opinion,  from  what  be  saw  of  her  and  beard  bor  say,  that  she  wa» 
not,  at  all  time:j,  in  Iwr  sound  mind — being  some  75  or  80  years 
old.  In  a  conversation  be  had  with  her  on  one  occasion,  at  thti 
hoose  of  plaintiff,  Mrs.  Cain  would  ropeot  the  same  thing  over  and 
erer  again,  and  wuuld  vary  her  statements  of  the  same  circuof 
Btancce — compluined  uf  tlie  treatment  she  liud  received  from  hor 
children."  "  Mrs.  Cain  told  the  witness,  on  one  occasion,  that 
Caroline  was  to  be  Harrison's  at  her  death,  or  she  would  givo 
bin)  tlie  negro  when  she  died— does  not  recollect  which." 

Theplaiutiff  below  having  closed  bis  case,  defendant  moved 
the  Court  for  a  non-suit — 

lst.^£ecauso  plaintiff  had  shown  no  property  in  himself. 

2d.  Because  be  hud  i<huwn  no  convorHion  by  Maxwell,  the  de- 
fendant, or  that  tho  negro  had  ever  been  in  his- possession,  or  un- 
der his  dominion. 

The  Court  overruled  the  motion,  ond  defendant  excepted. 
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Tho  defendant  iutrodtlrcil  the  tVust  dcci!  made  to  him  by  Mrs. 
CaiDy  and  proTcd,  by  the  subscribing  witnesses,  that  she  was  in 
her  right  mind  at  the  time  of  its  execution.  It  was  in  evidence, 
that  tho  negro  was  with  Mrs.  Cain  at  the  time  of  her  death, 'and 
remained  at  Bozeroau's  after  that  time^MaxweH  claiming  the 
right  to  ccjntrol  her,  as  trustee. 

Tho  Court  charged  the  Jury,  that  "  the  declarations  of  Mrs^ 
Cain,  while  in  possession  of  riie  property,  that  the  title"  was  in 
Harrison— ^she  having  given  it  to  him— were  proper  evidence 
fbr  their  consideration  ;  and  if  it  convinced  tliem  of  the  title  of 
the  plaintiff,  they  should  so  find.  The  conversion  may  be  provc^ 
by  proof  of  demand  and  refusal ;  though  this  is  not,  oT  itself^  con- 
VorBio"n,  but  evidence  of  conversion.  Conversion  may  he  proved 
or  inferred,  by  proof  of  acts  of  defendant,  evidencing  ownership 
while  title  iff  in  plaintiff*.  "WHieii  defendant  claims  title  lo  p<5sses- 
sion  and  control  of  the  property,  against  the  right  of  plaintiff; 
these  acts  of  ownei-ship  are  usually  proven  by  •possession  and 
use  of  the  property;  but  may  be  prm'ed  by  the  declarations  -of 
the  defendant  himselC" 

"  The  Statute  of  19th"  December,  1838,  declaring  parol  gifls  of 
slaves  not  to  be  good,  and  available  at  Law  and  in  Equity,  agaiiist 

■ 

ptirchasers  from" the  donor,  without  notice,  in  the  opinion  of  tho 
Court,  does  not  apply  to  such  purchasers  as  defendant  appears  to 
be  here,  and  applies  only  to  purchasers  for  a  valuable  considera- 
tion, and  not  to  voluiiteers  or  donees,  as  in  this  ca'se." 

The  Court  farther  charged  the  Jury  as  follows  :  •*  I  am'  rc- 
qficsted  to  charge  you,  that  possession  must  have  accompanied 
the  gifV.  This  is  the  law.  The  word  gifl  includes  change  of 
possession,  and  the  possession  and' dominion  accoQ^laDy  the  gifl 
presently,  unless  the  terms  of  the  gifl  limit  the  tiraei^heu  the  pos- 
session in  the  donee  is  to  commence :  then  it  is  hot  necessary. 
A -may  give  personal  property,  by  parol,  to  B — passing  the  title 
presently,  and  limiting  the  possession  lo  C  for  life  ;  and  the  gift 
to  B  is  gf>od.  And  so  A  may  give  property,  by  parol,  to  B— 
the  title  to  pass  immo<liately,  but  limit  the  possession  of  B  till 
aflcr  the  donor's  death — the  donor  retaining  possession,  and  using 
tho  property  himself,  till  that  time.  And  if  such  was  the  fact  in 
the  present  case,  the  gift  to  Harrison  was  good,  notwithstanding 
the  subsequent  conveyance  to  defendant,  in  trust,  for  Mrs.  Boze- 
Inan— sit  not  being  competent  for  Mrs.  Cain  to  revoke  the  gift." 
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MaxweU  re.  Bftrritoo. 


-.  To  Mrliich  sereml  cbargai, .  the  defondmnt  excepted. 
■  And  upon  these  -seTcral  exceptioiUv  error  has  bMu  MwignetL 

^  .LvoNi  for  plaintiff  iorerror. 

*  ■ 

E.  R.  Brown,  fbr^e^mdant 

■  •  .  .-■'>■. 

-f'  By  tkt^Oourtj-'^LvHrtiSf  J.  delivering  tbe  opinioD. 

*  -  ■ 

-  [li]  WnMthe  axx>endment  oioved  for  by  the  plaintiff  allowable  t 
Woihink  it  waa.  .  The  true  criterion  for  determining  whetKer 
lis  amendment  is  admissible,  we  take  to  be-this-*whether  the 
atadment  propoaed  is  another  cause  of  eontrayeray,  or.  whether 
it  it  ihesame  tsontract  or  injury,  and  a  mqre  permission  to  Iiiy  it 
jfts:manner -which  the-  plaintiff  considera  will  best  correspond 
tridi  the  nature  of  his  complaint,  and-  with  his  proof,  and  the 
merits  of  hia  ease  f 

[2.J  For,  while  the  plaintiff  cannot  introduce  an  entirely  new 
OfUMe  of  action,  he  may,  nevertheless,  add  a  new  count*  substan- 
tially diflBsreBt  from  the  declaration,  provided  he  adheres  to  the 
original  cause  of  action.  Accordingly,  it  has  been  held  that,  in 
i^  BClion  for  a  fegacy  against  ono  charged  as  executor,  Che.  plaintiff 
may  amend,  by  charging  him  as  de»i$ee,  -LngklOH  «#•  LeighUm, 
I'Mmst.  ft.  i93. 

[3.]  Here;  it  is  proposed  to  strike  oot  the  worda  *'  as  trustee, 
ifCm"  wbeiwer  they  are  added  to  the  name  of  the  defendttnt,*8o 
fla  to  lot  the  suit  stand  against  him  individually ;  and  we  can  aoe 
■Oi  objection  to  it.  Trover  will  not  lie  against  a  tmsieef  as  such ; 
Jbf.  no  onectB  commit  a  tart  in  his  representative  or  fiduciary 
cbaracten  Bjb  may  defend*  howevor,  under  his  title  as  trastoc, 
whether  sued  iathat  capacity  or  not.  Had  the  defendant  made 
k  appear  that  he  was  surprised  on  account  of  the  ameudment,  the 
Court  would  have  continued  the  ^ase,  at  the  instance  of  the 
mnending.  party.  . 

f.4.].  Were  the  declarationa  of  Mrs.  Cain,  the  former  owner, 
«|<d£romwboflEiboth'plaintiff  and  .defendant  derive  title,  goOd«  as 
to  whom .Qar<^ine  belonged,  made  before  she  conveyed  the  girl 
in  Maxwell,  for  the  use  of  Mrs.  Bozeman  I  Th6  testimony  is 
fiontradictpiy  as  to, the  poasession  of  ihe  negro,  when  these  d^cla- 
midaa  vwro  madfir    Soaoe  of  the  witnesaes  leatifytbat  aba  was 
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'^  Jifakw^ll  vii  Harriioii^ 
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ii>  Xlu9  posseasiou  of  HarrisQBy  tbc  pkintiS;  othcBrPr  tl^i^t  akcbf^ 
m^ned  with  MrB^fiaAi  dl  tha  while,  and '  until  -her  death.  AU 
aeree,  how<E^er>  thfit  the  declarations  were  made  before  the  deed 
of  gtfk  was  execated-  to  Maxwell ;  and  -inaBmucli  .as  hetook^v 
conveyance  from  Mrs.  Cain,  subsequeht  to  these  admissions,-  he,  it 
would  seerp,  would  be  est(^)ped  from  denying  pro|»eity  lA  the 
declarant.  If,  thcr,  they  were -made  .^fi'hen  it  was  agaiiuit 
her  interest^  and  beibre  the  adverae  title  ^oorued^  tk^J.  would 
be  competent  evidenceu  Wrightt  441.  .  4  Ala.  4Q.  4  J^*  4* 
BaU.  117.  AMim.  6.  5  Miss.  28.  2  Spear ^,75,  .1  Dtt.  3^ 
Jhnts  vac  Dabhsj  Gjso..DeG,  part  1,  44. .  Jn.Xhk  lastcase,  the  Ceuit 
held^  that,  where  property  levied  on  by  execution^  is  claimed  by 
a  third,  person*  xk^  declaratioti  of  jthe  defendant  in  exeetttifm, 
ptior  to  his  being  defendnnt^may  begiren^in  OTidence,  to  /smtaio 
the  daimant's  title^-vsuch  declararions  being  presumptirely  agunat 
his  interest.  It  will  be- perceived,,  that  this  ia  not  in  conflict  Wkh 
the  decision  of  this  Court,  as  to  the  say inga  of  t5b  defendant,  4^ar 
the  relation-of  plaintiff  and  defendant  has  been* created^     .  ^,  ' 

It-la  eemdnly-true,  (bat  the  owttersbip^>£ property  ^  acondii- 
aim  oi  law,,  from'  the  evidente.  But^the  testimony  o^ect^  to . 
waS)  thay^e  witness  «ever  heard  any  nther  person^thaD  Haniaeo 
claim  t^ylllbgro  Caroline,  .while  he  had  her  in  poessaiion^  aad  ex<r 
ercised  tho«o wnership.  The  object  o£the  .jjhroof  was,  the  negation 
of  any  adverse  claim,  at  or  during  a  particular  peri<>d,  Tiz»  while 
the  plaintiff  had  her  in  j^oeseasion,  using  her  a^  his  own*  - 

-^.]  Harrison-hayingauedpiii  a  possessory  wariiant,  under  4ie 
alatute,  against  Bozeman,  Aflbtwell  was  called  pn  to.teadfy  4n  tb* 
triaL  He  stated  that  he.  ancFbot  Bo^eman».had  the  rtgbt  to eoob^ 
trol  Caroline^  and  that  he  would  not  give  her.jKto Harrison*, 
although  the  decision  night  be  .^  hts  iavec.  TMSWatimpny  woe 
obie<;ted  to,- upon  the  ground^  that  the  warrant  should  be  pro- 
ducedf'^aid  the  evidence  of  the  prjssi^pg- Magistrate^  V^for  the 
additional- reason^  that  these  admissions  o£;  Maxwell  w.ere  made 
for  the  purposes  of  .that  proceeding  alone,  and  that  it  waa  noi- 
competent  lo  useihem  fbr  «ny  other  purpose*  .T&Te  a{^>i:ehQnd 
that,  in  order  to  proTVe-  what  a  witnesa^  swore  io  on  a  partieujar 
tri.al,>it  is  no(  necessary  to  produca'the  record  oCthe-oaoe.  Tha 
evidence  sought  To  be  adduced,  is  dB  kors  tha  i^cord ;:  and.igcnra* 
over,.thatitis-not  competent  £bv  a  w.itness  tolimk/orrestriet  hia- 
iaatinai^ao'iiie.  pattieuki:  tnal«  lor  -wbidr  it  ia.  olhjradh   He-ie 
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hanni^kf  tho.obligfttioBs  of  hur  oath»  to  tell  the  trutki  And  that 
lU8  evidence,  thus  elicttedy  in  a  judicial  proceeding,  or  even  in  a 
molwmtainf  affidavit^  may  be  used. as  eridence  ag«iiut  4iim,  as  an 
admiaaion  of  thB  factr  contained  therein,  is  well  settled,  by  all  the 
aolhoritiea,  .  1  Ala.  Rrp.  585.  4  Dev.  4*  Bait.  124.  10  Skrp. 
4i9.  Aild  even  the  admissions  of  trustees,  holding  the  legal  title 
So  property,  and  who  are  never  presumed  to  make  admissions  ad- 
verto  to  the  interests  of  tbose  for  whom  they  act»  are  competent 
evidence.    3  Hem^.  472. 

Weaee  no  objection  to  the  testimony  of  Watts,  as  to  the  sanity 
ofJtfra.  Gain|^hiso|HaioB  being  accompanied,  aa  it  is,  with  the 
caaions  upon  which  it  ia  founded^  It  come^  fully  within  the  rule 
laid  down  by  this  Court,  in  PotU  v$,  Heuit^  6  Geo.  Rep,  324. 

{&]  Two  grounds  were  occupied  in  the  motion  for  a  nonsuit. 
ist.  ThAt  the  plaiadff  had  shown  no  property  in  himself.  2dly. 
That  he -bad  ptUfmi  no^onTarsion  by  Maxwell. 

SeVeral  of  the  witnesses  testified  to  Aie  acknowledgments  of 
Jlira.  Cain-<^hat  she  bad  given  the  girl  to  Harrison — that  she  be- 
]o»ged.,to  him-r-aBd  .thiat  thd  donor  h^d  parted  with  the  posses- 
sion and  dominion  of  the  slave.  This  wI|b  certainly  .enough  to 
carry  the  case  to-  the  Jury.  As  to  what  constitutes  a  onvGreion, 
thia  Court  faai repeatedly  held,  that  possession,  with  a  <wHfc6f  title 
adverse  to  that  of  the  true  owner,  is  sufficient;  aud  this  is  undoubt- 
edly the  doctrine  of  the  books.  2  Dev.  130.  1  MeCord,  504.  1 
a:  4-  M.  592r  X  Bailey.  546.,  7  Johm.  254.  10  ii^.  172.  5 
Gaweht  32a»  Thek  deblaratioiiSr  therefore,'  of  Maxwell,  on  the 
trial  of  the  poseessory  warrant,  that  ifi  had  the  ri^htto  control  the 
slave,  and.that  he  would  ndt  give  her  up,  even  if  possossfon  was 
awarded  by  UrikiCourt  to  Harrison,  amounts  to  a  conversion  in 
lav.  And  a^V  Respects  the  {>osseBsiom  it  was  clearly  in  Max 
well,  -as  trustee.  .  The  possession  of  Mrs.  Bozemap/  tiie  eeHui 
qmt  tnu^  was  pefmitoiVe  only,  aud  ivaa,  in  fact,  his  possession 
-  (7.]  The  Court,  kr  ita  charge  to  the  Jury,  toward  nhe  concki 
ston*  assumed  Ae  law  to  be,  that  a  vemainder  in  slaves,  to  take 
efieet  and  be  enjoyad  after-a  life  estate,  may  be  created  by  parol 
whereaa,  tli^  very- contrary  was  ruled  by  this  Court,  in  Kirkpa 
ttiek  v$,  JB^amdMHf  2  KeUy^  297.  And  a4  there  was  evidence  to 
auppjart  this  charge,  .aiid  |be  misdirection- ma^F  have  controlled  the 
vei^dt<t'<Jf«  the  Jury,  >we  are  compelled,  relucUmtly,  to  remand 
Ifaia  uaoM  fcr  »  asw.triafcri-apoB'  thia  grpand  alone^-^^ffirming 
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die  judgment  upon  bII  the  other  p<lint8  made  ut  the  bUl  isf  * 
eeptions.  --  .   . 

Judgment  reigned, 


•     f 


r  .  -  ^ 


No. 'lO,^— George  W/Habrisopt,  plaintiff  hi  error,  w,  JoAfs 

Ai>coex  Bud  dthers^  defendahli$.*' 

■  ^         ■ 

fl.']  l*he  Statute  of  92  JTintty  FZGT.  ik  oTftiree  in  thia  0tate,  anda'dtfed  made 

\ff  an  infant,  yv^iile'noder  age,  will  not  be  avwded-  by  the-elecntidii  of 'a 

..  deed  after  he  arriyet  at  twenty>pne  years  of  age,-  when  'Jkhe  peaaea«ion.of 

.  the  land  ia  held  di{iwr«^y  Co  him,  bat  the  latter  deed  TfiU  be  void.under  the 

Statute. 

[2.Q  If  a  party  ij  to  be  conftitated  a  troste^,'  by  the  decree  of  a  Court  oX, 
Equity,  on  the' ground  otjraudf  {lis  possession  is  ad»er$e  from  the  tiikie  the 
chcomstanceflofthethc^d  werediscoT^rad.     -     -' 

In  B^ky,  in  Randolph  Soperior  Court.    Decided  by  Judge' 
WaiuriKn,  October  Term,  1849.^  :.     * 

:  ■",-.■ 

'  The  questions  in  this  canse  arose  upon  k  motioB'to  dismiss  e 
bin,  filed  by  Grebrge  W.  Harrison  against  Jofteph^Adeodi,  Jankee 
S^ggs  and  Floyd  Coiiyers.  ^ 

.  The  bill  charged,  that  M&rry  Ann  Oden,  an  illegkimate;  drew  a 
lot  of  land  in  Randolph  Gountj;  (hat  on  17th  W^ru«ry»  1^39, 
Mary  Ann  Odem  interinaxried  wid!!  Delaware  Dean;  Who  iliereliy 
became  the  owner  of  this  lot  of  iand ;  that  6n  the  Slst  February^ 
1839,  Joseph  Adcocky'wbd  bad  intermarried  "with  the  metbftistff. 
M«7  Ann  Odem,  by  >aribus  fVanduTdnt  represen^'otls,  iMHileea 
and  threats,  induced  Dean,  who  wasof -rery  weak  mind,- and  ^ta 
infimt  fn  kw;  to  maketo  Adcoek  adeed  to  one-fourth- of  die  Undi 
Adcock,  among  other  things,  agreeing,  that  **  li  Dean  would  cotf- 
▼ey  the  land  to  him,  Adcock,  he  would  hold  the  title  fbr  ihe'ssotfe' 
in  trust,  and*  secure  itfcr  theuse  ef  the  said  Dean, -his  wife  itnd 
Iheir  heirs ;"  and  i>y  the  sante.  tdeatis,  Adcock;  <A  fSMk  day  of 
Vabnwy,  obtaiiiad  a  deed.to  Ite  rbmaliiiDff  tluM4Bmthi^ tf  die 


* 


TALSOTTON,  JANUARY  TERM,  1860.  S^ 


■^•w^ 


Umnriuoii  •«.  A«ieock  aB(i.olben« 


laild;  that  Adfiock  sold  ihe-landto  Suggisarid  Suggs  lo  Cuiiyer»t*- 
eacli  haviilg  knowledge  of  the  fraud.  Adcfick  «took  po4«essioii 
ahortly  afi^rthe-  purchase,  aud  had  rcmaincttl  in  pu^ueiisioDy  or 
those  claimiDg  under  him,  ever  ^ince  the  year  18^.. 

The  bill  farther  eliarged,  that  on  lat  )Iarch,  1839,^Dean,  fur  a 
full  and  valuable  consideration,  contracted  to  sell  this  lot  of  land 
to  Harrison*  thecomplaitiant*  and  gaTe  hia  bond  for  titles  there- 
to, when  ibe  porchaae  nxiney  waa  paid ;  thai  in  February,  1846« 
the  purchase  money  having  been  paid,  DeaHf  ^afVer  arriving  a| 
tweuty-one  ^yeiui^,  6f  age,  made  iv^deed-ipljEarrison,  to  ihe  loti« 
dispote.  The  prayer  was  for  thci  canfelJaUon  of  the  doeds  lu 
Adcock,  Suggs  and  Conyers,  and  ihat  the  diifendsnts  be  decreed 
to  ddlirer  the  possession  of  the  land  to  complainant,  and  that 
Conyem  do..eseeute  a  title  to  the  land,  and -an  accomil  ef  the  renti^ 
issnes  and'pn>fits.  .        '  ^       .   • 

The  -Court  below  dfAnissed  the  bill  lor  wont  of  Equity,  and 
complainant  appealed  to  this  Court.  The  only,  points  here  arw 
gued  and  decided  wero^-« 

Ist.  Whctlier  t))e  Statute,  82  Henry  Vllf.  against  maintcnanoo 
ted  the  sale  of  pretended  titles,  was  in- force  ia'Georgia. 

2d.  '\yhether  the  facts  stated  in  the  bill,  coni^itute  a  case  of  ad* 
verse  possession  in  Adcock  and  those  claiming  under  him,  against 
Dean,  at  the  time  the  deed  lo  Harrisop  was  made  by  Deaa,  in 
February,  JL846. 

.  -H.  L.  BsifNnfa«  for  plaintiff  in  error. 

W,  Tavlob,  for  defendant,     .  .       . 

By  the  CSMir/^r^WAKNBR,-J.  delivering  the  gpinioq. 

The  complatDant  alleges  in  hi«  bill,  that  the  title  to  tlie  lot  bf 
huld  in  eontrot^rsy,  was  fraudulently  procured  by  Adcock,  from 
J}e^i  while:ti^  liilter  was  an  infant,  and  Uiat  Suggs,  and  Con- 
jpTBf  who  derived  dieir  title  from  Adcock,  had  notice  of  these, 
fiu^ta*  ■  ". 

It  is  farther  allfigedr  that  the  defendants  had  beeiHn  possessioih 
of  the-}and,.Bo  cciliveyed  by  D.eau,-ever  .since.  1830,  apd  that^n. 
Sebrvary,  1846»  the  eomphunant  obtained,  a  deed  trom  the  infrtit, 
•  ,'-*-■•-    •  ■■_.  •^,.  rf        ..   ^      .^      ••.■••-...•       .'...•-- 
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I>eaiiV'<<y  ^^  ^^^Af  vh^  iieaav  li^  the  time  of  making  -the^atter 
diM,  twenty-one  yeani  of  age«  -^ 

.  'The  prayer  of  the  bill  is,  thattbe  defeoQ^nta  may- be  decreed 
to  deliver  tbe  ^eiBseaaioQ  of-  Uie-laxid  tortbe  coat|ilaiiiaY)t,  aecouat 
for  dieTenta  and  profits,  and  that  Oonyera  do^xeevte  to  the  com- 
phnoant  a  title  to  tbe  land. 

l^e  Coort"  belofV  sustained  a  general  deiiarrer  to  tbe  c^m- 
p]ainiaot'84>iH^  ibr  want  of  Equity,  on  the  groondt-tbat  ibe  title^ 
<if  tbe  complainant,  derived  Unm  Dean^  in  1846,  wat  yoid»  inas- 
mnch  tt  it  appeared)  on  the  fboe  of  the  pempkinaat's  bin,  that  at 
tbe  time  k  vras  executed*,  tbe  potfaesaioii  of  ^die  land^fvas  beldioMlo. 
e^Aeiy  by  tbe  deiendants,  or  some  of  tbeia.  • 

[1:]  For  tbe  purpose  of  reversing  tbe  judgment  t>f  the-  Ooutr 
below,  it  is  now  contended,  tbat  tbe- Statute  of-  39  Umry  ^IlL  is 
not  of  force  in  this  State,  and  if  tbat  Suihite  be  of  force  bere^tbe 
pcHisession  of  *tbe  defendanfii  wat  hfs^ adverse  to-BeenV^im.of 
title,  find  possession  under  it. 

In  Harris  vs.  Cameron,  {6  Gu.  Rep,  3Sit,)Am  Court  bold,  that 
€he  Statute  of  3S  Htmty  VlII.  was  of  fbftioe  in  tbis  State,  and 
tbat  a  deed  execute^  by  un  infant,  after  coming  of  age,  wav  void 
under  tbat  Statute,  tbere  being  adv^rsB  possession  of  die  lend  tx 
die  time  tbe  deed  ii^as'teecutedi '     ' 

l^re  tbe'eoraplainant  derives  bis'tltkf  fttmi^]>eatt,  after  be  ar* 
rived  at  twenty-one  years  of  age,  wbile  the  possesMOA>  of  the  land 
wi»  held  by  tbe  defendants.  .  "    . 

Was  the  possession  of  tbe  defbndadfB  ai^ene  -to  tbat^  BetOr 
At  fbe  time  the  deed  was  made  to  tbe  cDmplaihant4  We  tbink  it 
was,  and  tbat  tbe  -Statute  of  Limitationa  would^rttfton  their  favor 
to  protect  «ucb  adverse  possession. 

The  defendants  bad|>o8«e9mn  of  the  kind  undercolor  aifopcr 
.ti|le-r-the  de.ed  of  tbe  infant  was  not  wnd^  but  vaiddlU  only. 

.fS.]  Btat  it  is  said,  tbat  Adcock;  .hy^WB-yrrndtakU  representa^ 
lloni  to  De&n,  in  order  to  procure  the  title  from  bim^muBt  be 
cmrtideied,  ih  a  Court  of  Equity,  as  a  Inwftir  for  Qean^  and  that 
the  ddi^br  defendants,  having  uoik&cftke  fraud  of  Adtoehrtfeextpf 
the  same  relation  to  him ;  and,  for  thtft  reason*  tbe  possession  of 
Ae  defe^dECnts  was  iiot*ade>^jtf  to  Dean/  at  tbe  tinte  tbe  deed  wiaa 
Bittde'fo  tbe  cdmplaniaM,  jif -a  party  is  to  be  constituted  mtms- 
ii^hf  a-deeree  of  a  Court  o^Eqoity^ foitoded  imjrmmdf  blr|MiB*. 
MBpion  la  •deiemc  fto«i  tl«e  time  the  car^amstaiieea  of  :tbe-.  fimd- 


TAtaOfFtOVt  MKTART  T&llM,  1860.  H 


AiriMhaaai^iV^pta 


BfOdwrn  mmd  umotJUttwn  Leetaer; 


wiste  diaeovere^  ancl  ibe  Blahite^  LimiflttkiiM  wiH,  tbereibre, 
nm  from  that  time.  -  Angdl  tm^  hnmiUUimu^  509.-  T{ie  deTeod- 
asU  herey'are.  sought  to  be  nude  trm$te€ghy  the  decree  of  the 
Oovrtr.en  Uie  gvoimd  fd  frmmd.  There  is  no  sllegadon  that  the 
hmoA  has  reeently^heeii  disoovered,  bat  soiar  atthe  allegationB  is 
the  record  go«  it  woold  appear  that  Dean  was  as  coj^zant  of  all 
the  £ict8  when  the  first  deed  was  made  Co  Adicocki  as  he  was 
when,  he  made  ^e  deed-to  the  complainsnf . 
:,"  Yfae.  pooiessioni  thePr  of  the  defendants  most  be  c<Misidered  as 
€9dmersi  to  that  of  Dean,  so  far  ps  to  allow  the  JStatnle  of  Limita- 
tiens  to  run,  up<Ni  a  proper  -ease  being  made,  and  is  also  to  be  ttm* 
sidered  as  A?Mrae»ao  aetprnroid  thev^foed- made  by  Dean  in  Fel>- 
niaryrl846.  •    , 

I«et, the  judgment  ef  the  Coon  b^w  beiaffirmed^ 


-'■      -v.  ■        .  '.    ^  t' 


Notf  11. — ^BL  H,  Bai«i>win  and  another,  fiiatntSs  in  error,  ps^  Diur* 
^        .  BT  M,  Lbssnm,  defendant. 


[1.}  ^If  .the  dfldarttioo  allege  a  ^>ecial  ooqtraet  far  the  rent  of  milh,  to  ba 
paidim  repain,  .and  it^ic  proven,  ea  tibe  trial,  the  p^intUf  eannol  reooTor 
on  the  comiBon  coont  for  a  jtu^um  mtrmt '%  be  will  be  held  to  the  special 
contract,  and  the  meaidre  of  dama^a  is  the  ralne  of  the  refwin  agreed  ta 
tobcr  mnle,  and'  the  loas  he  aoaj  have  rafCained  hf  reaaoa  <rf  the  iaihore  la 
mahe  them.         -       '  .  ^ 


.  Asaampsit*  &:&(  Hi:  Randolph  Superior  Court.  Tried  before 
Judge  WajtanN,  October  Term,  a94dw 

'      .'.  ■        •  ■ 

.  Lessner  lirooglit  suit  egninst  Baldwin  and  Mills,  open  a  special 
codtract,  by  whi^  in  oonsideratioii  for  the  use  of  certain  mins 
beloa^g  to  Lessaer,  tho  defendants  agreed  to  m^e  certain' re- 
pain^  specifitfl  is-the  contract  -  The*  declaration  arerred,  that  the 
repairs  were  noC'siade,  and  were  reasonably  wordi  i^5d.  There 
were,  e]so,.«om9ion  eoun{s  for  the  rent  of  die  d)iHs,  for  the  time 
dnftwufsiyta  tmm^ibmfh  ^  : 
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Baldwin  and  nnollu-r  r*.  I^sener. 


Orr  the  trial,  the  pHutrtiff  prm'ed  tlie  special  cdritraCt,  and  itB 
•  "brodch  ;"  and  thB  Coaft  farther  allowed  evidence,  under  the  conor 
inon  counts,  to  show  tbc  reasonable  rent  of  the  property. '  -' 

The  Court  churged,  "  That  the  Jury  wtSuIc^be  authofised  lb 
llntl  ort  the  counts  in  the  declaration,  other  than  that  on  thB  ep6- 
c!ial  contract,  and  the  measure  of  damagea  would  be,  properly, 
the  value  of  tjie  use  df  the  milla  for  the  terra  of  the  lease." 

This  decision  was  excepted  td,  atid  error  alleged  therein. 
•  There  were  several  oth'ef  errors  assigned,  but  this  alone  wa^ 
reviewed  by  the  Supreme  Court. 

'   Bower,  (represented  by  H.  Holt,)  for  plaintiff  in  error. 

W.  Taylor,  fordeffendant,  dtied-^  '     > 

4 

Douglass,  23.  1  T.  R.  81.  2  East,  145.  Rye  vs.  Stvbhs,  1 
HilVs  il.  384. 

By  the  Court. — 'Nibbet,  J.  delivering  thfe  opinioo. 

[1.]  The  declaration  contains  threo  counts ;  one,  for  so  *  much 
'moii^y,  due  for  rent  of  the  tbilla,  at  a  given  rate  per  month,  -with, 
a  bill  of  particulars ;  one,  a  €fii€tntum  meruit  count,  claiming  as 
"  ^uch  for  the  rent  of  the  mills  as  the  plaintiff  deserved  le  have. 
Tor  fhd  time  thutthe  defbndants  used  them ;  and  the  thil>d)  setting 
forth  a  spc^al  agreement,  by  which,  in'  consideration  of  the  use 
ofthe  mills^fbr  five  months  and  a  hal^-^from  some  time  in  April, 
to  October,  1848,  the  defendants  agreed  to' do,  within  that  time, 
certain  repairs  (which  are  specified)  to  the  mill,  yard  and  bridgd»— 
averring  that  defendants  went  into,  and  held  possiesslon,  during 
tlie  term,  atid  failed  to  make  the  repairs  as  stipill'ifted.  Up6n  the 
trial,  the  plaintiff  proved  the  specia}  contract  aiibatanttallyv  as  laid 
lathe  declaration.  There  was,  also,  evidence  ofthe  value  ofthe 
mills  (or  the  term-^-some  evidence  of  an  extension  t»f.tbe  timcir^n 
which  the  defendants  tvec6  to  make  tile  refpair»-^pand  of  a  sutMse- 
quent  refusal  t)f  the  plaintiff  to  permit  the-defbndaKts'to  make 
them,  after  the  original  term  had  expiredrahd'withfti'the'term'aa 
extended.  It  was  in  evidehce,  that  the  repairs  welna  not  made 
'vnt&in  the  original  term,  ai^d  were  hot  made 'at  any  time,  fit 
this  state  ofthe  case,  before  the  Jtiry,  the  OcfOit  timtgbd 
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itfihat  tkaf  wsmld  be  aulhoria^Ato  find  on  the  counts  ia  tlie  deeto* 

diB  defeadtotolMd  oot  idoae  the  jpepeire  ecconfog  to  (he  OjCpreii 
«mdaMSt«mnd  that  the  meeiare  of  daniagee  would  pvoperij  bO  the 
Teliie  of  the  uae  of  the  mills  for  the  tern."  Upon  the^groliiid  that, 
SBtiiis  diarge»the  Court  erred  as  to  the  laiT  of  the  espot  sad  elso 
B|p0B  other grooads taken  in tfae^mle,  the  deftiidaiilsnov^  ibra 
new  trial*  which  was  refesed ;  and  thereopon  thej  eaeepted.  Did 
die  Court  Gomectlj  administer  tbe  laii^  in  diift  easel  We  think 
BpL  In  the  actnal  pention  of  it,  we  think  that  the  plaintiff  could 
not  recover  qpon  the  common  counts,  but  was  held  to  recover  on 
the  special  contract*  as  proven.  Having  declared-  on  a  special 
.contract,  and  proven  it,  that  contract  was  -  the  evidelbce  of  his 
rights,  and  of  the  liability  of  the  defendants.  This  is  the  case  of 
a  contract  executed  by  the  p}aintiff«  bj  his  admission  of  the  da- 
foiidants  into  possession  of  the  mills,  and  their  enjoyment  of  that 
possession  and  its  profits,  for  the  term  stipulated,  and  executory 
as  to  the  defendants,  who  agreed*  in  consideratmn  ef  t!he  use  and 
occupancy  of  the  mills*- within  die  stipulated  tens*  to  make  certain 
specific  repairs.  These  repairs  they  did  not  make  according  to 
the  ^contract.  It  was  not  abandoned  by  either  party — it  was  not 
io  part  ^ebutedby  the  defoodants.  It  was  a  subeisting  contract 
aH  the  original  term-^a  contract  which  they  Imd  wholly  fiiiled  t6 
execute.  For  this  fa^re*  the  plaintiff  had  the  right  to  go'  upon 
them  for  damages ;  and  the  measure  of  damages  is. the  value  of 
the  repairs  agreed  to  be  made,  and  such  &rther  injury  as  the 
plaintiff  may  have  sps|ained*  by  reason  a£  their  breach  of  the  con* 
trsct.  iuteliiaim  asntmpiii  will  not  lie*  when  there  is  a  sub* 
risting  unexecuted  agreement.  Where  there  is  an  e]|gress  agree- 
ment laid  and  proven^  the  plaintiff  cannot  resort  to  an  implied 
one. .  This  rule  covers  this  case,  and  it  is  not  necessary  to  advert 
to  the  exceptions  under  jL  This  case  does  not  fidl  within  any  of 
them*  1  CkiUy  Plead,  I,  p.  246,  7,  notes.  2  T.  IL  105.  3 
East,  76,  80,  85.  6  T.  JR.  325.  7  3.243.  1  8tra.US.  3  Bos. 
if  PuU.  247.  8  JoAm,  R.  439.  10  B,  37.  12  lb.  274.  18  B. 
451.  8  Mess.  118.  7  1».  430.  2  Sh^  3S3.  Wri^  SI7.  2 
Marring.  484.  2  McLeam.  210.  12  Com.  658.  4  8medes  If 
Marshf  652. 

•i  If^  in  this  «ase»  the  term  was  extended,  yet  MiR  the  contract  re- 
main^ tfa»  same.    If  the  perfegmance»  withia  the  extended  term, 
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•  ^ 


WM  jprer^Bted  bj  the  act  of  the  plaintiff,  however,  kjimy  be  avail* 
aU«  ibr  the  defendiaDts,  it  would -certainly  give.-QO  right  to  hitn  ta 
reGO¥ertipoii.his  common  eounta.  To  aay  the  least  of  it»  be  Waa* 
iB-ao  better  tutnation,  by  reason  of  .his  prevendng  the  defbndaata 
fi:om  performing  their  part  of  the  contract*. 
'  ^IVtth  these  views  of  this  -case,  it  most  go  back  ;'  and  the  pointa 
as  to  excesMve  damages  and  newly-discoverad  evidence^  aeed- not, 
therefore^  be  considered. 
■  -Let  the  judgment  below  be  reveraedr 


^    ^ 


No.  12>— IsAAf'  E«  BowBK,  plaintiff  in  error,  tv.  Jamiss  B.'Smith, 

defendaiit.  '       ^ 

[i.]  Ta  aadioma  s  reeorety  np<m  Aop  hobkt,  whaiv  ihe  entrief  sro  imide 

•in  <iia.iMjrf-ff riling  of  the  jisrty,  tfao  -planidff,  amoag  dlMr  tfongi,  bmuS 

•  pf  ova.liy-hU  enstom^n,  that  he  kjspt  opiroct  book;^    And^it  ia  lav  eom-' 

plianee  with  th^  rule,  fbr-^iho  witnessea  tP  ftate,  that  they  egBUudered^thoir 

accoimta  reaflonable— udmittingi  at  the  same  time,  that  they  had  ner^c 

examined  the  items,  and  coiUd  not  say  that  the'tervicet  charged  were  s^ 

'  -toally  r^bderecL 

\%^  Before  the*booka  of  the  party  can  be  admitted  in  cfvidenoe,  ^ey  are  ia 
-  4>e  submitted  to  the  tamection  of  the  Ooort ;  aad  if  they  do  not  a^|war  to  be 
a  f^giater  ^tbe  daily  ijufaiets  of  the  pajtjr,  ancUo  have  b^ea  hoaeatly  aad 
,  &iriy  k^Kt,  aey  ^e  to  b(|.ejLcladod.  Ezplaoatoiy  evidence  may  be  offered  \ 
and  if  the  objections  are  jktmib  faeit  acconnted  for,  the  boohs  should  he 
Bn\)mitted  to  the  Jary — letting  the  objections  go,  nnder  the  charge  of  the 
6oart,  to  their  ortiiit,  ra&er  tiian  to  their  comftMney. 

[8.]  Books,  jwr  S0,  are  not  tnffieientto  charge  the  defendant  with  the  debts 
and  accoonts  of  third  pexBons. 

Assumpsitf  ice.  in  Buidolph  Superior  Court     Tried  before 
Judge  WiijuiBN,  October  Term,' 1849.' 

Thi^  was  an.action  on  an  account  of  %  phyaidan».  Jamea  B. 
Siyiitbi nepdiiat  Isaac  J^.Bower^to  which  were  filed  ^leat^CAe 
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general  um^  end  ihel  the  jpleiiitiff  wae  noc  a  licemed  pbjsicieiiv 
••  rDqairedby  tbe Stetate. . 

On  tbe  tri^-  plaintiir  offered  in  evidence  his  booice— ^proYed;  hj 
bfo  ewn  oe^  that  these  were  hu  hooka  of  original  entries.)  by 
two  witneaseav  that  the  oharges  in  die  accoont  were  the  lunii^ 
diiprgee  made  by  phyaiciana;  by  one  witnete»  that  be  had  com- 
pared the  items  in  the  aooonat  with  the  books*  and  fimnd  that  tbey 
corresponded,  except  one  item,  to-wit :  an  acconntof  one  Anstinr 
diarged  to  defendant ;  also*  by  two  witnesses,  that  plaintiff  had 
attended  their  femilies,  apd  they  considered  his  hills  rendered 
reasonable,  but  they  bad  not  examined  the  itema*  and  could  not 
say  that-he  had  pecfbrmed  the  terviee  charged  therein.  On  in- 
^>ection  of  the  books,  it  appeared  that  one  item,  against  the  d^ 
feodant,  was  entered  by  interlineatipb*  in  a  diflferent  ink  apd 
appearance  from  th»  remaining  items,  charged  at  the  same  date ; 
and  it  further  appeared,  that,  on  sereral  of  the  days  wherein  de- 
>fendant  was  charged  with  attention  '^pe^  day,"  the  books  con- 
tained items  of  xliarge  against  other  persons  tbe  same  day^  for 
mifeage— -often  fi>r  twelve  miles—and,  in  seme  instances,  such 
ebargos  against  two  or  three  diffident  persomii  tbe  same  day. 

Defendant  objected  to  the  books,  on  the  ground  that  the  pre* 
liminary  proof  was  not  sufficient  to  anthorixe  their  inHodnoion, 
with  these  suspicious  circumstances  unexplained.  The  Ooait  ad- 
mitted the  books,  and  defendant  excepted. 

Proof  was  offered  by  the  defendant,  to  show  that  the  plaintiff 
made  extravagant  and  incorrect  cfaArgea,  and  «lso  the  certificate 
of  the  Secretary  of  the  Board  of  Physicians  of  Oeorgia,  that  Dr. 
Smith  was  not  licensed  to  practise,  as  reouired  by  the  Act  of 
1889.'  *  There  yras  no  evidence  to  show  th9.  I>r.  Smith  was  with- 
in the  proviso  to  that  Act,  in  fiivor  6f  physiflians  practising  before 
its  passage,    -      ; 

^fae  bill  of  exceptiona  stoted,  that  'Mhe  Jury  dispersed  for  the 
night,'*  before  being  charge«i  by  the  Court*,  but  did  not  state 
whether  it  was  vridi  or  vritbout  the  consent  of  the  parties. 

.  The  Oonrt  charged,  **  that  it  was  not  necessary  that  plaintiff 
should  havenn  license  from  thii  Board  ef  Physicians,  provided  he 
was  pnUiitising  as  it  physiciau  between  the  years  18d4'and  1839 ;" 
to  which  charge,  defendant  excepted.  - 

The  Court  fbrthcor^ charged,  "that,,  to  authorize  a  recovery, 
l^anrtiff  mdst4Mwe.pfotu  flmrbe  kopt.Bdclerk«-4h«t  die  honlrw 


•i^'^ 
^'^v 


n  vffPKSus 


BovrarM-Jtaitli. 


hm  booki  of  origiaal  eatriejii  that ho'k^t oarreet boo)Bi^ by 
ahwmde  eTidaiio&— that  there  had  been  d^dittga  betw66ft  ^h^  ptr^ 
tiaa  that  theeiitzieaiftth&booki'canDMpiHlded  with  theiteoMui 
di»  acMOBt  aaod  on-^^and  that  the  boeka  mmt  be- supported  by 
Ui»  aupfdeineBtal  oath>^|he  parij." 

.  The  Jury  retavneda^  verdict  for  theiuUamoiuit  of  the  aeoQli^ 
wheieupeiiy  defendant  moved  for   a  new  trial— ^mopg  odier 


' '  let  Becauae  the  Terdiec  «raa  oontrary  to  the  dbargia  of-  tiie 

CoBTty  ea  to  the  booka -of  pkdntifll  ^    • 

.  i^  'Becaoae  the  Coart  eired  19  admitting  the  boolta.    .    - 

'  3d.  Becanae  there  iviare  iiema  in  the  a«eoan|  for  one  Artblur 

and  one  Anacii^  and  no  proof  made  that  the*  -defbodaa^  had  m^ 

a— and  to  pay  tar  dieir  accennta.  - 

:4di.  Beeanae  the  Oonrt  erred  in  ita  ehaorga,  e»  to  tho'lioeoaeof 
Ifce^pkindff      .«      .  .  .,> 

^th«v  Becanae  the  Jury  diaperaed. 
.  'She  Govt  overruled  the  motionraad  defendant  exeepCed. 

-H.JSbiTf  for  plaintiff  in  enor.      .     .  v      '    ^  ^v^ 

'  W.  TATLom*  for  defendant. 

to 

2|y  ike  Qfitrt^^^lArmTKXHf  X  delvreriag.tho'cqftinignw 

>  Ae  all  the.^neationa  made  dnring  the  prbgraoa  of.  the  trial*  came 
under- levieur  on  the  inbtioftfer  asew  triaVwe  abiA^Kiect  Mr 
atteiation  eKckwiv«^|o  that. 

..[!.]  It ia  complaHM  Aat  the  yeifdiet  ef  the  Jniy  waa  <sdntHtry 
to  the  cSiargB  of  the^purt.  '  If  thia  be  ao,  end  tlie  law  of  the 
Caae  waa  properly  submitted, .  a'  new  trial  ahpuld  have  been 
awarded.  What  vraa  the  churge  1  Tliat.  inevder  to  aathorise 
a  ▼erdict  for  the  phdntiC  apoa  his  medicijl^  aecounit»  he  meat 
prove  that  Aewaa  in  the  habit  of  keeping  correet  hooka,  by  per- 
BOM  who  had^^toalinga  with  him.  We  believe  the  mleof  Ww  to 
be  correctly  stated.;  and  upon  exaaftiniog'the  reeoird»  we  a«c^  sat^ 
iafied  that  the  proofed  not  eomenp  to  it.  •  Broioka  and  BealK  the 
only  witnceaea  offered  for  ibat«^r{NMe,  leatified  that  I>r.  Saaith 
attended  their  'ftmiUea^  and  tlhey'  considered  the  biBa  lenderad  by 
M<ir  tta>QaaMart>ar-they  %o<b  aui^'>b^y^^^*-«wfc 
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tkmr  aecoonU,  Rod  couU  not  «ay  that  he  had  performed  the  aeve- 
nl  keiBB  of  terTioe.  for  which  he  iiad  charged  ihem.  This  eri- 
deaceia  no  4yHDpltaoce:witl|  the.  rule.  The  acaoama  reodered 
«gaiiiat  the  witnesaea  may  have  heen  reasonable  in  the  aggregate^ 
bdit  that  ia  n6l  the  point.  Were  they  juat  t  Were  they  oorreot 
ia- their  items  t  Thia  ia  the  tdimtuLe  testimony  which  gives  &idi 
and  crecBt  tQ  books. 

.  [2.]  It  is  insisted  that  a  new  trial  should  have  been  gnuuad,  be* 
^anae^tha  Court  erred  in  permitting  the  booka  to  be  offered  in 
evidence— it  appearing,  from  their  iuapection,  thafr  an  interlinea* 
tion  had  been  made  in  them,  in  diflferent  ink  from  the  items 
charged  at  th&same  date ;  and  fiuther»  that  the  booka  contained 
•fidence  upon  their  face»  that  several  items  charged  against  the 
^{rfend^nt  were  unjust;  namely,  the  item  oT atlemdamce  fer  day-^^ 
lii»  bodks  showing  that  on  the  same  days,  tha  platstiff  charged 
mileage  to  other  persons,  residing  at  a  distance,  in  some  inalancei^ 
of  twelve  miles  from  the  defendant. 

All  the  Courts  concur,  that  before  the  books  of  the  party 
caai  be  admitted  in  evidence,  that  they  iire  to  be  submitted  to  the 
inspection  of  the  Court ;-  and,  if  they  do  not  appear  to  be  a  regia^ 
ter  of  the  doily  business  of  the  party,  and  to  have  been  honestly 
and  fairly  kept,  they  are  tp  be  excluded. 

Now,  the  difficulty  is,  in  determining  what  fraudulent  appear- 
apoes,  upon  the  face  of  the  .books,  will  authorixe  a  Court  to  with- 
hald  them  from  the  Jury.  When  it  is  recollected  that  a  large 
portion  of  our  blacksmiths,  mechanics,  and  laboring  men,  who 
keep  books,  ha\'e  never  been  taught  this  art,  and  many  of  them 
are  entirely  uneducated,  it  would  not  do  to^prescribe  a  rule,  so 
stringent  as  to  operate,  in  many  cases,  to  tbMxcluaiodof  the  only 
evidence  upon  which  they  could  secure  dpc  value  of  their  labor. 
And  it  would  seem  to  me,  that  the  irregularities  in  the  books 
ajhould  be  exceedingly  gross  and  palpable,  to  justify  the  Court  in 
arresting  the  evidence,  from  that  tribunal  whose  peculiar  province 
it  isr  to  judge  of  the  credibility  of  testimony. 

I  concede  that  the  books  might,  upon  their  face,  appear  to 
have  been  so  unfairly  and  dishonestly  kept,  as  to  authorize  the 
Court  to  lay  its  hands  upon  them,  and  refuse  their  admission,  at 
least  until  e%'idence  was  offered,  explanatory  of  these  discrediting 
circumstances.  Suppose,  for  instance,  the  account  on  the  books 
entered,  settled  or  satisfied  in  full.    Surely,  the  hfx^  per  m. 
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would  -be  no  erideinse  of  indebtedness,  bat  of  the  -contrary ;  and 
yet,  the  plaintiff  might  be  abundantly  prepared  to  pvore  that  this 
entry ^¥as  nade  thereby ini9take.  Shoald-he not  be  permitted  4o 
do  BO,  and  thus  restore  the  books  to  eofnpeimuiy';  and  so  ttatisfer 
the  issue  from  one  of  /otp,  to"fhe  Ckmrt,  to  one  ^fadi  tar  the 
Jliry  %  This,  ir  occufe  to  me»  would  be  the  better  practise,  espe- 
cially as  it  would  be  both  the  privilege  and  the  duty,  of  the  CoriC, 
$o  o^U  the  attention  of  the  Jury  to  these  false  >^nd  fhtudulent  ap- 
pearances, in  its  summing  up  in  eenohraibu.  <  We  tre  inclined  to 
hold,  therefore,  that  Che  Court  did  not  err  in  tofferingnheseboohs 
lo  go  to  the  Jury. 

[^J  We  to-e  clear  that  the  verdict  was  not  ftuthorix4e4  Iff  the 
eiddenoeyso  faf  as  it  charged  ihe  defendemt  with  the  accounts  of 
Attsdn  and  Arthur,  The'boQks  were  insufficient,  of  themselves, 
to  make  him  liable  for  the  deto  of  third  persona ;'  and  tberd  wa« 
ao  other  proof  tendered^ 

[i.]  We'are  equally  clear,  in  holdiiig  thaT it  was  enrorth  the 
Court,  to  charge  the  Jury  that  it  wsis  nqt  necessary  for  die  ptahi- 
lUr  to  i^iowu  license,  provided  he  W8S  a  practising  phy^qian  be- 
iwi^Bttlbe  yeans  18d4'and  1939^-<here  bdng  no  evidenoe,'8d  "hr 
as  the  record  shows,  to  support  such  a  charge. 

Upon  these  grounds,  therefbie,  a  new  trial  is  awarded. ' 

We  fidd  it  unneeesstfry  xo  exl^ress  any  ophdon  as  to  the  sieged 
mbeonduee  of  the  Jury,  in  dispersing  befote  they  tendered  tMr 
irerdict.  The  record  does  not  show  but  that  the  Jury  separalpd 
by  the  eotisent  of  the  plaintiff  in  error,  whieli,  if  grivion,  aA  we  are 
bound  Ip  presume  it  was,  would  havb  cured  the  irt^g!tt)arity,eten 
if  it  be  such  a  one  wf  would  odi^wise  have  vidated  the  verdict 

Judgment  revefq^,         '    -■ 


.■• 
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N«.  13^-*-J<RBMiAH  -RioROON,  guEfdiaat  &c.  phuBtiiF  in  error,  vt. 
W.  HoLisAt  and  wifo   and  oik^^,  Jefimdantc. 

[1.]  Wberea  tefllitor»  bj  hia  will,  mado^lhe  ibllowing  brqaett,  "  I  lead  iho 
frUowin^  negro^  (namiag  Uicm)  with  all  their  increaae,  to  Fnuicea  Iloli- 
daj,  Elizabeth  Bassell  and  Jarva  Lauc,  children  of  my  fint  wife ;  thif 
toan  to  eootibno  duing  their  natural  lives,  and  at  their  death,  the  properly 
to  be  equally  divided  among  the  chiMrefr  of  Frances  Holiday  and  Jan-a 
iLane ;  and  in  the  event  of -Elisabeth  Ruucl  having  child  or  children, "they 
^  «Im>  to  have  oB«  third  pakt;  bat  if  the  above  named  Eli^beth  Bnstcndie 
"dUldleM,  the  whole  pf  the  property  then,  shall  go  to  the  children  of  Fran- 
eet  Holiday  and  Jarva  Lano»    It  is  ray  desire  that  John, '  a  negro  boy,  ono 
'df  the  negroes  mentioned  in  this  article,  should  go  into  the  posaession  of 
'Jarva  Lane,  and  be-considered  so  moch  of  her  part.    It  is  my  desire,  also, 
thai  BO  partof  the  above  mentioned  property,  shall  come  into  tlw  hands  or 
ponession  of  Jamas  BiuaeU,  the  hatband  of  Elizabeth  RbmcU,  but  U.  tkmU 
hi  held  by  Frances  Holiday  and  Jarva  Lane^  «nd  go  to  their  children,  if 
James  Rossell  should  survive  his  wife,  Elizabeth  Biissell:'*    //eU,  on  a  bill 
ifiedby  one  of  the  children. of  Jarva  Lane,  for  a  distrTbotion  of  said  prop- 
0^r  in  the  lifietirae  of  Fhiaces  Holiday,  that  it  was  the  int^tlon  of  the 
mtator,  that  his  three  daoghters  should  bold  the  ^mstasmi  of  the-  life  ea- 
•iate  in  tm  property,  daring  their  joint  lives,  or  during  the  life  of  the  sur- 
vivor, and' that  the  grand  chikk^en  of  the  testator  were  ^not  entitled  to  a 
'distnbu4on  of  the  property,  until  fho  death  of  the  testator's  last  forviving 
daag^teir. 

In  Equity,  in   Dooly   Superior  Court      Decided   by  Judge 
WawbxU,  November  Term,  1849. 

The  questions  iq  tbis  cause  arose  upon  the  construction  of  the 
fiillewing  item  in  the  will  of  John  Smith,  deceased  : 

"  I  lend  the  foHowing  property,  (negroes)  to  Frances  Holiday, 
Elizabeth  Russell  and  Jarra  Lane,  children  of  my  first  wife;  this 
loui^  continue  during  their  natural  lives,  and  at  their  death,  the 
property  to  be  equally  divided  among  the  children  of  Frances 
Holiday  and  Jarva  Lane ;  and  in  the  event  of  Elizabeth  Rus* 
s€d]  having  child  or  children,  they  also  to  have  one  third  part ; 
l»at  if  the  above  named  Elizabeth  Russell  die  childless,  the  whole  of 
the  property,  then,  shall  goto  the  children  of  Frances  Holiday  and 
Jarra  Lane.  It  is  my  desire,  that  John,  a  negro  boy,  one  of  the 
negroes- mentioned  in  this  article,  should  go  into  the  possession 
of  Jarva  Lane,  arid  be  eoncudored  so  much  of  her  part.  It  is 
ny  desire,  also,  that  no  part  of  the  above  mentioned  property 
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diallcorae  iot6  the  hands  or  posseatidn  of :  James  Russell,  tbe 
faiisbaifid  of  Blizabetfa  RusselV  Intt  it  shall  be  bdd  by  Fnaoei 
Holiday  aad  Jarra  L9ne»  and  go  to  their  -ehildren^.  If  James  Riu^ 
aell  flhoald  isurrive  his  wife,  Elizabeth  Ruescll."     - 

*£l»ab6th  Rasselidiedchildlefss.   JarraXanekid  fiv<echildrra' 
byLaneV  and -after  Lane's  death,  intefknanrifd-^tiitb  one  Smkli» 
and  after  fiis  deaths  intermarri^*  with  Jeren^jah-.  Riordou,  by 
whom  she  h^  one  child*    Subsequently  she  died]  -  Francea  Hoi- 

4Jiday  is  sdtt  ali^e. 

^  Thia-biH  was  filed  by  Jeremiah  Riordoa,  aff  the  guardian  of 
bia  childi  agailisl  Frances  Holiday,  her  husband  and  childreut 
and  the  children  ^  Jarva  Lane,  by  her  ficA  husband,  ^eging^ 
j^regoing  facts;  and  fartheis  that-  defendant^  had-  the  whole  of 
fliia  prop^y  in  possession^  and  refused  to  permit  hia  ward  ta  par* 
ddpate  dierein.  The  pmy er  of  the  \aU  wte  4br  a  diTision  of  the 
property,  and  an  account  of  the  hire  aod  profits.  ~     ^ 

To  this  bin  was  filed  a  general  demnrre/>  for  W9nt  of  equity. 

The  Ccmrt  below  sustained  tiie  demurrerrUd  dismissed  the 
billy  **  On  the  ground  that  th^  time  appoiiited  fiir  Ifae  dutribatkm 
or  division  of  the  pmperty  had^not  yet  arrived — (the  Q^-esUte  of 
Frances  HoKday  being  not  jret  determined  byber  death.*^ 

Thia  decisicAi  coinplainant  brings  up  -to  thia  Court  for  review* 

-  Lton,  f6r  plaintiff  in  eirpri  cited-*^ 

^        2Jarman,  156.     2  Bl.  Com.  ISO,  39.    4  Kentf257      Z  Bro. 
:^    Ck. Rep.Zd.    3  Ves.  SOS,  630.     I  Aiky^i,  5il. 

■    ■■  -  - '   -  '      •'.•*'•-■/ 

&  T.  Bailbt,  for  defendants,  cited —  , 

■•.■'"'-■' 
3  Fet^  628,  632.  iBrp.  Ck.U.  9  Vcm.  197, 19^.  Powell  en 
D«^  705.  3  JBrp.  C.  C.  215, 367,  IJkL  i^  S.  165.  2  P.  Wmt^ 
iSO,  >  Bro.  Pari.  Cos.  104.  3  Atkyns,  524.  Jl  Vu.  405.  1i 
MeC.  Ch.  256,  440.  I'HiWs  Ck.  322.  4  Paig€^,Al.  4  JZmw 
70.  1  Ball,  ^&  483.^15  Vet.  125.  5  Mfidd.  835.  6  F«f» 
300.  10  ib.  566.  3^  Madd.  iU.  2  JFVamtf,  386,  4Q1.  2  Joim 
111.  2  Vcmoth  705.  1  Beav.  607.  1  HilPt  OL 153.  2  Fearwe, 
65,  150.  1  Jaraiaa,  762.  12  Ves.  15. .  3  J*.  10.  3 
382.    4  Bra.  C.  O.  15. 
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'  By  the  CSmtI/— WAftNEBt  J.  deliTenng  the  opinion* 

[1.]  The  main  question  involved  in  this  case  isi  the  propcor 
cooatnietkui  to  be  given  to  (he  second  clauae  of  the  ieAtator*t 
^wilL   .  A^ 

For  the  plainnf  in  00*0;*,  it  is  pontenJed,  that  it  was  the  intoiir 
tian'of  the  tutil^tli,  that  the  property- should  be  held  by  his  three 
daughters  for  life,'  severally,  by  respective  shaves*  find  as  each  o£ 
thein  should  die,  the  part  of  the  one  so  dying*  should  be  dividail^. 
betVFeQS  her  ohOdreOt  except  Elisabeth  RussersL  share,  which,  in 
the"  event  she  died  childlesst  was  to  be  divided  between  the  chil- 
drea  of  the  other- two;  but  in  no  event  wa^ihe  survivor  of  bi^ 
thr^  daughters  to  have  the  possession  of  ail  the  property. 

For  the  defendant  in  error*  it  is  insisted,  that  the  testator  n^ver 
iotendedfby  any -fair  construcCfpu  of  his  wilU  that  the  property 
diould  be^vided  between  his  grand  children,  until  after  the  di^ath 
of  his  last  surviving  daughter. 

Elizabeth  Rusaol]  died  childlesa,  and  Jarva  Lane,  is  also  dead* 
leaving  m/L  children.  Frances  Holfday  is  yet  Hving,  and  ha* 
children. 

This  bill  is  filed  by  one  of  the  children  of  Jarva  Lauc,  by 
her  guardian,  to  recover  the  one-sixth  part  of  one-half  of  the  pr«>- 
peity  bequeathed  by  the  testator,  under  the  second  c]au§e  of  his 
will  The  secoiNl  clatt«9  of  the  lestalor's  will  is  in  the  following 
words: 

"  I  lend  the  following  negroes,  Esther,  Eliza,  Fanny,  Milly, 
Sarah,  Jinsey,  Frank,  John,  Hannah  and  little  Esther,  with  all 
djuoir  increase,  to  Frances  Holiday,  Elizabeth  Russell  and  Jarva 
Lane,  ^ildren  of  my  fioit  wife — this  loan  to  crMiBnue  during  their 
natural  lives,  wadaiikeir  deaih^  the  property,  to  be  equally  divid- 
ed among  the  children  t)f  Frances  Holiday  and  Jarva  Lane;  and 
in  the  eveo^of  EliKabetb  Russell  having  child  or  children,  the^ 
also  £0 '  have  one-third  part,  but  if  the  above  named  Elizabeth 
Rugsell  die  ofatldless,  the  whole  of  the  property  then,  shAll  go  to 
the  children,  pf  Frances^Holiday  and  Jarva  Lane.  It  is  my  de* 
aire,  that  John,  a  ni>grpl^y,  (one  of  the  negroes  (nentioned  in 
ijiis  art^ple^  phottld  gontnto  the  /wMSMtoa  of  Jarva  Lane,  and  be 
08omdered  so  aipdi  of  her  part;,  It  is  mj  dostre,  also*  that  lio 
p«rt  of  the  abore  mentioned  property.  shtH  ebme  Into  ihe  hands 
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or  possesflion  of  "Janies  Russell,  tho  husband  of  Elizabetli  RuB- 
gjelly  but  it  shall  he  held  by  Frances  Holiday  end  Jarva  Lane,  and 
to  ^  to  their  children,  if  James  Russell  should  survive  his  wife^ 
Elisabeth  RusBell." 
..Tikking  the  whole  of  thi^  clause  of  the  will  together,  and  we 
di!8k  it  was  manifestly  the  intention  of  the  testator,  that  this  pro- 
perty should  romi^n  in  the  possesion  of  his  daoghtefs,  of  the 
scirytTor  of  them,  .until  their  decith,  and  then  be  equally  dirided 
between  his  grand  diildrem 

:.  The  testator  evidently  contemplated  that  his  daughter,  Erlu»« 
feeth  Ru8se)l»,inight  die  without  children-*-an  etent  which  has 
happened*— 'Oaljt  one  leading^bject  with  the  testator  was,  to  keep 
tbe  property  out'  of  James  Russell's  hands  or  possession ;  hence, 
he  directed  it  to  be  held  by  Franceb  Holiday  and*  Jarva  Lane,  un- 
til thiir  death,  and  then  to  be  equally  divided  between  their  chil- 
dren* But  it  is  contended,  that  the  testator  directed  that,  in  the 
^ent  Mrs.' Russell  bad  ehildren,  they  should  have  one-third  pait 
of  the  property ;  and  that  expression  denot&s  that -it  was  'the  in* 
tendon  of  the  testator,  thi|C  his  grand  children  should  take,  per 
gHrpe$,  and  not  per-eapita.  But  how  does  that  expression,  in  any 
manner,  interfere  with  the  time  fixed,  by  the  testator,  at  which 
the  property  was  to  be  divided  f 

The  time  at  which  the  property  was  to  be  divided  tadoiig  the 
testator's  gtand  children,  is  one  question,  but  in  what  proportiom$ 
it'  ahall  be  divided,  is  another  Imd  a  very  difllerent  question.  The 
8»me  remark  may  bo  made  in  regard  to  the  negro  b6y,  John. 
The  boy,  John,  was  to  go  into  the  potteindn  of  Jarva  Lane,  as 
pttrt  of  her  fife  estate  m  the  property ;  that  it  to  say,  the  testator 
expressed  his  deurer  that 'Jarva  LiCne  should  have  thejHfssemam 
of  John.  The  life  estate  in  this  pfopexty  was  to  riSiiHiin  in  the 
pbsseuum  of  his  three  daughters,  or  the  survivor  of  them,  until 
their  deaths,  and  then  to  be  equally  divided  ftaaong  their  ehildren. 
Suppose  Elizabeth  Ruseell  had  been  the  survivor  of  the  testator's 
three  childreti,  courd  the  children  of  tfa^  other.Jeceased  daughtera 
hpve  comjjelied  a  distribution  before  her  death  T  Certainly  not; 
and  for  the  reason  that  she  might  have  childreti  before  her  death, 
who  would  be  entitled  to  a  part  of  the  property.  Frances  HoI>- 
dtaty-beiDg  the  Mindver  ef  di^  testator's  thr^e  daughters; -she  is 
antitted  to  th6  pMesaicm  of  «  lilb  estate  in  the  pi^peity»  and  nl 
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iief  death,  tfaejjraDd  obildreii  of  the  testator  will  take,  under  the 
wiO  of  tjbe  restator/and'not  tbnnigfa  their  respective  mothers. 

•Whether  the  grand  children  will  take  under  the  wii),  per  capi- 
ia^pr  per  9iirpe$,  we  leave  an  open  question,  to  be  decided  wheA 
the  death  of  Frances  Holiday  ^all  authorize  a*  division  cIujUb 
.prd»p^rfy  to  be  Biade,  according  to  our  construction  of  the  testa- 
tor's intention. 

Let  the  judgment  of  the  Court  below  be  alBrmed. 


No.  l^^BERNteTT  'Adams,  plaintiff  In  error,  rf.  Gazawat  B. 
'       <  Lakab,  defendant. 


[l.]..Tlie  joiM^etMiii  diho  CoMrto  o£ this  %^ ii  co-tttoiuiv«  tvithili  «ot» 

.  r«fiitj,  and  that  i«  limited  only  by  it«  territory,  aad  it  thereibre-aUacbea 

upon  all  the  property  and  persons  within  the  limits  of  the  State ;  yet  it  is 

to  be  so  eiercisad  as  to  coachule  by  Judgment  none  hut   those  who  are 


[2r]  The  60iirU  of  this  State  haw  no  extra  terriltNrial  jurisdiction,  and  cannot 
make  theeitixeDa  of  foreign  States  amenable  to  their  processes,  or  conclude 
them,  by  a  judgment,  idpermmam,  withoot  their  consent. 

[3.]  A  foreign  citiaeu  nsay  waive  his  cxemptkMi,  and  sabmitte  the  jurisdic^ 
tion ;  and  in  that  event,  he  wiil  be  eoncUided  by  the  judgment. 

[4.}  A  files  his  biH  agaiost  B,  who  is' a  citizen  of  New  York--setting  forth  an 
agreeme^nt,  by  which  B  stipulated  to  give  to  A  one-third  of  certain  lands,  to 
which  B  holds  the  legal  titles,  in  consideration  of  services  rendered,  and 
inforaatkia  femished  to  JB  by'A,  relative  to  the  lands,  and  which  was  the 
indae^ment  of  Bli  pavchasa  of  them^^-and  asksliB  assignment  to  A  of  the 
OQe4hird  of  jhe. lands,  and  a  conveyance  Of  titles  to  the  same,  by  B  taA-^ 
aervjoe  of  the  bill^being  perfected  on  B's  agent  in  this  State :  Hdd,  that 
upon  this  bill,  a  Coort  of  Chancery  could  not  decree  a|^nst  B,  because  of 
the  waaC  of  jurisdiction  over  hiib,  a  citizen  of  a  foreign  State. 

[5,  J  When  a  foreign  citiaen  appears,  and  by  'counsel  pleads  to  the  jurisdio- 


-  tMMi»  he  ia  aot  b^d  to -Ikave  waived  lus  exemption  by  aipflearance.  Ap- 
peansme  and  plipding  or  answering  to  the  meritt,  held  to-be  a  waiver  of 
his  ezomptioii,  and  an  assent  to  the  jurisdiotioa. 

AppHfeatBDn  for  Isjjanctioii,  Baker  Superior  Court.  /Bef^ 
itiigb  WAiBUffil  Cbmitei^  I>e«9Milber>  1849. 
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■■  '  '■■■   '  ■         ■         .  ■        •Jl^t^.m—     ■  ■  .  . 

The  deciuoD*  coniplained  of  in  tliis  case,  is  the  refusal  of  the 
Court  to  grant  an  injunction'.*  The  bill  was  filed  by  Bennea  Ad- 
ams, alleging,  that  in  1839,  complainant  and  one  John  T^  La- 
mar entered  into  an  agi'eement  and  partnership,  to  purchase  and 
gniiitfeomo  of  the^ots  of  land  in  Baker,  Early  atid  Decatur 
oouDtips,  which  had  reverted  to  the  State.  It  .was  agreed  that 
Adams  sliould  examine  the  lots,  and  report  to  Lamar  such  as  were 
▼aluable,  at  his  owri  expefise;  and  Lamar  was  to  pay  Uie  gi^nt 
fees  into  the  treasury,  and  take  out  the  grants  in  his  own  name ; 
Adams,  for  his  trouble,  having  an  interest  of  one-third  in  the 
lots  tlius  granted,  or  one-third  of  the  actual  value  of  the  land,  as 
be  might  chooie.  The  bill  charged  that,  at  great  expense.  Ad- 
aims  proceeded  to  examine  the  lands,  and  repoited  to  said  John 
T.  Lamar,  sibont  ctghft/  lot8  of  great  value;  that  said  John  Tj be- 
ing unable  to  pay  the  grant  fees,  Gaza  way  B.  Lamar  stepped  into 
Bis  place,  and  advanced  the  money — taking  out  the  gnmts  in  his 
own  name,  and  agreeing  to  account  to  Adams,  ou  the  same  terms 
as  provi<led'in  the  original  agi'eement  witfasTohn  T.  Lamar.  The 
bin  faithcr  alleged,  that  Jolin  T.  Lamhr  was.ddad,^and  Gttzaway 
B,  Lamar  resided  without  the  State  of  Georgia;  that  said  G^za-' 
way  had  advertised  all  of  these  lands  for  sale,  at  public  outcry;  at 
Milledgeville,  on  the  first  of  December,  1849  ;  that  the  complain- 
ant elected  to  take  the  one-third  interest  In  the  lands*  and  that  the 
«ale  by  Lamar  wonld  greatly  injure  the  complainant;  that  the 
complainant  desired  to  have  the  land  adnieasQred,  and  onc-third 
part  assigited  to  him,  and  tha^Lamar  be  compelled^ after  such  as- 
si^mcnt,  to  convey  tlie  same  to  him.  The  prayer  of  the  bill 
was  for  a  partition  of  the  lands,  and  an  injiinctioD  restraining 
Lamar  frona  selling  the  same. 

The  Court  granted  an  order,  appointing' a  dayibr'i^io  hearing 
of  the-  application;  and,  in  the  niean while,  ordered  a  copy  to  be 
seiVed  otl  the  agent  oi  Lamalr  in  Georgia,  and  publication  of  the 
l^ppli^ation  iii  a  public  gazette. 

On  the  hearing  of  the  application,  Lamar  appeared,  by  bis-ao- 
iieitor,  and  showed  ^eause  why  the  injunction  shAild  not  be  grantr 
ed;  among  other  grounds,  because  tiie  Court  -in  Baker  Goahty 
tad  no  jurisdiction  'over  the  deleiidaht,  Who,'  by  tbe'bill,  was 
shown  to  reside  out  of  fhe  State. 
,  The  Court,  sqstained  this  oh^eoHoif  aad  refused  tp  graift  the 
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R.  F.  Ltobp»  for  plaiiuiir  in  error,  ci 

*  ■  •  " 

£?-  A^:  H486.  487,  489,  646,  658.     1  Atk^nk,  544.    1  Fet.  803i 
2Faig€'9  R.  402.     5  Ga.  i2<^r341. 

# 

£.  H.  PtlTT  and  Chappbll,  for  dcfoadunt  in  error,  cited** 

;^  Starts  Equity  JurUprudence,  §(743,  1291*  1  Kent,  343. 
3 .  Story,  em  Cmtft.  $(1631,  1684  to  168G,  '89,  '9,  JL293.  PenM  vt. 
Lard  BahinufTw,  I  Fm.  ^Ir.  447.  j&^iW  o/*  KildoM  w.  EusHce,  1 
Fe/nom,  43L  Totkr  vs.  Carteret,  2  Vemomy  494.  ilf<iMi>  rj; 
fFa//#,  2  CMii.  iZ^.  332«  Cransiom  ttf .  Joknttm,  3  I  ct .  Jh  /^i^^ 
jMi^^,  282^  Jacil^«(Mi-vf .  .feirie,  10  For.  'fia/i  /'a^^t  164.  Mead  tv. 
iUjocnV,  2  Par^^,  404.  MitckeU  v«.  j^vsgA^  /<&.  614.  Siepben  vm. 
F&wleri  $  Pa^,  280.  Bi*9ell  ve,  Brigge,  9,  Mau.  Rep.  468. 
Piuelimg  9».Ex*rs  o/T  Bird,  13  Jaknsom,  top  page,  207.  6  IFm^. 
452.  5  G^a.  /Z<3f».  519.  .  ilf«y#  4*  iSAt«m  r#.  Ta^fer,  7  Ga.  i2^ 
242.  T     . 

By  t^  CSmmt/.— NiSBET,  J.  delivering  the  opinion. 

"  *  ■  '  •    ' 

IrVbether  the  Coiict  belaw  erred  in  diaeolving  tbi»  injunction* 
depends  upon  the  character  of  the  case  made  in  the' bill.  To  de>^ 
terraine 'il8  character.  We  are  to  look  to  the  biU  itsolf — to  itd  alle- 
gationa  and  ita  prayer.  It  appears,  then,  from  the  statemontt  in 
the  hiU,  that  an  agreement  vM  entered  into,  betwpen  the  com- 
plainant and  one  John  T.  Lamar,  then  of  the  County  of  Bibb, 
and  newdeeeaaed*  for  the  granting  of  laoda  whichr  by  Act  of  the 
Lflgpalatnre,.  were, declared  forfeited,  and  which  wore  authorized 
to-be  granted  te- any. person  who  might  come  forwardf  after  a  time 
Hmited,  and  pay.  into  the  State  treaaary  the  grant  fees.  By  that 
agreement  it  waa  attpulated,  that  the  complainant  should,  at  his 
own  expeqae,  explore  the  country,  examine  the  lands,  and  report 
let  John  T«  Lamar,  sach  iocs  as  be  might  believe  valuable  and  de- 
•irmble  to  be  granted,  for  speculation.  It  was  &rther  stipulated, 
tliat  John  T.  Lamar  should;  on  his  pait,  grant  the  lands  and  pity 
the  oficflf  foed ;.  end  fiutfaeri  that  in  consideration  of  the  services 
•o.to  be  neaiefedby  tie  eomplaaieiiW  Hke  fattiee  itipvlttedi  thai 
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ht  should  have  one-tftird  interest  in  all-  the  lands  granted,  or  one- 
fliird  the  actual  value  of  thetn.  The  hiTl  proceeds  to  charj^e,  thtCt 
the  complainant  entered  upon  and  discharged  the  duties  which 
were  devolved  upon  him  by  the  agp'eenietit,  and  did*!  in  fact,  ex- 
■tnitae  and  report  to  Jt>hn  T.  Lamar,  a"  tast- numbed  of  lots  of 
landt  lying  in  (he  County  of  Bakefr  and  other* 'Counties,  all  of 
which  are  set  forth  ;  and  that  John  T,  Lamar,  not  being  in  funds, 
of  from  «ome  other  cause-,  did  not,  himself,  grant  the  lands,  but 
instead,  communicated  the  information  which  had  been  furnished 
UuD  by  the  complailiant  in  relation  to  therm— r-their  lAimbers,  qual- 
ity, k>eation,"&c.-^-to'  the  defendant,- Gazaway  B.  Lamar,  wh6 
was,  at  the  time,  a  citizen  of  Georgia,  but  who,  the 'bill  admit^ 
was,  at  the  thno  of  suing  it  out,  and  still  isr  a  citizen  rf  tJ^e  State 
df*  New  York;  afid,  at*  the  same  time,  communicated  to  him  the 
^terms-of  the  agreement  between  himself  (John  T.  Lamar)  'and 
the  complainant.  The-  bill  farther  slates^  that  the  -defendairfy 
Gazaway  B.  Lamar-,  was  Induced  by  the  said  John  T.  Lanwr,  to 
^'vtep  into  the  place  of  him,  the  said  John  T.  in  said  operation  ; 
advance  and  pay  into  the  treasury  the  grant  ibels  for  the  lands 
which  he  might,  from  time  to  time,  and  altogether,  gtatit,  in  pur- 
suance and  in  consequence  of  the  information  afforded  by  youf 
ofator,  in  consldeFation  aforesaid ;  take  the  grants  directly  to -him'* 
'self,  instead  of  to  the  said  John  T.  for  whose  benefit,  really,  the 
wAA  investment  wAs^made  by  fte  said  Gazaway  B.;  -give  to'  your 
etator  a. one-third  interest  in  such  lands  aa  he  should  ^grant  on  the 
information  aforesaid,  or  pay  to  your  orator  the  one-third  of  jhe 
ectual  value  of  said  lands/'  After  thi^  recital,  the  bill  charges, 
**-M\\tsi  which  your  orator  belie viss-  and  charged'  thatr'the  'said 
Gazaway  B,  agreed  to  do." 

The  complainant  avers,  that  he  did  grant  the  landa  muiMd  in- 
Ae  bill,  ffnd  take  the  titles  in  liis  own  n^me.  Ir  (the  bill)  farther 
aetb  forth,  that  Gazaway  B.  Lamar,  through  Mr.  Bdwkrds,  his 
agent,  had  advertised  the  lands  for  sale  at  Milledgeville.  It  cfaar^ 
ges-,  that  sitch  sale' would  be  greatly  prejudicial  to  the  interest  of 
tl)e  cotnplainant,  in  the  lands,  a|id  eleeti  tbe  one-thiFd-  interest  in 
them,  under  the  contract,  instead  of 'one-third  the. -actual  value: 
It  also  chai'ges,  that  the  complainanr^  •'  desires  to  hwe  the  said 
laftdi  admensured,  laid  ofi^  and  valued  by 'fit  And  proper  persons 
for  that  purpose,  and  bis  oaMhird  part  tlieveof  set  apaii;  Isid'eiir 
luA  HligttMtoiitt  by  miieli  permui  eb  tlialhemt.  ^*^  ^  P*^ 
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■fent.'efijpytDeot  tjiereof,  etmd  thai  tht  Miid  Gaztncay  B,  may  he 
Compelled^  by  a  decree  qf  tkis  Co^rl,  after  tuck  aetignTnent  and  ad' 
measnrtmfni^  ip  camvey  to  your  orator  such  part  and  parcels  as  may 
heaseigned  io  him,  that  he  may  have  the  legal  cb  well  as  equitable 
title  to  saidhiTiJA— the  present  enjuyment,  ta  well  as  the  hope  and 
eiLpectancy  thereof.*'  It  fiuthcr  eharges,  that  .Gazaway  H.  La- 
matt  having  availed  himAclf  of  the  information  furnished  by  the 
ooraplainant,  and  all  the  benefits  of  the  contract  between  him  and 
John  T.  Lamar,  is,  in  equity,  bound  to  Atlfil  the  obligation  as- 
sumed therein  by  Oio  said  John  T.;  tliat  is^  to  let  him,  complain- 
ant, have  the  ope-third  interest'  in  the  lands,  and  that  he  helds  the 
one^ird  interest  in  the  lands  in  trust  fi>r*  the  oon^lainant.  -  The 
prayer  is,  first,  fur  an  injufictioo  against  the  sale ;  second,  that  tho 
Courts*  have  assigned -to  the  complainant  the  one-third*  part  of 
die  said  lands,  is  such  way  as  shall  seem  fit ;"  and,  third,  for  gen- 
eral relief^     -.  ■ 

Such  is  .the  bill— the  primary  object  of  which  is  the  injune- 
tioB  wbiph  issued,and  was  dissolvedrUpon  notice  and  motion»  at 
Chambers.  The  order  dissolving  tho  injunction  is  the  judgment 
exeepted  to.  It  is  aoug^t  to  be  sustained,  before  this  Courtr  upon 
the  ground  ^at  the  Court  below,  in  the  case  made  by  the  bill,  had 
no  jurisdiction  over  the  defendant,  Oazaway  B.  Lamar,  a  citizen 
of  New  York,  Whether  it  had  jurisdiction  for  the  purpose  of  the 
injunction^  must  depend  uppn  the  question,  whether  it  had  jurist 
diction,  for  the  purpose  of  the  uhimfLte  relief  sought  by  the  bill ; 
for.it  is  manifest,  that  if  the  Court  could  not  grant  tho  decree 
which  19  asked  by  the  bill,  for  the  want  of  jurisdiction,  it  ceuld 
not  enjoin  the  sale  of  the  lands.  So,  the  question  now  is,  wheth- 
er, in  this  case,  according' to  the  allegations  in  the  -bill,  the  com* 
plainant  could,  upon  the  hearing,  have  the  relief  ho  asks  against 
€Sazaway  B.  Lamar,  who.  was,  at  the  time  of  suing  out  the  pro- 
eess,  and  who  now  is,  a  citizen  of  New  York  t  Again,  there  re- 
curs the  inquiry!  whit  is  the  character  of  tho  complainant's  bill  ? 
Xhere  are  two  aspects  presented  by  the  bill.  It  is  either  a  bill  ta 
enforce  the  agreement,  and  .ta  decree  the  execution  of  titles  to 
one-third  of  this  landr  or  it  is  a  bill  f^  partition.  In  cither  eveat, 
our  judgment  is,  that  the  Court  had  not  jurisdiction. 

The  pkvyer  alone  -cannot  ehai:a^^ri8e  a  biU;  for  that  derives 
ft9  ettMicMr  frpin  th^^legaiioQS  in  the  bill.  It  must  be  eonsia^ 
MittHth (tife  tiM, fM*it  {inngfttDtjr*  •  tt tohf  Aitl  ihM bt  tti«  (Mb 
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made,  or  it  may  exceed  it.     In  the  latter  event,  its  excess  amounta 
•to  nothing.     1  apprehend,  tha(  if-  the  specific  prayer  falls  short 
of  the  relief  which  the  charges  in  the  bill  demand,  under  the 
prayer  for  general  relief,  the  Court  coald  grant  relief  co-ex(«ii* 
sire  with  such  charges.     Nowj  here  the  specific  pn^yer.ia  &r  an 
assignment  of  one-third  of  the  liainds  in  question,  to  the  complaia- 
ant.     Judging  the  bill  by  this  prayer,  it  would  seem  to  be  a  bill 
for  a  partition  and -assignment;  but  the  general  prayer  ^vers  all 
the  relief  which  the  allegations  in  the  bill  would  permit — so  that 
we  .are  not  to  characterise  the  bill  by  the  special  prayer  alone. 
So  far  as  the  prayers-  are  indicia  of  what  the  case  is  made  in  the 
billt  we  must  consider  them  together ;  and  th^  special  and  gene-, 
ral  prayer,  -taken  together,  are  co-extensive  with  the  aUegatiooa 
in  the  bilL     Upon  tbem  yre  are,  therefbrer  thrown,  to  ascertain 
what  it  is  that  the  complainant  wants— what  kind .  of  ease  he 
makes.     He  sets  forth  an  agreement,  entered  into  by  the  defend? 
^ -J;^.«Dty .  )>y  virtue  ef  which  he,  the  defendant,  atipulated  to  J<}hn  T. 
'  Lamar,  to  give  to  the  complainant,  one-thir4  interest  iu  the  lands 
whicb  were  granted  by  him,  or  one-third  their,  actual  value;     He 
eitcU  to  take  the  one-third  interest,  assuming  that  the  alternative 
is  for  his  benefit.     The  agreement,  thon^  set  up  in  the  bill  is,  that 
in  consideration^  6f  tjie  Meroiou^endertd^  and  ike  imformatiem  rekdive 
to  the  lands^  afordcd  by  him,  Gazawojf'^.  Lamar  underfook  to 
give  complainant  the  Oue-^ihird  tntereU  m  ihem.  •  This  i^the, grava- 
men of  his  bill — this  the  foundation  of  his  action^    Without  this» 
he  obviously  would  have  no  case  in  Court,  of  any  kind;  and  it 
seems  to  me,  that  the  averments,  whieh  follow,  taken  in  connec- 
tion with  this  agreement,  establish  the.  character  .of  this  action* 
^d  demonstrate  it  to  be,  a  bill  filed  to  procure  a  decree  against' 
die  defendant,  that  he  ^ecute  titles  to  the.one-third  of  the;  lands, 
in  pursuance  .of  this  agreement.     Parenthetically,  J  remark,  that, 
other  igid  very  grave  questions  might  arise  on  t)Bs  bUl«  if  it,  were 
retained  until  the  hearing.     I  discuss  only  the  one  ^made  in  this 
record,  to  wit :  the  question  of  junsdietiou.     l^he  oomplainaoi 
does  not  claim  to  have  even  an  equitable  title  to  Uiis  one'tbird,  ex- 
cept by  implication.     He  distinctly  admits  that  thel^al  title  is  xjx 
the  dofcndauL     The  interest,  which  he  dain^s,  is  wH  a  title  in 
equity  which  he  haftboughttor  which  has  paased-t^bim  by.con- 
traet*  txr.whteh  has  othah^nse  devolved  upon  him*    Hiabill  ahows. 
M  Meh.lil|N-«6:wi9J%«^^  fMt^M  diMfr 
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JmkIs.  The  oentrftct  wbtch  k  exhibits  i«,  as  to  the  defendant,  Sm 
esBiCKlery  coettsct/for  a  breech  of  which  an  ectioo  would  lie  st 
Law,  or  for  the  specific  performance  of  which  a  decree  might  bo 
had  ID  Eqpitj,  The.lscter  expeiimetit,  it  Be9m$  to  as,  ho  has 
-aaade;  .  Aside  from  other  coBdidcfrations,  we  infer  this  from  the 
legal  eflbct  ef  the  agreement  which  he  has  set  i|p  in  his  bilL  IT 
he^  by  his  oWn  showing,  is  not  seised,  either  in  Law^^or  in  Equity, 
^  fhe  ene*third  ef  these  lands,  be  cannot  come  into  Equity  for  a 
partittMi ;  andi  because  he  caoeot,  it  is  a  fhir  ieierence  that  he 
dees  not  come  here-  for  that  purpose,  the  moat  significant  and 
characterising  aTehnent  an  this  bilTis  that  which  charges  a  right, 
expressed  in  the  form  of  a^sire^  to  have  the  landi  admeasured, 
laid  off  and  valued,  and  his  one-third  act  apait»  laid  oflT,  and  as- 
signed to  liim»  msidtkatjke  iefindant  he  compefkdi  ty  a  dteret^  (9 
coAScy  io  kim  ike  part  so  assigned.  Whatever  elae  is  demanded, 
this  is  a  distinct  defaiafld/or  a  decree  for  a  conveyance^— Tor  the 
enforcement  of  the  agreemeot-«4br  :the  execution  of  titles.  This 
demand  is  conaiatent  with  the  agreement,  and  the  prayers  of  the 
bill  are  in  harmony  with  it  i^  foe  whilst,  under  the  special  prayer, 
an  assignment^  it  is  true,  is  asked»  yet,  under  the  general  prayer, 
ihe  ei^ecotion  of  titles  might  be  decreed.  Again,  it  id  charged, 
.that  the  defendant  is  boundv  in  equity,  to  folfil  the  obligation  as- 
sumed in  tteagreem^t  by  John  T.  Lamar,  andto^'se  him  (con- 
vey to  himj  Ihe  one-third  of  the  lands.  He  assorts  a  right  by 
charging  an  obligpoion.  ■  The  right  is  to  have  the  sgreement 
carried  into  effect  according  to  its  stipulationa.  Whilst,  there- 
fore, it  must  be  admitted,  that  this  bill  has  a  double  aspect,  yet  the 
fairest  construction,  I  thinks  mast  needs  make  it  a  bill  to  compel 
Gjsaaway  B«  Lamar  to  comply  with  the  contract,  by  executing  to 
the  compkunant  a  title  to  the  one-third  of  these  lands.  If  it  is^it 
is  a  bill  aaking  a  ^^creOf  in  jsersonam,  itgdin^t  the  defendant,  who 
ia  a  dtiaen  of  another  State.  Has  a  Court  of  Chancery  in  Geor^ 
gia,  fiM'sach  a  purpose^  jurisdiction  ovef  a  citizen  of  New  York  t 
Segrood  all  qoeation  it  has  not.  The  question,  w&ether  a  citizen 
of  a  fora^n  State,  could  be  made  a  party  to  a  cause  in  the  Courts 
of  Qeorgia,  without  his  consent,  bo  as  to  bind  him  by  a  judg- 
ment, in  jpersotuunf  was  made  before  thb  Court,  in  the  case  of 
Dfdfing  eijoL  e/.  Thi^  ^smk  of  CkarleHon,  That  cause  was  ar- 
gued Iqr  the  most  eminent  gentlemM  of  the  profeasion'in  the  two 
Scaiai  of  SwA  CaroUita  and  Oeergm,  aad  received  the  mmtt  se- 
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rious  consideration  which  wp  could  bestow  upon  it.  With  th6 
principles  settled  in  it,  wo  are  well  satisfied,  and  I  am,  therefore, 
Teli^ved  from  a  fuH  dTscossion,  In  this  case,  of  the  interesting 
question  of  jurisdiction.  Assuming,  now,  that  the  oliject  of  thift 
bill  is  to  procure  a  decree,  m'jwrjonam,  against  the  defendant,  A 
-^Sitizen  of  New  York,  the  single  point  is,  have  the  Courts  of  GJeor- 
gia  jurisdiction  t  This  case  falls  \vithin  no  exception  to' the  rules 
juid'down  in  JO^arinff  vs.  The  Bank  of  Ghdtiesfon,  The  qneatidh 
tliero,  was  the  question  here.  I  shall,  thGl^fore,fl|jato  srniply  tho 
principles  settled  in  that  case,  and  leave  this  brandi  of  this  catlse. 
It  was  settled  in  Dearing  vs,  T/te  Bank  of  Charlesioh — 
*  1.'  That  there  is  no  Statute  Law  of  Georgia,  which  autbotizei 
citizens  of  a  foreigii  State  to  be  made  parties  to  pribceedihgs  in 
our  Courts,  without  their  consent,  an'd  to  conclude  them  by  a 
judgment,  in  personam,  - 

2.  That  the  Act  of  5  George  11,  is,  -in  ita  spirit,  of  force  in 
Georgia  ;  but  that  it  applies  to  citizeins  of  the  State  who  abscond, 
or  depart  from  the  State'  to  avoid  service  of  process,  or  to  citi- 
zens of  a  foreign  State,  who,  having  been  in  the  State,  depart 
therefrom  for  the  purpose  of  avoiding  service  of  process. 

3.  That  the  property  of  a  citizen  of  a  foreign  State  is  subject 
to  the  jurisdiction  of  our  Couifts,  if  mthin  the  limits  of  the  State, 
and  may  be  applied,  both  at  Caw  and  In  Equity,  to  the  payments 
of  his  debts. 

[1.]  .4.  That  the  jurisdiction  of  the  Superior  Courts  of  Creor- 
gia,  is  co-extenste  with  its  sovereignty,  and  tfaatHs  limited  otHj 
by  its  territory,  and  it  therefore-  attaches  upon  all  the  property^ 
personaT  and  real,  cind  tlie  persons  within  the  limits  of  the  State ;. 
yet  it  is  to  be  exercised  so  as  to  cosclude  haae  by  jxidgments  ex- 
cept those  who  are  parties;  '  .    ' 

[2. J  5.  Thaf  the  Courts  of  this  State  bave^no  extra-territorid 
jurisdiction,  and  cannot  make  the  citizens' 'of  foreign  States  ame- 
iiaUe  to  their  process,  or  conclude  them  by  a  judgnaent,  inptrso^ 
nam,  without  their  consent ;  and  a  judgitient,  in  personamy  against 
a  citixeir  of  a  fbi^gn  Btate,  in  a  cause  wherein  he  did  not  ap» 
pear,  although*  notice  was  served  upon  hirb  by  pnblication,  nnder 
the  2d!Equity  Rule,  is  a  nullity. 

[3;]  6.  That  a  citizen  of  a  fbteign  State 'tnay  waive  his  exerz^ 
don  fmtik  the  jttriBdictlon  of  tmr  Cbnrls,  and  comd  in  and  defend^ 
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and  ia  that  OTent  lie  wduIcI  be  concluded  by  the  judgment  of  uur 

Courts. 

[4.]  Suppose,  however,  that  tliia  bill  be  viewed  in  the  light  of  a 
proceeding  in. Equity  to  partition  lands-^and  it  is  so  claimed  to 
be  l>y  the  complainant*— still  it  isipluioxioas  to  the  excopticnir  that 
in  the  case  made  by  the  bi]l«  the  Court  has  no  jurisdiction.  In 
this  State,  by  the  Act  of  1767,  the  mode  of  partitioning  lands, 
held  in  coparcenarj^  joint  tenancy  aud  tenancy  in  common,'  is 
prescribed.  It  is  hy  .petition  to  4he  Superior  Court,  and  exhibit 
d&n  of  title.  The  Court  is  required  to  examtHe  the  peiitioner**  ii- 
tUt  and  thereupon  to  issue  a.  writ  of  partition.  There  must  bo  a 
legal  title  in  the  applicant — he  must  sltow  a  seizin  in  coparcenary, 
Joint  tenancy  or  tenancy  in  common.  The  partition,  when  made, 
becomes  the  judgment  of  the  Couit,  and,  therefore,  without 
more,  the  partitioned'  propeity  vosts;  and  so  it  is  by  tlio  Com- 
mon Law  writ  of  partition.  These  operate  by  judgment  of  tlio 
Court.  Notufithstandlng  this  statutory  remedy  for  partitioning, 
Equity  has  jurisdiction  over  this  subject  matter  al»o.  <<  It  is 
(says  Mr.  Story)  upon  some  or  all  of  these  grounds — the  necessity 
of  a  discovery  of  titles— the  iutidequacy  of  a  jemedy  at  Law — the 
difficulty  of  making  the  appropriate  and  indispensable  compcn- 
S4;(ory  adjnstments^he  peculiar  remedial  proce^ises  of  Couits  of 
^uity,  and  tbetr  ability  \o  cloar  away  all  intermediate  obstruc- 
tions against  complete  justice-r-that  these  Courts  have  ajssumed 
a  general  concurrent  jurisdiction  with  Courts  of  Law,  in  all  catses 
of  partition.**     Story\i  Eq,  ^058.  >^. 

It  is  not  my  pui*po8c  to  enter  -into  a  minute  survey  of  the 
grounds  of  this  jurisdiction.  It  is  admitted  that  Equity  has  ju- 
risdiction, over  the  partition  of  lands ;  and  it  is  well  settled  that 
Equity  will  decree  a  partition  on  an  equitable  title.  Ztord  Hard- 
iciek.in  CartioriglU  vs.  P^iUeney,  2'Atk\  380.  Story's  Eq,  §653. 
Coxe  vs,  Steain,  4  John,  Ch,  R.  276. 

.  But  in  no  case  will  a  Court  of  Equity  decree  a  partition,  un- 
less there  is  a  title  in  the  applicant,  either  legal  or  equitable. 
Now  if,  in  this  caitQ,  there  was  no  controversy  about  the  jurisdic- 
tion— if  Gazaway  B.  Lamar  was  rightly  before  the  Court— it  is 
extremely  doubtful  whether  a  Chancellor  could,  upon  the  title 
set  up,  (an  interest  tnAr^y  in  an  executory  contracti)  proceed  to 
decree  a  partition— decree  that  he  could  not,  witt^ou^  first  ascer- 
taining, J>y  aprelo^ixiwy  isBUfi  and  deci^eif'tliye  comphupant's  title. 
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I  amttrongiy  inclined  to  the  opinion,  timt  it  woaUl  be  liis  doty  fa 
remit  the  cooiplaiaanc  to  his  proceeding  to  enl)>rcc  tho  cootraet 
Mid  get  a  titlei  before  he-  codkl  entertain  fhe  bill  for  peitition. 
Snilnr,  unless  dther  caitflcs  should  make  it  fiecessary,  he  w«>ald 
Act  l06  cempelled  to  go  into  B«|aity  fi>r  partition— ^^le  could  pro-' 
ceod  tinder  the  Statute  at  Law<  It  does  seem  to  me,  that  wheo 
the  coraplainani  in  ^is  case  admits,  thai  the  legal  title  to  all  tbeae. 
lands  is  in  the  delendant,  and  shows  iio''|i^tion  in  Equity  xnt 
at  Law  t6  the  (AiSbndant,  as  ooparoener,  jdflrt  tenant,  or  tenant  io 
comtpen,  but  ciily  shows  a  contract,  to  convey,  on  the  part  of  th^ 
defendant,  be  has  effectually  closed  the  doo^  of  Chancery  againsi 
himself. 

' '  But  with  a  view  to  the  question  of  juriadiction,  I  inquire,  what 
k  the  modus  operandi  upon  a  bill  in  Chancery,  when  that  Court 
decrees  a  piitition  4>f  lands  1  **  In  cases  of  partiticMi  of  estates, 
if  the  titlca  of  the  paVtiea  are  in  any  degree  compUeatedi  the  ^$* 
ficiiUies  which  ha5Ee  occurred  'in  proceedings  at  Common  Law, 
have  led  to  applicatlona  to  Courts  of  Equity- for  partitions,  which 
are  efl^cted,  by  first  ascertaining  the  rights  of  the  sereral  per« 
sons  interested,  and  then  issuing  the  commission  Te({oired,  and 
upon  the  return  of  the  eommissionerB^'  and  oonfirmation  of-  that 
return  by  the  Court,  the  partition  ia  finally  completed  by  mutaal 
ibonveyances  of  the  allotments  made  to  nie  aereral  partes.*'  Loni 
Rede»ddlc  MUford^s  Pleadings  ta  Sj.  hjf  Jeremy ^  ISO.  Ij&rd 
Sldon,  in  Agar  9«.  JPairfax,  17  Fcicy,  531.  To  a  partition,  then, 
in  Equity,  accordUng  to  hord  JUdesdaie,  three  things  are  neces- 
aary — 

1.,  That  the  rights  of  the  parties  be  ascertained ; 
.  2.  Thftt  the  return  of  the  commissioners. be  confirmed;  and' 

3.  That  the  parties  mutually  c(>nvey  to  each  other. 

The  fimt  and  second  are  material  here  to  notice.  It  is  first 
necessary,  that  tho  rights  of  the  parries  be  ascertained^ '  That  is^ 
that  the  complainant  show  his  title,  and  the  defendants,  exhibit 
theirs.  This  is  the  first  issue  made,  and  it  ia  upon  this  issHe  that 
the  firsf  aBc[  preliminary  decree. is  founded— -a  decree  whtck'ad^ 
judges  tk€  rights  of  the  parties.  This  is  a  decree  m  personamr^t 
dbeanot  act  upon  the  property— ^t  is  not  a  partition.  It  acts  upon 
Ihe  partxesr-^it  hdjadgpe^^aecertatns  (in  the  language  of  L'ord  Re- 
jbwfale).thy  rights  in  the  property.     It  is  After,  and  in  oom^ 

^neacc.af  ^  far— » *tf  ifcis  eciBrtahwiirtyby;  MJii^milim 
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of  tbe  eoiiiniiMionen,  and  its  eoofirmatioa  by  the'  Court,  ia,  in 
fact,  the  pirtkion..  When  this  is  done,  a  final  decree  is  neces- 
sary, and  that  is,  that  the  partiSss  execute  conveyances.  That  also, 
is  m  decree  fit  per^omam^--^  decree  which  can  be  enforced  only  by 
those  punitory  powers  mrith  which  fShahcery  is  armed,  to  compel 
obedience  to  it^  orders.  It  is  sufficient  for  my  purpose,  if  I  have 
afaown*  and  I  submit  that  it  is- shown,  that  £quity  could*  not  par- 
ti tiqn  the  l»ids  in  tUfc'Case,  without  rendering^  ^  decree  m  per* 
mmam  agaioal  the  d«l%fdant.  For  this  purpoaei^  before  shown, 
the  Ceurts  of' Georgia  hare  no  jurisdiction  over  him.  Suppose, 
then,  that  die  Court,  proceeds  upon  this  bfll.  It  would  be  neces- 
sary 16  ascertain  the  complainant's  rights  as  against  the  defendant, 
under  the  contract  set  up  under  the  bill,  and  decree  accordingly, 
aod  decree  farther,  that  dofondant  ccmvoy  to  him.  He  is  not  be- 
lore  the  Court^-«-it  has  nO  process  to  bring'  htm  there— its  pro- 
cesses ma  aot  into  New  York.  These  decrees'  would  be  reo- 
ddred,  in  the  expressive  language  of  the  books,  hekmd  hit  hach'-^ 
in  viokuioH  ^  the  comity  of  States-— of  the  sovereign  rights  of 
New  Yorkr-«-ead  would  be  but  a  sounding  brass  and  a  tinkling 
eymbal.  The  decree  which  ascertains  the  right  bf  the  com- 
plainant to  a  partition,  must  necessarily  precede  tbe  appointment 
of  commissioners.  No  Coort  wodld,  upon  the  averments  in  the 
bill,  without  proof,  awavt  a  partition ;  and  whenever  it  makes  an 
issue  on  those  averments,  ft  is  a  personal  issue ;  and  whenever  it 
decrees  upon  that  issue,  it  is  a  judgment  in  perwnam.  I  do  not 
.  deny  the  jurisdicrtion  of  a  Court  of  Chancery  over  the  lands 
within  the  limits  of  the  State^  for  the  purpose  of  partition,  owned 
by  a  non-resideiSt«  and  others  who  reside  within  the  State.  As,  if 
lands  are  held  in  pareenary,  joint  tenancy,  or  tenancy  in  com- 
mon, by  A,  B,  and  C,  and  C  resides  out  of  the  State.  In  such 
case,  if,  on  any  account,  it  became  necessary  to  go  into  Equity, 
that  C<wirt  would  no  doubt  partition,  as  between  the  parties 
vrithin  the  jurisdiction^  and  its  judgment  would  conclude  them; 
but  it  would  not  bind  C,  who  is  not  before  the  Court.  Sior^t 
Bq.  i  65«:  17  re«€y,*544.  Dearing  w.  The  Bank  of  Charlu^ 
hm.  6  Geo.  B.  497.  In  such  a  c;^,  if  the  petitioner's  title  was 
.  dear,  a  Court  qf  Law  would  proceed  to  partition,  and  let  him 
into  possession,  leatin^  the  non-resident  to  assert  his  ri<g;hts^— - 
Nay,  aoore ;  I  thii^  it  is  clear,  that,  if  two  are  joint  tenants,  or 
pmrtaaax,  er  tctti^ia  hi  eMunmi,  of  liada  withfaii  tte  Stat^  Mid 
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one  is  a  non-irc^sidcDt,  i^ou  oxhibitjion  of  his  title,  and  that  being 
deaTf  d  Court  qf  Lnw  would  partitioD«  at  the  instance  of  the 
residefit  citizen.  But  when  the  right  to  a  partition,  as  against  a. 
non-resident,  depends  upon  an  cquitaBle  title,  to  be  ascertained 
hj-n  decreet  and  there  are  no  parties  but  the  claimant  and  the 
non-rdsident*  (which  is  this  case,)  I  am  well  assured  that  Chan-r 
ce^y  would  decline  the  jurisdiction.  It  would  advise  the  comr 
plainant  to  resort  to  the  tiibunals- holding  jurisdiction  of  the  per- 
Bop  of  the  foreign  citizen,  and  having  thera  established  his  title, 
and  procured  his  deed,  return,  and  a^k  and  receive  a  partition. 
That  the  Courts  of  New  York,'  and  the  Circuit  sQourt  of  the 
United  States,  are  open  to  this  complainant,  to  enforce  this.cou' 
(ract  against  iSasiatoaj/  B.  Lamar,  there  can  be  no  doubts  He  is 
not,  therefore,  remediless.  If.  his  claim,  as  set  forth  in  this  bilU 
be  sustainable,  be  can  there  enforce  a  title  to  his  one-thrrd  interest 
in  these  lands,  and  ha\'ing  done  so,  be  can  enforce  a  partition  here* 
Peun.  rt.  Lfird  JBaltimore,  1  Vesejf,  jSa.446.  .  Earl  qfJ^Hdarevs^ 
EuUace,  1  VernoM,  il9.  Toller  ts.  Carirrlct,  3  Vernonf  ip^.  M^t: 
tie  M.  WatUt  6  Crouch,  148  to  170.  Cratuton  v^^JoJiMom^  3  Ye- 
Mjf,  Jr.  182.  Jackson  V9,  P^trie,  10  Vesey,l6i,,  Mead.fi^M^ 
rilp  i  PaigCy  404.  Mitchell  vs.  Burch,  lb,  G14.  3  Story's.  Com, 
SM  tJke  CotutitsUioR,  iilGZU  1684  to  1666..  ^or^'s  B^ity.  §§743^ 
'4,  899,  1893. 

{5.J  The  defendant,  upon  the  motion  to  dissolve  th^^injunction, 
appealed  by  counsel,  and  insisted  upon  its  dissolution  upon  sevo* 
eral  grounds,  but  mainly,  .because  the  Ccfurt  had  no  jurisdiction 
over  him,  being  a  citizen  of  New  York  ; .  apd  It  is  argued  before 
us,  that,  having  appeared,  he  waived  his  escemptioo  thereby  from 
the  jurisdiction  of  the  Court«  and  would  be  bound  by  its  judg« 
xnent.  It  is  the  privilege  of  a  foreign  citizen  to  waive  the  w^nt 
of  jurisdiction  oyer  himf  in  the  Courts  of  Georgia.  He  may 
come  in  and  submit  to  the  jurisdiction  and  plead,  and  would,  in 
that  event,  be  concluded  by  a  judgmet^tx/j^r^oiiam.  Mr.  Story^ 
in-Pitfuet  vs.  Swam,  says,  "  If  the  party  .chooses  Xo  appetar,  and 
take  upon  himself  the  defence  of  the  suit,  that  might  vary  the 
case,  lor  Im  may  submit  tp  Ae.Jopa]  Jurisdiction,  and  waive  his 
personal  iiamunity."  5  MttMrnrH,  43,  *4.  In  Dearing  vs.  The 
Bamk  of  QharlesUmf  we  say; -"It,  has  been  already  intimated, 
that  if  .a  citizen  of  a  foreign  State  should  appear,  and  defend  a 
•iiit^  uA%  ;^ttig«niit,M  jMrMMni  lie  reiiden^  afaiost  J|tn|*  )ie 


TAtBOTTON,  JANUARY  TEftM?  1850;  M 


OgletbjT  r«:  CrihnYwe. 


woiiijd  be  coDcliicled  by  i^.-  He  nmj  watre  his  exomption  from 
the  jtiriadietion»  and  being^liesrd,  could  arer  ndlhtng,  in  any  tii- 
banaJi  agmiiMi  the  judgment.  6  Geo,  A.  519.  But  what  is  it  to 
appearmid  defend  J  He  must  appear  and  plead,  or  answer,  to 
the  merits,  submitting  Voldhtanly  to  the  jurisdiction.  When  be 
does  appear,  upon  what  principle  is  'it  that  he  lyill  be  concluded 
by  the  judgment!  It  is  upon  the  principle  of  consent  that  k 
bMI  hind  him.  He  decU  to  litigate  bis  rtghta  in  that  ferum,  and 
thi^refore  can  aTor'noiliingag^nst  the  judgment -inriricb  it  renders^ 
The  record-in  sach'acaae,  I  apprehend,  should  Rimish  eyideiKN^ 
of  this  consent.  Pleading  to  the  merits,  and  a  judgmcDtoa  tho 
pleaid^g,  would  evince  his^eonsetit  But  if,  on -the  contrary,  the 
record  should  disclose  a. plea  to  the  jurisdiction — distent  to  the 
jiiri8di<;ti0iH->he  could  ater  against  the  judgment;  it  would  liot 
Bind  him.  hi  this  case,  upon  a  motion  to  disseWe,  the  defendant,' 
by  counsel;  resists  the  jurisdiction.  He  solemnly  disclaima  it. 
He  dsserii  his  immunity.  He  claims  the  protection  of  a  foreign 
sovereignty,  against  the  local  jtmsdiction.  He  exclaims,  apon 
the  record,  as  the  Homan  did  under  the  scourgihgs  of  Verres,  **  I 
am  a  Roman  cttisen."  And  all  this  upon  an  interlocutory  mo- 
tion, befbre  the  case  has  reached  its  merits.  Strange  absurdity^ 
that  the  very  act  of  resisting  the  jurisdiction^  should  be  h^d  an 
assent  to  it. 
Let  the  judgment  be  affirmed. 


No.  IK — Gcoaoa  S.  Oglesbt,  plaintiff  in  lerror,  ri.  W.  W>  Gil» 

MORE,  administrator,  &c.  defendant. 

[i.]  Where  the  Circuit  Cooit  miiintiBvprets  die  declfion  of  the  Sttpreaie 
Oeort,  <m  a  fcrmer  hetfrfng,  ^hecaoMMPill  be  reaiaDded,  with  iAstractioiit. 

In  Equity,  in  Lee  Superior  Court.     Before  D'iidge  WAaasN, 
November  Tenn»  1849. 
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Ogleiby  mT  i^^more. 


» « 


,  When  tkyi  cmise  waa  pr^v^usly  before  fUs  CouM;,  (5  Gn,  IU^» 
.B^yiX'ww  renaode^  w4tii>iQ0triu$ionSy  '^  That  the  ^dmiiiUtra^r, 
ie.h^mt  nm,  fiVs .  Yam  i>ill  within'  &  re«sonaUe  liftie*  agunst  both 
the- parties  now  before  the  Courty  in  wh)di  «1l  conoemod  may  Kr 
.  ti^e ;  and  filling  or  reftuiog  eo  to  6&t  it  is  farther  Ordtnd,  tbal 
l^&n^  in  tbe  hands  of  the  receiver  be  pei^  ovw  to  Gredrge  S* 

<^gJeabj."  ;^  / 

•  .  A  nocioQ  betng-^obaeqoently  .nade  in  thiB  Court^below,  to  d{sr 

■iilvethe  ipjunciionf^s  dte.eojniBgin  <rf!t&eaiM|wer»  aad-dia<.il^ 

«Miiey  in  the  faanda  of  the  receiver  be  paid  o^bt  ta  Oglesbyfthe 

firafidnig  Jadge  refused  the  aamet  iipoa  the  grooad  that  Mich  an 

^rdf^  would  beinconi^eni  with'  the  inttmcttons.ef  tht  Sapreipe 

CmffL-  ^  ■      -  ..  .  -^ 

Thb  decision  waa  excepted  to,>^  the.catse  bvpojg^  up- lor 

^he  purpoee  of  obtaining  a  construction  of  this  Geurt'  upon  its 

own  order.  ■ 


-  ' 


H.  HobT,fi>r  plaiotiff  in  error. 

■•  -  .  •     -  - 

E.  R^Bboww,  fibr.  defendant  ^ 

The  following  order  was  entered' in  this  case : 


Georok  S.  OoLESBT,  plaiotiir  in  error,       '  ) 

vt,  •         -  > 

•Wbc  W.  GiLMORE,  administrator,  &c.  defendant  \ 

This  'can^  came  before  the  Court,  upon  a  bill  df  exceptions 
and  transcript  of  the  record*  from.  the-Supimor  Conrt  of  Lee 
County ;  add  after  argument  of  counsel  heard  thei^eon,  it  is  coa- 
ndered  and  a^udged  by  the  Court,  tliat  the  order  of  the  Court 
below  be  reversed,  and -a  re-hearing  iiad,  npom.  tbtf  ground  that 
die  Covrt  erndd,  m  holding  th^  it  waa  controQedr  in  the  premi- 
ses, by  Uie  instru^on^  seiK  down  from  this  Court,  in  &e  casd  of 
OgUihy  «t.  GNlmare'ttmd,  Mers,  decided  at  the  Aijiericus  Term*     .^ 
18iS,i  its  intenlioii.  bemg  ^Mttl-  Qp  the  fund,  in  the  h^nda  of  the     ^ 
racewer,  for  a  reaaonable  M|Hb^  .time,  My  /or  the  purpoaea  of    ^ 
die  lidgation  therein  coDteQi^Bed ;  and  should  the  ttdrainistra* 
iCr,  de  hanii4  lUn,  interplead,  as  he  has  donct,  then  to  |daee  the  dia- 
yptfitioii  of  the  fund,  in  controversy,  entirely  at.  Che  diaeiMoseif 
dw  <aiiwMeliw»  frtrtt^naaelcd  by  tfy^^  Cott 
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^j^KeatoB  vs.  Gre«nwood« 


Na  16/-»BsivJAMiN  O.  Reaton ,  plaintiff  in  error,  V9»  Elizabeth 

M.  M;  GREEnnrooD,  defendant. 

[1.]  Courts  of  Eqitity  have  juriidictiou  to  oompel  tnutees  to  account  for  the 
trost  fonds  in.  their  hands,  especially  when  the  accounts  are  complicated, 
and  from  the  tacts  alleged  in  the  bill,  it  affirmatively  appears,  a  discovtfij 
jrom  the  defendant  is  necessary  to  obtain  a  decree. 

[3. J  The  Statute  of  Limitations  does  not  begin  tD  run  against  ejrprcMM  truttM^ 
created  by  the  act'of  the  parties,  of  by  the  appointment  of  the  law,  so  long 
as  the  trust  continues,  and  is  acknowledged  to  be  a  eontinuingt  tvbtiuiitfl 
inutf  for  th^  reason,  that  the  possession  of  the  trustee  is  the  possession  of 
the  ceshti  ^ite  trust :  btA  when  the  tni«t  is  denied  by  the  trustees  and  he 
clidmsio  hold  the  tmst  fnndsor  the  trust  projierty,  as  his  own,  advertely  to 
his  eestm  gue  trust,  the  latter  having  hundedge  of  that  fact,  the  Statute  will 
begin  to  run  in  favor  of  such  express  trustee  from  the  time  of  such  adtcrse 
claim  or  possession. 

[3.}  The  Statute  of  Limitations  wilTbegih  to  itin  against  tmp/MKf  trusts— us, 
where  a  party  claims  title  to  property  in  his  oten  right,  and  is  sought  to  be 
converted  into  a  trsstee  by  the  decree  of  a  Court  of  Bquity^the  Statute 
will  begin  to  Tun  in  his  fieivor,  from  the.  time  of  his  possession,  in  the  same 
manner  as  it  would  do  in  a  Court  of  Law;^  for  tlic  reason,  that  biK  posses- 
'  sion  never  was  the  possession  of  the  alleged  cestui  que  trust — the  relation  of 
trustee  and  cestui  que  trust  ilerer,  iufact,  exists  between  them,  until  the  de- 
cree of  the  Court  establishing  that  relation. 

In  Equity,  in  Baker  Saperior  Court.     Decision  en  demurrer, 
by  Judge  Warsbn,  Doeetnber  Term,  184^. 

-  Elisabefh  M.  M.  Greenwood  filed  a  bill,  in  Baker  Superior 
Court,,  against  Benjamin  O.  Keaton,  charging  that,  in  1835,  her 
affections  became  estranged  from  her  husband,  by  reason  of  his 
cruel  treatment,  and  being  far  away  from  her  kindred  and  friends, 
with  no  one  to  g^uide  her  in  the  paths  of  virtue,  she  was  ensnar- 
ed by  the  assrdoous  kindnettiand  attentions  of  Benjamin  O.  Kea* 
ton,,  who  at  length  succeeded  in  enlisting  her  affections ;  that  bf;- 
ing  tbne  entangled, she  soon  lost  her  virtue,  honor  and  chastity; 
diat  a  separation  from  her  husband^  followed,  «nd  soon  a  divorce 
was' granted  to  him ;  that  her  hmhJt||ihen  turned  over  to  her,  fbr 
a  permanent  support,  about  SlO,Ap$'  that  having  unlimited  con- 
fidence in  Keaton,  and  being  cut  off  from  all  connection  with  the 
Tirtuous  and  respectable,  and  knowing  Keaton  to  be  a  shrew^ 
&ioiiey«n)akiri|^  ]ium«  she  deliTeved  to  hinir  the  whole  of  hor 
t0L»  tilt  •IS  ^ 
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property,  in  especial  trust  and  confidence}  directing  and  request- 
ing him  to  uoe  the  mone  j,  as  her  agent,  for  her  use  and  benefit,  in 
whatever  way  he  deemed  beet  and  inos^  condaciye  to  her  interest; 
that  he  received  it,  promising  to  account  to  her,  whenever  re- 
quested, for  the  principal  and  whatever  pro,fito  ho  might  make ; 
(bat  Keaton  Immediately  placed  the  fund  into  active  and  profita-* 
ble  operation,  by  sliaving  notes  at-  heavy  discounts,  purchasing 
lands  and  negroes,  -which  he  re-sold  at  large  profits,  and  finally 
investing  in  land  and  negroes,  which  he  worked  to  gr§at  advan- 
tage I  that  by  these  and  like  means,  the  fund  rapidly  increased 
until  it  ampupted  to  the  sum  of  $^0,000 ;  -that  the  particular  num^^ 
bers  of  the  land,  ihe  names  and  number, of  the.  negroes,  die  ob- 
tigors  of  the  notes,  bonds  and  specialties,  and' the  resp€»ctive 
amounts  thereof,  the  said  Benjamin  O.  has  fjmudulenlly  and  in 
bad  faith,  withheld  from  complainant,  and  concealed,  under  bis 
own  name,  when  he  shonlil  have  used  the  uameof  complainant, 
M  his  cestui  que  trust,  •     ' 

Tlie  bill  farther  aHeged,  that  in  May,  1849,  complainant  de- 
manded an  account  and  settlement,  which  he  refused,  under  vari- 
ous'pretences ;  among  others,  that  ho  had  paid  complainant  in 
lands — whereas,  she  alleged,  that  pending  a  suit  filed  by  her  for- 
mer husband  against  Kes^ton,  for  crim,'can.  Keatoir,  pretending 
to  fear  the  issue  of  the  suit,  made  a  deed  to  complainant  for  a 
nun^b^r  of  lots  of  land  in  Baker  and  other  Countiesr  the  value  of 
which  she  did  not  know,  or  care  to  know;  inasmuch  as  the  deed 
was  made  merely  for  bet  protection,  should  the  said  suit  end  dis- 
astrously ;  that  afler  the  termination  of  the  suit^  which  wasikvo- 
rable»  as  Keaton  found  sale  fi)r  the  land,ror  whenever  Jie  wished, 
be  called. for  the  -deed,  and  erased  therefix>m,  with  the  form  of  her 
consent,  audi  lots  as  he  chose— complainant  taking  no  thought 
about  it,  as  her  c^fidence  in  bim  was  unbroken,  and  his-infiu- 
ence  over  her  unlimited ;  that  at  one  time  he -gave -to  her  a  negro 
woman,  worth  about  $600,  as  he  said,  for  one  of  the  lots  of  land ; 
what  beaame  of  the  proceeds  of  those  erased  from  the  deed,  ake 
did  not  know  or  care,  never  conceiving  that  shchhad  any  title 
therein ;  that  he  had  thus  eiw!^  all  the  lots,  save  Mre^,  and  they 
were  valueless. 

.  The  bill  farther  alleged,  that  Keaton  pretends  he  hat  a.  receipt 
in  full,  whereas,  the  tnitb  was,  that  sometime  in  November,  IS^i 
IS^  toidv^onpUiiimfit*  ii^  ik^  pnmtkC^fii  wktMsea,  brooght  hf 
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IiiTD,  that  he  wanted  toisettlo  with  complainant  \n  relation  to  said 
lands.  Unsupported  by  a  friend,  tind  withal  having  the  same 
trosting  conBdehce  in  him  that  bad  led  her  from  the  patlis  of  vir- 
tue—being atill  his  weak,  though  willing  vicliin — she  told  him  to 
settle;  th%t  -Keaton  then  said,  tliat  he  owed  bet  only  $180,  and 
gave  her  a  note  ^r  that  amount  on  one  Dennard ;  that  he  then 
presented  her  a  paper  to  sign,  which  she  did,  not  knowing  its  con- 
tents,-but  has  since  understood  that  it  was  an  acknowledgment 
that  lie  had  fuHy  accounted  to  her  for  the  "lands  erased  from  the 
deed ;  that  he  made*no  account  of  his  actings  and  doings,  and  that 
he  procured  this  paper  fraudulently,  and  in  violation  ofthcfuth, 
trust  and  conftdenc'e  reposed  in  him. 

The  l)ill  farther  alleged,  that  the  neg^o  womatn  the  note  fbr 
$180,  a  house  and  lot  in  Albany  worth  $300,  and  the  valueless 
hiifd'iiot  erdsed  from  the  deed,  constitute  all  that  complainant  ever 
received  from  Benjamin  O.  Keaton,  for  the  fhnds  entrusted  to  his 

•  ■ 

eare;  ttnd  that  she  never  discovered  the  gross  frauds  practised 
by  Reaton,  in  taking  the  receipt,  or  of  his  intention  to  refuse  to 
account  fairly  with  ller,  until  shortly  befbre  the  filing  of  her  bill, 
and  witbm  that  year;  (1849.)    ' 

The -prayer  was  for  an  account.  ": 

To  this  bill  was  filed  a  genial  demurrer'  for  want  of  equity, 
and  also  a  special  demurrer/ setUng  up  a«  a  defence  the  Statute  of 
Limitations. 

The  Court  oyerruled  the  demurrer,  and  Keaton,  by  his  coun- 
sel, excepted.' 

H.  MoBOAN,  for  ^aihtiff  2n  error,  cited-^ 

JR.  TkomoM  pi  BrtMsfitld,  7  Ga.  Rep.  157,  '8.  AngtU  on  Ltm- 
itatum$,pi,'5.  7  Johns.  Chi  R.  110.  1  Fonb.  Eq.  246  and 
note.  Bouvier^i  LawVic.  605.  4  KenVt  Com.  295.  Sanders  on 
Uses  and  TnuU,  6.  Cooper's  Eq.  Plead.  Intro.  27.  Blac.  Com. 
431.  Fonb.  Eq.  PI.  246.  Watts  ^  Serg.  95.  Bou.  Law  Die. 
605.  2  Story's  Eq.  1195.  H^Blac.  Com.  327  to  338.  3  Blac. 
431.  Cooper^s  Eq.  PI.  Intro:  27, .  4  Kent's  Com.  295.  2  Fanb. 
333.  Hill  on  Trustees,  60.  Addington  vs.  Conn,  3  Aik.  151. 
Start  vs.  MeUish,  2  Atk.  612.  2  Story's  Eq.  970.  Lewin  on 
TntsU  and  Trustees,  7,  8,  9  and  note.  2  Story's  Eq.  964,  Cri^ 
iHfi  •«•  CWbMHh  d  Vm.  Sf$»    Ltwm  om  Ihuts  4nd  Trustees,  44. 
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JBSl  <m  Trustees,  65,  '6.  J&.  66,  "7.  Lewin  on  TrusU  and  Trus^ 
Im,  77,  '8.  2  Story's  Xq.  1195  and  notf.  B.  1069,  1070  and 
note.  Ih,  973.  lb.  1195.  Lewin  on  Trusts  and  TrusUes,  16. 
Philips  vs.  Bryde,  3  Yes,  l20,  127.  Story  on  Agency,  pp.  2,  3»  4, 
^,  oJiJ  §226.  1  Story's  Equity,  464.  7  (?a.  21.  207.  i^.  206. 
1  Story's  Eq.  71.  Ads  of  Legislature,  1847,  p.^97.  Story  on 
Bail,  2,  3,  101,  *2,  '4,  §§141,  '5  to  157 y  and  p.  112*  2Storys  Eq. 
§1041.  S<<^'«  J?^.  P^.23,  242.  Mitfqrd's  Eq.  Pica.  37,  41. 
Cooper's  Eq.  PL  5.  2d  edit,  of  Wigram  on  Discovery,  125  to  133. 
4  Johns.  Ch.  R.  437.  1  Story's  Eq.  187.  CW<!r  i7<,  Murry,  6 
Johms.  Ch.  Rep.  522.  Trokp^.  Smitt.  20  JoAiuw  R.  33.  .2^«o- 
fliari2  r«.  Pitney,  5  TTm^.  iVl  Y.  Rep.  Allen  vs.  Mille,  17  lb,  202. 
MOes  vs.  Barry,  1  mU,  S.  C.  296  or  96.  Mass.  Turnpike  vs.  Field, 
3  Mass.  R.  201.  jBonu*r  vs.  Fish,  1  Pici.  135.  nW2«  r<,  Pia^ 
3  T;^.  74.  Famam  vs.  Brook,  9  Picil.  212.  South  Sea  Company 
vs.  Mymondsiie,-  3  P.  TFipw.  143.  J^nley  vi.  Cramer^  4  Cowen's 
N.  Y.  R.  718,  (i>  ^KiV^.)  Angdl  on  Limitations^  IBS,  196,  'V, 
'8,  '9  /c^  202. ,  Kane  vs.  Bloodgood,  7  Jo^jm.  Ch.  90,  114.  !IVtp^ 
Slade  and  othejrs  vs.  LpWp  administrator  et  al.2  Kelly,  ,20 i.'  3 
Biac.  431.  1  Story's  Eq.  191,  190,  202,  207  and  note  to.  238. 
^Prescott  if  Eason  vs.  Hubld,  TimmOns  et  al.  1  Hill,  S.  C.  270. 
Hilton  vs.  Banon,  1  .Fet.  Jr.  284.  Ryan  vs^  Muckmath,  3  Brown's 
'Ch.  R.  15,  16.  iUr.  Belt's  note  and  Pierce  vs.  Nihb,  there  cited  p. 
16,  note.  Jar  vis  rs.  White,  7  Ves.  413,  '14.  Gray  vs.  Mmthias,  5  - 
Fci.  293,'94.  Bromly  vs.  Holland,  5  Fct.618, '19.  Piersoll  vs. 
Elliott,  6  Peters'  R.  95,  98.  1  Johns.  Ch.  R.  517,  1  Story's  Eq. 
309,307,  308.  Adams  vs.  Barrett,  5  Ga.  R.  413.  Howell„  ad- 
mimstrator,  vs.  Fountain  et  al.  3  Kdly^  176.  Whitehead  vs.  Peck, 
1  Kelly r  153.  3  Black.  432,  163.  ^  Lever  vs.  Lever,  1  HUVs  Ch. 
Jt  &  C.  62.  Kanevs.  Bloodgood,  7  Johns.  Ch.  Rep.MO.  2  Sto- 
rfs  Eq.ltSl,  1520,  16^1,  and  notes.  Maid.  Ch.  P^.98.  Sto- 
rifs  Eq.  Plea.  751  to  760.  Stackhouie  vs.  Bamston,  10  T^.  466* 
'67.  15 .26.  ex  parte  Dewdney,  496.  Bed^d  tuu.  TF«i2e,.  17  22u 
96.  Murry  vs.  Coster,  20  N.^  Y.  Rep.  576,  5^2,  and  5  Johns.  Ch. 
JR.  522.  Prevost  vsi  Arats,  e  Wheat.- 4A9.  FUmondorfvs.  Ta^ 
lor,  10  Ih.  168.  iVcZton  m.  WUkins,  3  Pf^Qiy;  44,  :52.  Poc^f  tj; 
Vattier,  9  22^.  405,  416,  417.  South  Sea  Company j)s.  Mymond- 
sile\  3  P.  TFW.  143.  '  Ddoraine  t?#.  Browne,  8  Bnv  C.  2J;  633, 
646.  Mr.  Belt's  Note.  Delouche'vs.  LtuUies,  3  Johns.  Ch,  Reps. 
i^lfeUm  Limitations,  161,  174,    Acm^  ivw  JPfW^.S  Pa(4 
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212.  Kane  ps.  Blcadgoad,  7  Johtis.  Ch,  R.  Sims  r«.  McDom- 
old,  3  KeUy,  Thomas  w.Bnnsfiefd,  7  Ga.  Rep.  157,  .'58..  Lertr 
'vs.  Leter,  i  IBtf'f  /:%.  i?.  S.  C.  62.  BaruKell  vs.  BarnwdK  2  lb. 
2S2.  FffnL  b.  I,  chap.  4,  \21,  and  note  p.  287.  Furctll  vs.  Mo 
Namarq,  14  Ves.  91.  S  Porter's  Ala.  Rep.  Housealvs.  Gihbs,  1 
Bail.  E^.  S.  a  .it.482.  Wardlau;  vs.  Qruy,  Dudley's  Gd.  Rep.' 
85.  Taylor  vs.  Bates,  6  Cow.  N.  Y.  376.  Straford  vs.  Richard- 
son,  15  Wend.     Ferris ^vs.  Parris,  10  Johns.  288. 

■  • « 

Lyom«  for  de&ndaut,  eked — 

I.  Pauley's  Rep.  230.  2  Aik:  ^IZ.  Cflffper's  Eq.Pl.U.  % 
Story'*  JSgr-  Ar.  note  to  $495.  Jeremy's  Ef.  184,  390.  LaJ^ 
Ormam^  vs.  Hutchinson,  13  Faf.  47.  Pmrcell  vs:  McNamara,!^- 
Vm.9l.  W6odvs.J>oum*,lS  Ves.l2Q.  Hove$ulem  vs.  Annesfy^t 
8ck.9f  L(f.,^i.  Freeman's  Ch.  Rep.  156,300.  Murray  rs. 
ittum,  8  PorUr'4  Rep.  222.     1  HUVs  S.  C.  Rep.  67. 

By  the  Courts — ^Warner^  J.  delivering  the  opbion. 

<  Two  queatioDflL  vere  oaade  on  the  argtrmont  of  this  cause,  bj 
the  plaintiff  in -error —  ... 

First— whether  the  allegations  in  the  complainant's  bill  are 
suffiaient  to  give-to  a  Court  of  Equity  jurisdiction  of  the  causer! 
'  Second — whether  the  complainant's  right  to  call  the  defenJ-i 
aiit  to  j^ccoant  wxtb.  her,  Qonceming  the  m^ney  and  property 
placed  in  his  iiands^and  entrusted  to  his  managrenyent,  for  her  ben* 
efit,  is  not,  according  to  the  allegations  made  in  her  bill,  barred 
by  the  Statute  of  diimitationsl 

[K]  In  regard  to  the.  first  objection,  iHre  are  of  the  opinion  the 
aomplainapt  has  made,  upon  the  record,  a  clear  case  for  the  ja« 
riadictipn  of  a  Court  of.  Ec^uity.  The  bill  charges,  that  the  eam- 
plainanjk  placed  a  large  amouet  of  money  and  other  property  iii 
the  hands  of  the  defendant,  in  the  trust,  and  confidence  that  he 
would  so  uae  it,  and  invest  it  for  her  benefit,  as,  in  his  discretion, 
should  be  most  conducive  to  her  interest ;  that  he  accepted  the 
-money  and  property,  so  placed  in  his  hands  and  entrusted  to  him 
for  tbe>  purposea  staled*  and  has  made  lahge  profits  therefrom,  by 
imresting  the  money  so  placed  in  hia  hinds,  by  the  complainant, 
M  «aU- ee  (be  meofiiy  mf^  from  tbe  pooceede  of  the  prepeity 
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SO  rumed'OTer  to  htm,  in  lands,  negroea,  negotiable  securities  and 
other  property;  that  the  particular  numbers  of  the  land,  so  pur- 
ehaited  by  defendant  with  the  funds  of  the  eotnplaioant,  as  well 
a»  the  names  and  number  of  the  negroes,  the  names  of  the  obli-* 
gqrs  .of  the  notes,  bonds  and  specialties,  end  the  ^respective 
amoy nts. thereof,' the  xlefendant  has  fraudulently  and  in  bad  faith, 
withheld  from  the  complainant,  and  coficealedlhe  same  under  hi» 
Qwn  name. 

The  plaintiff  in  ^rror  insists,  that  it  is  not  alleged  in  the  bill, 
that  it  is  necessary  to  search  tlie  conscience  of  the  defendant  for 
a  discovery,  to  enable  her  to  obtain  a  decree  against  him.  The  ,re« 
ply  is,  that  the  complainant  jmis  made  such  allegations  tta  maVe 
it  affirmaftvely-  appear,  on  the  flice  of  the  bill,  that  such  a  di^to- 
Tery  u  necessary.  The  allegation  of  such  faeta^as  make  it- ap- 
pear that  a  discovery  from  the  defendant  is  necessary  to  enable 
her  to  obtain  a  decree,  will  give  to  the  Court  juriscliction,  and  is* 
equally  as  satisfactory  as  if  the  allegation,  th4t  it  teas  necessary f 
had  been  inserted  without  the  facts.  The  very  nature  and  history 
of  thi^  transaction,  as  disclosed  by  the  record,  necessarily  gives 
to  a  Court  of  Equity  jurisdiction.  It  has  been  eameRtly  insisted. 
before  us,  that  the  claim  of  the  complatnantia,  by  her  own  ahow- 
ing,  barred  by  the  Statute  of  Limitations,  and  th^t,  if  in  the  view 
r  of  the  Court*  the  defendant  ahall  be  considered  as  a  trustee  for 
the  complatB^t,  atiH  it  is  such  a  trust  as  against  which  the  Scatttte 
of  Limitations  will  riin. 

There  are  two  general  classes  of-  tnists-^First,  expr^s  trusts, 
created  by  tlto  aqt  of  the  parties,  or  by  the  appointment  of  the 
law.  Under  this  head  may  be  included  executors  and  adminis- 
tfatorst  guardians  of  infants,  bailees,  factors,  agents^  persons  who 
veeelve  money  to  'be  ;p8id  to  another,  or  to  be.  applied  to  a  parti-: 
cu|ju'  purpose,  and  those  who  fiUany  fidsiciary  sitfta^oti,  created 
either  by  the  act.of  the  parties,  or  by  the  appointment  of  the  Imt. 
Every  deposit,  says  Chancellor  Kent,  in  Kane  vs.  BUoigwdt  (7 
Jbiliu.  C%.^.  110,)  is  a  <ftretr^  trust: 

f  Second,  implied  trusts,  as  where  persons  clainiDg  pioperty  m 
tiieir  own  right,  are,  by  the  decree  of  a  Coart  of  Equity,  fouitded 
fmfromd  or  die  like,  held  to  be  tniMees  by  impUeatlon  of  law. 
.  Many  cases  have  i>eeD  efiedWpe  bar  in  relatton  to  the  appli- 
cation of  the  Statute  i^  LimitatSlk  to. trusts  and  trastees.  With- 
oiH.a|ieaqpti«g.to  rsooncito  and  hanoiiiBM  the  appveiit  eonfllcli* 
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ing  decisions  lo  be  fi)uiid  in  the  books,  boU)  in  England  and  in 
this  coantry*  vpon  this'qiiestion,  we  will  endeavor  to  deduce  from 
tbem  the  following  general  propositions : 

[2.j  First,  that  in  cases  of  express  trusts,  created  either  by  the 
act  of  the  parties,  or  by  the  appointment  of  the  law,  the  Statute 
of  Limitations  does  not  begin  to  lun  in  fiiTor  of  the. trustee,  so 
)bng  as  the  trust  continues,  and  is  acknowledged  to  be  a  eontinu- 
imgt  tuhtkiing  trust t  ior  the  reason,  that  the  possession  of  the  tnu' 
tec  is  the  possession  of  the  eesiui  qme  trust ;  but  wiien  the  trust  is 
denied  by  the  tnrttee,  and  he  claimB  to  hold  the  trust  funds  or  the 
trust  property 'a^. hid  ownr  ad^ersefy  to  his  cestui  que  trust,  the  lat* 
ter  baling  knowledge  of  that*  fact,  the  Statute  will  begin  to  run  in 
&Tor  of  such  express  trustee,  from  the  time  of  such  adverse 
chiim  or  possession.  Kane  vs,  Bloodgood-t  7  Johns.  Gh,  R.  123. 
Beone-vs.  Chiles,  10  Peters*  IUpt'223.  WHlison  rs.  Watkins,  3 
Peters,  52.  Jiaustal  vs.Oibbs,!  Bailey's  Bj.  R.  485.  Baker  vs. 
Whiting,  3  Sumner^s  -Cirenit  Court  Rep.  466. 

[3.]  Second,  in  catos  of  implied  trusts,  whore  the  party  claims 
titte  to  the  property  in  his  own  right,  and  is  sought  to  be  converted 
into^  a  trustee  by  operation  of  law,  the  statute  begins  to  run  in  his 
iavor  from  the  time  of  his  possession,  in  the  same  manner  as  it 
would  do  in  a  Court  of  Law,  for  the  reason,  that  his  possession 
never  was  the  possession  of  the  alleged  cestui  que  trust,  inasmuch 
as  the  relation  of  trustee  and  cestui  que  trust  never,  inyar^  exists 
between  them,  until  the  decree  of  the  Court,  establishing  that  re- 
lation ;  until  that  time,  the  alleged  trustee  held,  -and  ;claimed,  in 
his  own  right.     Boone  vs.  Chiles,  before  cited,  223,     Edwards  vs,  f. 

University,  1  Dev,  Sf  SatL  Eq.  Rep.  326,  '7.  When  the  cases  to 
be  found  in  the  books,  asa«-t  the  ^principle  that  the  Statute  of 
Limitations  does  tiot  run*  against  an  express  trust,  tt  must  be  un- 
derstoody  that  the  Statute  docirhot  run,  so  lotig  as  the  trust  con* 
tinuAf  as  an  aehmnoledged  subsisting  tru^t;  but  it  roust  also  be 
understood  with  the  qualification,  that  if  the  trustee  disavows  the 
trust,  and  claims  the  trust  funds,  or  the  trust  property,  in  his  own 
right,  adversely  to  his  cestui  qu€  trust,  with  the  knowledge  of  the 
latter*  the  Statute  will*  begin  to  run  from  the  time  of  such  adverse 
claim  and  possession ;  olherwis«{|ipie  Sljltute  of  Limitations  would 
fiul  Xo  accofnplish  oner  great  obju|||SblPt|S'enactment. 

Theo  let  as  apply  the  ftcts  if  the  case  before  us,  to  the  fore* 
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going  principlosj.  which  we  have  asserted  for  its  control  and  gov- 
crument. 

The  complainant  deposited  in  the  hands  of'the  defendant-  a 
large  amount  of  money  and  property,  to  be  used,  managed  and 
invested  for  her  benefit,  in  the  trust  and  confidence  that  he  would 
80  use,  manage,  and  invest  it,  as  would  be  most  conducive  to  her 
interest,  and  that  he  would  account  to  her  for  the  same,  and  the 
profits  ariHing  therefrom,  whenever  requested  by  her  to  do  so. 
The  defendant  accepted  the  trust,  by  receiving  ^he  money  and 
property,  for  the  purposes  designated,  and  Inm  made  large  profits 
from  tbe  same.  Independent  of  the  ulleg^  settlement,  which  we 
•haU  hereafter  notice,  it  appears  tfiat  the  tFu«t  continued  as  a 
nijuktitig  trust  in  the  hands  of  the  defendant,  from  the  time  he 
Accepted  it,  until  the  first  of  May,  1849,  when  her  agent  called  on 
him  far. an  account,  which  he  refused,  and  denied  that  he  had  any 
of  her  property  or  effects.in  hishand^.  The  Statute  of  Limitatioos* 
then,  did  not  begin  to  run  in  favor  of  the  defendant,  according  to 
the  allegations -4na(?e  in  the  bill,-  until  May«1849»  unless  the 
alleged  settlement  stated  therein  coustitiftes  a  starting  point  ibr 
the  operation  of  the  Statute.  The  plainlifif  in  error  contendsf 
that  the  Statute  commenced  running  from  the  time  of  the  alleged 
settlement.  Was  that  settlement  made,  or  pretended  to  have 
been  made,  in  relation  to  the  numey  and  property  originally  de- 
posited in  the  hands -of  the  defendant  by  the  complainant;  or  was 
it  made  in  relation-to  the  lands  OM^ntioned  in  the  deed  executed  to 
the  complaiwint  by  the  defendant,  to  avoid  the  effect  of  the  anti- 
cipated r<<ftd»fei'y  in  the  crhk,  con.  suit  against  the  defendant  ? 
After 'stating  that  the  defendant  had  erased  from  the  deed  all  the 
numbers  of  the  lots  of  land  of  any  value,  tlie  complainant  alleges 
.  that  tlie  defendant,  in  the  month  of  November,  1844»  c^led  on 
heVf  and  said  *'  ho  wanted  to  settle  with  her  fit  rdmikm  to  said- 
lands.**  The  complainant  admits  she  signed  a  receipt  prepared 
for  her  by  the  defendant,  for  the  purpose  of  drscharging  himself 
from  further  liability,  tm  aecoumt  qf  said  lands,  to  ktr^  What 
lands  ?  The  lands  mentione4  in  -  the  deed  execowA  hf  the  de- 
fendant to  the  complainant,  on  the  12th  day  of  Seftmber»  1839, 
&r  the  purpose 'dtated  jn  her  bill*  aad  uncer  wbiehv  die  claims  up 
interest  in  this  suit  That  the  se^^ement  was  had  in  relation  to 
the  lands  mentioned  in  that  deed,  iiid  which  had  been  erased  by 
the  defeaclant,  is  the  more  apparonti  by  reference  to  the  receipt 
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r,  ivbieh  is  «ttmcbed  aa  ao  •xbibit,  and  fband  on  the .  hack  9f 
ikai  ideHtie^l  deed.    The  receipt  is  in  the  following*  words : 

**  GaoftGU— Bakke  Coitntt. 

**  ThjM  is  to  eeitiiy,  that  the  within  numbers  in  this  deed,  flial 
isr  marked^  out,' has  been  sold  by  B.  O.  Keaton  for  me,  and  the  pro- 
ceeds turned. ovdr  to  me  by  him,  t&e  said  B.  O.  Keaton,  this,  the 
12d  Bay  of  November*  18 44* 

^£.  ML  M.  GREENWOOD. 

'^iTeste:  James  jErraiES." 


From  the  allcgalioos  in  the  bill,  as  well  as  from  the  receipt 
itself  on  the  back  of  4hedeed|  wejsre  cleariy  of  the-<ipiuion»  that 
the  alleged  settlement  had  reference  to  the  lands  meiitionc^d  in 
that  deed,  and  not  to  the  money  and  property  which  had  been 
turned  over  to  the  defendant,  in  trusty  for  the  benefit  of  the  com- 
plainant. 

It  id,  however,  insistedf  that  at  the  time  of  this  alleged  settle- 
ment, the  defendant  gave  to  the  complainant  a  note  on  Dcunard 
•  for  $180  00,  and  said  that  was  **  all  he  had  in, his  hands  of  com' 
plainanVsJ' 

The  argdioent'  is,  th^t  this  was  a  denial  of  the  defendant,  that 
he  owed  the  comjslainant  any  thing  on  account  of  the  trttst 
property  in  his  hands  ;  that  it  was  a  disavowal  of  the  trust  on  his 
part,  and  Was  notice  to  her  that  he  was  claiining  the  trvf<t  property 
as  hid  own,  adverse  to  her  title,  and  therefore,  the  Ql^Mte  coon- 
mended  runnTng  in  his  favor»  against  her,  from  thiK  rape.  Th^ 
reply  is»  that  tb^petilemeui  ^was  made  in  relation,  to  tbe  kmds 
mentioned  in  the  deed ;  and  when  the  defendant  said  that  the 
•t80-00.«ifM  an  he  had  in  his  hands  of  complainant's,  he  must  be 
nndetsCood  to  have  spoken  iii  reference  tp  the  iuhject  matter  of 
the  iMlement — that  the  $180  00  was  all  he  had  in  his  hniids  be- 
longing  ttf^]^  complainant,  on  aecoumtqf  the  lands  which  he  had 
9old,  amd  ertmd/ram  tie  deed,  on  ifae  back  of  whidi,  the  receipt 
was  enteredt  and  not  that  the  $180  00  was  all  that  he  had  in  his 
haniaof  aMbphiiwat's,  am  mecmmt  of  the  truU  property.  If  the 
settlement  had  been  made  in  JMbrence  to  the  trust  property,  and 
the  defendant  had  openl||^.^idppad  that  the  $180  00  was /i^  ho 
had  IP  hir.hand»  eiAat  pi^tfmyt  it  might  b^ve  been  such  a  de- 
aial  a£ di>  trA^nnpah .mt  ijji'iu  ajiiii  ^ft  Ub  fMrt  tt»  lb*  mmi 
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jfToperfj/'^As  vrouM  hare  autboiized  the  application  of  the  Statute. 
For,  theii,  the  complainant  would  have  been  nofrfied  that  be 
claimed,  in  his  own  right,  the  trust  funds  in  his  hands,  as  against 
her,  and  refused  to  account  for  them.  The  evidence,  however, 
oi  Aixch 'adverse  claim,  on  the  part  of  the -trustee,  ought,  in  all 
coses,  to  be  clear  and  satisfactory,  to  Authorize  the  running  of 
the  Statute  of  Limitation  ^g^inst  an  express  trust.  But  it  is  suffi- 
cient for  the  present,  to  sayi  that  in  our  judgment,  According  to 
the  case  made  by  the  complainant,  the  alleged  settlement  had  no 
reference  to  the  trust  property,  but  only  to  the  lunds  erased 
from  the  deed ;  and  the  declarations  of  the  defendant  at  thi^ 
tixhe,  must  be  considered  as  having  had  reference  theroto. 
.  Jfrt  fhe  judgment -of  the  Court  below.be  affirmed. 


No.  17w-— John  Caldwell,  plaintiff  in  error,  r#.  Seabobn  Mpirr- 

OOMERY  and  wife,  defendants  in  error. 

[I.]  If  the  lapfa  of  the  period  of  limitatioii  ii4>pear  with  certaiatj  on  the  fiiov 
of  a  bill,  and  there  is  nothing  stated  to  avoid  it,  the  pbjection  may  be  takes 
by  demtuTCV.  ^    -  ■ 

[S.3  A  biU  filed  for  the  recovery  of  damages,  for  the  breach  of  a  bond  fbr 
-titlA,  is  a  demand  founded  .on  a  sealed  instrument,  jmd  such  a  claim  is  not 
barred  nntil  twent^ean^.  after  tho  0ccnial  of  die  right  of  actioo.  thereon. 

[9.]  A  creditor  may,  in  Equity,  ioHowthe  asseU  of  his  debtor  hijIM*  hands 
of  a  distributee,  whether  real  or  personal ;  and  the  fltatate  .onC^utatkms 
will  not  give  to  the  distrilAtee  a  title  to  the  propeitjj  which  wiU  deliJMI  tho 
creditor's  claim.  Bigit  the  creditor  must  sue  upon  his  cluap^  within  the 
stalatory  term  applicable  to  it-;  if  he  does  hot,  he  wiQ  be  banM,  nnlesi 

■    tkere  is  a  reply  to  the  Btatute,  which  will  prevent  its  opeiatkMU^^ 

■  tm- 

•  In  Equity,  in  Sumter  Superior  Court.    Deeifioa  OBWmurrer, 
bjr  Judge  Wasbbk,  November  Term,  1819.  . 

The  tuil.  in  this  cauae.  filed  by  J(||bn  Goldwdl.  Iftb  Apitir 
tSiSi  ahtogid;  tlm  <m  «h  Jfiyv  ISSIh  aw  TteM»  a  JToadJb, 
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'then  of  Walker  Count  j,  sold  to 'Caldwell  a  tract  of  land  ^ing  in 
Walker  County,  for  $400,  and  gave  a  bond  for  titles — binding 
hinirtelf,  his  heirs,  excdiHors,  &:c.  to  make  good  warranty  titles  to 
the  land  by  1st  December,  1837 ;  that  about  the  5th  December/ 
1837,  Tondee,  fraudulently  professing  to  act  as  attorney  for  one 
John  L:  Grayson,'  an  infiuit,  made  a  deed  to  the  land,  having  no 
'Written  authority  so  to  do ;  that  in  18-—  Tondee  dieda  without 
ever  having  paid  the  money  stipulated  in  the  bond,  or  made  the 
titles  to  the  land,  as  he  was  bound  to  do ;  that  hid  widow,  Julia 
Tondee,  his  onYy  heir,  became  administratrix  on  the  estate,  and 
after  paying  other  debts,  turned  over  to  herself,  as  sole  dis- 
tribateet  the  balance  of  the  estate,,  and  obtained  letters,  of  dis- 
mission. 

The  bill  further  cliarged,  that  in  1838,  John  L.  Grayeon  hav- 
ing arrived  at  age,  disaffirmed  the  unauthorized  agency  of  Tondee, 
and  executed  a  deed  to  his  interest  in  the  tract  of  land,  to  olo 
John  GK  Blanc,  for  $200,  and  '^said  Blanc,  on  1st  January,  1845, 
made  a  deed  to  complainant." 

The  bill  iitfther  charged,  that  the  widow,  Julia  Tondee,  sub- 
■equently  intermarried  with  SeaboiH  Montgomery,  and  as  a 
reasbti  for  the  delay  in  instituting  the  suit,  that  complainant  lived 
in  Walker,'  and  Tondee  had  removed  to  Sumter,  and  that  com- 
plainant had  heard' that  the  estate  of  Tondee  was  insolvent,  and 
thM  he  waa.  ignorant,  until  recently,  of  the  residence  of  his 
w4dow. 

The  prayer  watf  for  a  decree  for  two  hundred '  dollars,  with 
interest  from  the  date  of -tbe  contract,  and  for  general  relief. 

To  this  billy  a  demurrer  Was  filed,  on  the  grounds — 

'Ist,  Thft  the  bill  did  not  make  a  proper  case  for  the  interpo- 
sition o^i- Court  of  Equity. 

99r  '^hat  the  complainant  was  barred  liy  the  lapse  of  time  and 
bis  own  locket. 

The  Coint  sustained  the  demurrer,  and  this  decision  is  as- 
signed iiii|.  nfroT. 

E.  R.  Bmowir,-'for  plaratiflf  in  error;  cited — 

MiUer  »«.  MehOyrt,  6  Pe/w  jR.  61.  Graig  vs.  SummerviJle,^  4 
Ontd.  E.  Ch.  Rep.  463.     OUtespU  «r.  Alexander,  3  R.  3S&.     Pa* 
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«f .  Ogden,  Ih.  452.     ^li[(^  r#.  C%(p;  2  £ifrr.  756.     CkalmUy  vs. 


ft' 
ir- 


^jJkp^A  UfLL,  (representing  KSimg^  for  defen^Iant,  citad^ 
^-  A-        ■ 

2  6Vrai7.  £0.  $357.    4hA|»A  '404,  anif  rrferenctM.     8t^9  Eq. 

P/.  $§jg4,  814.     Trip^^jghrid,  1  JEftU  Cb.  i2<^.  14^.     Aikm 

r«.  W^mdinW.  7  Cra.  iE|i.  573. 

By  the  Court, — Nisftcr,  J.  cjeliyeriag  die  oproion.  - 

Two  questioDA  were  made  upon  thirbill,  before  Judge   War- 
ren^  in  the  Court  below,  by  demurrer — 

.Ir  Whether  the  complainant  was  not  barred  by  the  Statute  of 
Limitations;  and 

2.  Whether  there  is  equity  in  the  caae  made. 

The  Court  below  held  that  there  is  no -equity  in  ih»  bill»  and 
that  the  complainant  is  barred  by  lapse  of  time.  • 

[1.]  Upon  the  argument  before  us,  some  question  waa  made,  as 
to  the  right  of  a  defepdant  ift^quity,  to  avail  himself  of  Hie  Statute 
of  Limitations,  upon  demurMr.  .  It  is  proper,  thereibre,  briefly 
to  notice  that  question.  Cou.rtsiif  I^iiity  act  "upon  the  analog^y 
of  the  law  as  to  the  Statute  of  Limitations,-  and  wilt  not  eotertaM 
a  suit  for  relief^  if  it  would  be  barred  at  Law.  .  Although  it  may 
be  conceded — for  it  is  true — that  the  Statute  does  not,  in  terma^ 
mpply  to  GotirtB  of  Equity,  yet  the  prkiciples  »ttp<m  which  it  is  a 
bar,  apply  equally  to  parties  in  Equity,  and  parties  at  Law.  It 
may  be  therefore  stated  to  be  well  aetiled,  that  in  aH  cases^  where, 
at  L^w,  the  Statute  would  be  a  bar,  it  is  the  law  of  the.  Courts  of 
'  Chancery.  This  being:  conceded,  the  question  is,'"1ftiikr  is-  the 
Statute  arailable  in  Equity  1  Is  it  Available  oa  demurrer*  or 
must  it  be  pleaded  f  Lord  Rtde$dalci\n  his  text,  saya  {bat  lotgUi 
^  time  has  been  considered  as  no  defbnee,  though  apparent  on 
the  face  of  the  bilK  without  any  circumstance  stated  to  aroid  it 
by  demurrer ;  and  there  is  but  little  doiibt,  but  thifcup  to  the 
time  of  his  writing  his  'treatise,  it  had  been  genwally  so  held. 
He,  himself,  howe^ror,  held  differently  afldrwards,  in  Hotenden 
t«.  Amnesfy,  2  Sck.  if  Lrfr.  636  le  638.  ^It  ia  n<iw  well  settled, 
that  9  ch^  lapse  of  the  period  of  lithitation  appear  with  eertainty ' 
0tiiklfhiXkmti  limtf:  iBL^tAb^  m  tho  niiSoackNi 
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■My  be  taken -bj  defnurrer.  Siory't  Eg.  PUai.  $$484»*5a3,  7fil, 
tmdnoUt.  FoBter  T9*  Hodgtom^  19  Vewty^  179.  jEfea»  r#.  Peek, 
S  Sim.  R.  5U  Miff.  Eq.  Plead,  iy  Jeremy,  212,  nofe  r.  .  Siarls^ 
kmue  V9.  BamdoWf  10  Vetey^ieC  0  470.  Aggtu  m.  Pickereff,  f[«j; 
jf Mu  225.  Hmrdy  ts.  Reen.  4  Vetey,  470.  DcUnuine  re.  BmwmCr^^ 
3  Br9.  Ci*  R.  633,  ami  «<»^er.  FFimerM.  BetmeU,  4  IFiwA.  C.  C 
R.  631.  iScraZf*  3  jif.  4*  C.  4^*  jf^TMrii^  4*  CW/.  266.  T 
Pdige,  195.  ffs<2  7&.  373.  5  Jim^m.  GKV021.  5  Mad4L$LMS. 
To  a  jott  considerarion  <vf  the  question  of  the  Statute  of  Limit- 
alioDs;  it  is  necesaarj  to  determine  what  is  the  ehararter  of  ike 
demand  aoug^  to  be  enforced  by  this  biil.  It  is  founded  on  the 
breach  of  a  bond  i<jr4iile«t  conditioned  that  warranty  litle  shall  be 

.executed  by  the  eldigor  to  the  complainant,  at  a  wpeciied  time, 

■io  a  tract  of  land.  Tlie  bill  avers  a  breach ;  that  the  obligor  died 
inteaiate;  that  bis  ^di^w  administered  on  his  estate*  paid  the 
debrs,  deUrercd  to  herself  and  appropriated  as  seie  heir  and  dis- 
fribotee,  the  effects  of  tlie  estate,  and  was  dismisacd  by  the  Ordi- 
Jiary ;  and  that  she  intermarried  with  Montgrfitoery,  who,  with  her. 
Is  a  party  defendant.  The  prayer  is  for  discovery,  and  a  decree 
chat' the  defendants. pay  two  hundred  dollars,  with  interest,  from 
tin  maturity  of  the  bond,  as  da  mage*  sustained  by  its  breach.  It 
ia,  in  short,  a  bill  to  Ibllow  and  apply  the  estate  of  a  decedent,  la 
the  hands  of  a  distributee,  to  the  payment  of  a  debt  due,  as  dama- 
ges for  the  breach  of  a,iHN>d,  We  hold  it  a  debt  due  b)'  bond, 
and  not,  as  argued,  a  demand  due  upon  open  account.  It  is  a 
specialty  debt,  and  would  rank  as  such  in  the  payment  of  debts 
by  an  adminiHt rotor.  And  to  this  point,  see  Daeie  and  9there  r$. 
Smith  and  othenB,  5  Geo.  Rep.  ftHS. 

[2.]  If  it  ba  a  bond  debt,  the  term  of  limitation  is  twenty 
years.  Here,  the  term  which  has  elapsed  from  the  breach  oTihe 
bend*  (and  that  is  the  rime  when  the  right  of  action  acemeil,)  to 
the  sning  out  this  bill,  is  something  m6re  than  ten  ymrs. '  The 
plaintiflr  would  not  be  barred  at  lLaw,  in  an  action  on  this  bond ; 
nor  is  he  here,  in  Chancery.     His  right  of  licfion  had  nearly  ten 

'  years  te  cm.  We  do  not  believe  that  the  doctrine  of  stale  do* 
nands  dj^plies  to  a  ekum  not  barred  at  Law,  by  half  the  statutory 
tarni.  -  It  doeanot,  therefore,  apply  to  this  case. 

[3.]  The  argument  of  the  learned  aounael  is,  that  the  title  at 

" Ae  defeudanta  to  the  property  r^ceiTed  fnim  the  estate  of  their 
F4  anji  thydehtng  iiishiaio<aB»  k  pfteattMl  ^  thp-fltatmte 
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CaUwell  ««*  Montgfiiftery. 


oCLuilUatiodi*.  He  saj^  that,  itiasrutich  as  tbey^liave  heUl  pis' 
aeMnin,  m  dutribnteos,  of  the  Ian  J,  for  seven  yeara,  and  of  the 
l^erarnialty  f(»r  four,  that  they  haVe  a  statttlory  title,  and  tlierdfora 
*  j^jBetlfaer  can  be  appHed  to  the  payment  -of  this  debr.  The  Statute 
-^  of  Limitations -dcfes  not  apply  to  this  case,.in  that'Tiew  of  it,  at 
all.  The  eomplainanl  is  not  setting  up  a -title- to  the  properly; 
the  suit  is  liot  ^r  proporff*  ^^  i^  bmugbt  to  recover  a  debt  due 
by-thflTancestor  o£  the  ftfendantsw-^  debt  'Which,  in  Equity,  will 
fiiHow  tlie  -estate  of  the  debtor  into  whatever  hands  it  may  filll. 
By  the  averments  in  the  bill,  the  estate,  both  real  and  personal,  of 
t{ie  debtor,  has  -gone  into  the  hands  of  the  defendant,  by  regular 
descent.  £qaity  will  lay  hoktof  it,  -and  appropriate  it  in  pay-  . 
meiit.  For,  whilst  debts  are  unpaid;  there  is  nothing  to  distribute. 
The  law  makes  a  miui  just,  before  he  can  be  generous ;  and 
wbeti  property  is  distributed,  and  debis  remain  unpaid,-  the  dis- 
tributee holds  it,  id  charaeter  of  trustee,  for  the  creditor. '  As 
Wen  miglrt  the  debtor,  in  life,  set  up  a  title  to  his  property  by  the 
Statute  of  Limitations,  against  the  enforcement  of  .his  own  debt^ 
as  his  distributee.  The  Statute,  howev.er,  will  run  in  bar  of  the 
creator's  demand,  in  favoQj|fcthe  distributee,  just  to  it  would  ia 
&vor  of  the  original  debtcnPwere  he  in  life  and'vued. .  The  plaiir- 
tiff  in  this  suit,  as  in  others,  must  sue  within  time,  at  bis  peri}; 
Hf  for  example,  this  suit  were  after  twenty  yearsr  (the  term 
which  bars  bond?,)  and:  thtf  Statute  pleaded,  tlie  complainant 
would  faiU  uiiless  something  could  be  replied,  whi^  would  pre- 
vent the  operation,  of  the  Statute.  It  is  widiin  time,  -and  the 
Statu tcr  cannot  avail  the  defendants. 

We  have  no  doubt  about  the  equity  of.  this  bill.  There  is  no 
question  but  that  a  ci^editor  maypu'rsue  the  assets  of  his  debtor, 
in  the  bands  of  a  leg^atee,  distributee  or  purchaser  ifom  them. 
Qu^itioits  of  .some  nicety  often  arise  in  these  cases,  as.  to  who 
shalt  be- made,  parties — as.  to  tbe  liability,  ^r«l,  of  the  persons^ ty, 
as  to  ^contribution,  &c.  &c. — ^none  of  which,  happily,  can  be  made 
in  this  cinae.  The  estate  is  charged  to  be  ample  for  the  paymeat 
of  the  debt — there  are  no  other  debtr  to  pay— ^ha'defendantt 
Mrs.  Montgomery,  was  the  administratrix,  and  afho,  tliAo^e  dis- 
tributee. All  the  estate^went  into  her  handa,  first,  as  administrac 
trix^  and  then  as  distributee.  Jlaving  intermarried,  her  bUsband 
itf  alsamada  a  party*  .There  is,  therefore,  nothing  to  hinder,^ 
jl^  •  CHMttri.ef43lMMOBryibom  mmUo^m  Aubnmwkkk 
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ym\\\  do  complete  justice.  JJ^d/^e^  r^.  Wuddaigtfjfh  2  Vemfr,  3G0. 
NM.t9,RohiuiOH^  1  reni..94,  ^,-6*.  Xttcmau  vn,  Biutoift  2  Veni, 
205.  GUiesp^e  ve,  Ahxanthr,  3  Runs.  C7i,  CaJtrs,  13(5,  '7.  2 
Willimms'  £^V  104 1,970,  071.  r/-/>/i  "•  Taibriii,  1  l//7r#  C//. 
A  5.  C.  142.     1  P7r/-s.JG2.     C^^rir/  et  «/.  tf.  Jokn9<m'$ , IIcirM,  1 

BrocktMbonrngK  77.  ■ 

Let  ibe  jadgment  be  reveracd.. 


No.  18w — Jarcd  ToMLiNflo.v,  plaintift'  in  error,  r«.  James  R.  Cox, 

defendant. 

[1.]  In  all  mpplicmtxons  fsr  a  new  trial  in  tbe  Stipcrior  Courts,  a  brief  of  th«.* 
teitimoDy  in  the  omnse  mutt  be  filed  by  the  party  applying  (or  such  new 
tml,  under  the  revision  and  approval  .dLlLe  C'ourt,  at  the  term  of  tha 
'Coart  at  which  the  application  is  mode,  lH|j^ufomiity  to  thc«61st  Commoo 
Xaw  Rule  of  Fructice,  and  the  fact  must  be  evidc^ucrd  in  writing. 

|[2.3  A  brief  of  the  testiuiony  which  refers  to  execatious,  judgments  and  iu- 
terrogatorips,  as  being  attached,  when  in  fact  no  surh  papers  ar^  appended, 
it  &tally  defective  ;  and  the  omisaion  canDol  be  shppHed  by  tlie  certificate 
of  the  presiding  Judge,  that  be  recognizes  snch  documents  as  iu  Cunrt  be- 
fore  him,  on  the  final  hearing  of  the  motion. 

p.]  The  beat  mode  of  making  ont  the  brief  of  (he  testimony,  is  to  embody 
ill  it  an  abridged  statemest  of  tlie  oral,  and  a  copy  of  the  written  evidenoc. 

^  ■  ■ 

-  Motion  ibr  new  trial,  in  dtimter  Superior  Court.     Decided  by 
Jadge  Warren,  at  November  Term,  1849. 

When  this  motion  came  on  to  )>e  beard,  tlie  claimant  moved  to 
diambs  the  rule,  ontbe  ground  that  no  brief  of  the  testimony  in 
this  ease  wa^  agreed  on  by  counsel,  and  no  approval  of  tbe  Court 
waa  entepid  on  the  minutea  of  the  Cpurt,  as  was  r^uired  by  the 
61at  Rule  of  Courts  and  there  waa  not  any  Written  evidence  that 
a  brief  of  the  evidence  had  been  -filed  with  the  Clerk. 

The  Court  overruled  the  motion^  and.  ordered  a  brief  of.  the 
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h'eVeiDeinbcrecl  to  have  approved  at  the  last  term,  an«l  direeted^to 
be  entered  on  t^e  minutes.  To  tiiis  deci:iion  complainautls  cottu<> 
ael  excepted.-    ^ 

CJaimsnr  fnrther  objected,  that  (he  brief  of  testimpity  was  iwt 
Bofficienily  fall  and  complete-;  in  tbia«  that  it  referred  to  testi- 
mony of  witnesses  examined  by  ciimmiissioiH  as  the  interrogato- 
'  ries  ef  A  and  B,  without  giving  an  abstract' of  tbeir  con rentg>; 
and*  also,  in  refcning  to  judginents  and  Ji,  fas,  as  appended 
thereto,  without  giving  any  abstract  of  tbem,  and  when,  in  fact, 
they  \%ere  not  appended. 

The  Court  overruled  the  ^oVjection  and  claipriaot  excepted. 
Other  exceptions  were  filed,  not  ncio^ssary  to  be  stated. 

B»  Hfix»  for  plaintiff  in  error. 

H.  Morgan,  for  defendant.    . 

S  ^  tke  CSpvr/.— rLtJMPK^r/J.  delivering  tha  opiiuqn. 

{!.]  In  Gruddy  r<.  Bighi^er,  (1  Kelly' 9  £.  .255,ythia..GQUft 
haU,  '*  That  nothing  sho((Jir  a  hrirf  of  xhe  testimony,  approved 
by  the  Cputt,  and  isach  approval  jsntered  oxi  the  ininutea,  or 
agi*e^  upon  by  the  parties  or  their  counsel,  and  such  agreement 
entered  On  the  minutes,  at  the'  tenn  at  which  the  rule  for  anew 
tfial  is  applied  for,  will  be  a  coiqpliaiice  with^  the  61st  Rule- of 
Court.  This  rule  recpiires,  that  '^  A  brief  qf  the  te$!tinumy  in  tke 
€0use  shM  he  filed  by  the  party  applying  fw  such  «^t»  triaL,  under 
tke  renisiam  and  appror^l  of  the  CourL**  HotckkiM^  951.  In  Pgl- 
ty  and  olher$  vt,  Mahqffy,  {3  Kelly,  217,}  and  Hartridge  vs. 
Weu^t  (4  Kelly,  101, J  the  same  coiistniction  was  given  to  thia 
irule. 

[ft,]  Now,  it  is  not  pretended  that  4here  was  any  tpritten  eyi<* 
deibce  of'any  agr^enient  of'coansel  aa  to  the  bri#f  ivf  the  lasti- 
laOny  io  this-  oaae;  filed  at  the  term- when  tfae-n^tioo  was  madei 
for  a  hew  trial,  or  fmtten  af^protal  thereof  Hy  tho  Court.  Had 
thttf  been  dooe»  and  the  Clerk  neglected  to  plao«  it  nfom  the  min- 
tttea^  It  might  have  been  «ute4*ed,  nunc  pno  tsmc,  at  the  ensuing 
term.    As  it  4a,  the  objection  iafatal.^ 

The  brief  jtaelf,  in  the  judgment  of  this  Cotirt,  la  firtaUy  de%t- 
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altBched,  w1ien»  in  iact,  none  sncii  were  appended.  It  is  true, 
dmttbe' presiding  Judge  certifies,  that  upon  tbe  finat  hearing  oH 
die  motion, "  he  recognized  these  papers  as  in  Court  before  him.'* 
B«t  this  does  not  care  tbe  defect.  It  will  not  do  to  confide  such 
mattera  even  to  the  memory  of  the  Court.  Beside8|  It  is  the  right 
of  the  opposite  party  to  have  a  perfect  brief  j^^d^  subject  to  his 
inspection,  in  the  interim,  in  order  that  he  may  prepare  for  the  ar* 
gument. 

[3.]  We  have  been  requested  to  sug^st,  what  is  the  proper 
mode  of  making  out  the  brief  required  by  the  rule.  Perhaps  the 
best  plan  wonU  be,  to  embody  in  it  a  short  or  abridged  state- 
ment of  the  oral*  und  a  copy  of  the  written  testimony.  We  will 
not  say,  nor  are  we  to  be  understood  a»  deciding,  that  it  will  not 
do  to/annex  Uie  original  documents;  but  these  are  rtftcu  the 
private  papers  of  the  party  introducing  them »  and  subject  to  be 
withdrawn  from  the  office ;  and  inasmuch  as  this  brief  becomes  s 
part  of  the  record,  it  should  be  preserved  in  aome  permanent 
ibrm. 

In  Speaf9  99,  Smithy  p  Ga.  R:  436,)  we  held,  that  it  was  not 
necessary  that  th«  brief  should  be  aittired  on  the  minutes,  as  was 
ordered  to  be  done  in  this  case,  butffill  it  need  l>e  Jiled  only. 

Let  the  judgment  oif  the  Court  below  be  reversed. 


No.  19. — Labkin  Grifvin,  plaintiff  in  error,  vi,  James  M.  B. 

WiTHERSPooN,  defendant. 

{!.]  Where  the  Jury  foand  m  reitUct  for  a  greater  amount  of  damages  than 
WM  claimed  in  the  plaintiff's  declaration,  and  a  motion  for  a  new  trial 
having  been  made  on  that  ground,  the  pWntiff  entered  a  remittiter  on 
•therrirnai  for  the  esccess:  HM,  that  the  plaintiff  had  the  right  to  enter 
nch  remittiter,  aad  that  a  new  trial  on  that  ground  ought  to  have  been 
xefbsed. 

Case  for  deceit,  in   Sumter  Superior   Coutt.     Tried  before 
Judge  WarreN)  November  Term,  1849. 

-toIm  tni  15  V 
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Bethune  v9^  McCrary- 


This  wafl  an  action  for  deceit,  with  damages  laid  at  $iO0|O. 
The  Jury  found  a  verdict  for  Ihe  plaintiff  for  $1000>  with  interfsst 
ftom  20th  October,  1841.  Defendant  moved  for  a  new  tri^,.oii- 
the  ground  that  the  yerdict  was  illegal  as.  to  the  interest.  The 
plaiiftiflT  entOBd  a  remittiter  for  the  interest.  The  Court,  not* 
wdthstandin^llranted  a  new  trial  on  this  ground,  and  phdntiff 
^tcepted. 

S.  R.  Brown,  for  plaintiff  in  error* 

By  the  CkmrU — ^Warner,  J.  delivering  the  opinion. 

[1.]  The  ground  taken  in  the  Court  below  for  cTfiew  trial  wa^ 
thai  the  Jury  had  found  jiL^erdict  for  a  greater  amount  of  dasnap 
ges  than  the  plaintiff  haaweged  in  his  declaration ;  whereupon^ 
the  plaintiff  entered  upon  the  record  a  remittiter  fbr  all  die  dam* 
ages  found  by  the  Jury,  over  and  above  the  amount  claimed  in 
the  declaration.  We  think  the  plaintiff  had  the  right  to  remit 
die  exx^ejssive  damages  fbunH  by  the  ^ury,.and.as  that,  was  the 
.only  ground  taken  for  a  new  trial,  the  motion  ought  to  have  been 
refused.  We  do  not  readily  periceive  the  reason  or  the  policy 
which  requires  a  party  to  litigate,,  when  he  is  willing  to  surrender 
to  his  adversary  all  that  he  claims.     See  Tidd^s  Practice,  806. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  20. — ^James  N.  Bethune,  plaindff  in  error,  v#.  John  T.  Mc- 

^  Crary^  defendant. 

LL]  Where  ttie  valae  of  depreeiated^biUs,  at  a  partieiikii'  thner,  la  to  be  pro- 
ven, the  proof"  thoold  apply,  with  leaBonable  eertiunty,  to  liial  time,  and 
lajingt  of  persons,  as  to  the  valae  of  the  bHls,  cannot  be  admitted  to  prorvo 
their  value. 

[2.]  It  is  en:or  to  inatniet  the  Jury  as  to  the  law  arising  from  &cU  which  are 
not  proven,  and  about  whic|i  therd  is  no  evidence. 
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[3.]  Hm  purchaser  of  saote  after  dae^  from  anindonier  who  hat  paid  it,  can-* 
not  recover  upon  tlie  note  out  of  a  prior  indoner,  any  aoore  tbftu  hia  vobp 
Hor  paid  upon  i^  -    '^ 

Aasumpsit,  &c.  in  Sumter  Superior  Court.  Tried  before 
Judge  WiJiREN,  Noveml>er  Tens,  1849.  .  J^ 

Suit  was  comqieDced  by  Bethune  against  McCrary,  as  indorsar 
on  a  note  for  $2000,  made  by  John  W.  Cowart,  and  payable  to 
the  order  of  M.  H.  Brown,  and  indorsed  by  Brown,  John  JVIc* 
Crary  and  Isaac  McCrary. 

.  The  defendant  on  the  trial  proved,  that  Co  wart  and  Shot  well 
&  Tift,  in  1838,  bought  a  steamboat  for  $12,000.  Cowait  g^ve 
his  notes  for  $6000,  and  Shotwell  &  Tift  gave  their  notes  for 
$6000*^aod  all  mutually  indorsed  ^/ftf  others',  notes.  Subse- 
quently, the  Phcenix  Bank  of  Columbus,. as  the  holder  of  the 
-note  now  sued  on,  brought  suit  against  Tifl  as  indorser,  who  paid 
off  the  same  in  bills  of  the  Phoeoix  Bank,  which  were  then  valu- 
ed at  from  20  to  25  cents  in  the  doljar.  Tift  then  erased  tlio  in- 
^rsement  of  Shotwell  &  Tifl,  and  sold  the  note  to  Bethune, 
without  recourse. 

Defendant  then  proved  by  John  S.  Haines,  that  about  the  time 
Tift  paid  off  this  note,  he  sent  some  bills  on  the  Phodnix  Bank  to 
an  agent  in  Columbus,  who  returned  them  to  him  as  worthless. 
Also,  by  O^o.  M.  l^udley,  that  in  1844,  he  showed  some  of  the 
bSls  to  Robert  Poe,  who  said  they  were  worthless ;  and,  farther, 
that  the  billa  werc»  valueless  in  Americus,  (the  County  site  of 
Sumter  County.)  To  this  testimony  plaintiff  objected,  as  irrele- 
vant and  in  part  heal^ay.  The  objection  being  overruled;  plain- 
tiff excepted. 

The  Court  charged  the  Jury,  that  if  they  believed  tliat  Shot- 
well  &  Tift  received  the  consideration  of  the  note  with  Co  wart, 
and  indorsed  it  without  a  special  understanding  that  they  were 
endorsers  merely,  they  were  td  be  considered  as  joint  makers,  and 
on  payment  by  them,  the  note  wqs  discharged,  and  there  could  be 
no  recovery  of  the  prior  indorsers.  To  this  charge  plaintiff  ex- 
cepted. 

The  Court  farther  charged,  that  Tift  and  his  assignee  could 
recover  no  more  of  the  prior  indorsers  than  the  amount  he  paid, 
whether  it  be  in  current  or  uncurrent  funds. 
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Bethnqie  vs.  MoOraiy. 

To  tbis  ch&rge  plaintiff 'excepted^  and  upon  these  seyeral  ex- 
ceptions error  was  ^signed. 

B.  R.  BitdWN,  for  plaintiff  in  error,  cited — 

Stuhbsvs.'^hodaltii  Ga,  Rep.  106.  CollvnM  vs.  Everett,  IB, 
266.  Winn,  Shannon  if  Co.  vs.  C(Hr,  5  Ga.  Rep.  373.  Bifles  <m 
BjUlSi  97.     Okitti/  an  Bills,  147.     Kirks'eyvs.  Bates,  1  Ala.  311. 

B.HiLt,  for  defendant,  cited —  ;. 

.  Story  an  Bills,  §§41^,  432.     S  Green!/.  Ev.  145.     Bank  of  St. 
Marys  vs.  Mumfb'rd  ^r  TysQn\  6  Ga.  Sep.  45. 

By  the  dourt. — Nisbet/  J.  delivering  tbe  opinion: 

•  ■  • 

fl.j  We  are  satisfied  that  the  Court  erred  in  admitting  the  e'v:i- 
dence  of  Mr.  Dudley  and  Mr.  Haines.  The  fact  <to  be  proven 
Was,  the  value  of  th«  Mils  of  the  Phoenix  Bank,  at  tbe  time  ths^ 
the '  plaintiff '4}  Vlsndor,- Tifl,  paid  the  nOte,  as  indorser.  Mr. 
Haines  was  permitted  to  testify  to  statements  made  by  an  agent, 
whom  hd  had  sent  to  Columbus  with  bills  of  that  bank,  86  to  their 
value  there.  This  agent  was  a  jcompetent  witness  and  might 
have  been -produced.  Haines/  proof  of  his  statementB  was  hear- 
say evidence.  The  same  may  be  said  of  Mr.  Dod^jtt  evidence. 
He  was  permitted  to  testify  as  to  the  statementaJj^Mr.  Foe, 
ifbout  the  value  of  these  bills  in  Augusta.  That  evidence  was 
hearsay.  Mr.  Foe  was  a  competent  witness  and  ought  to  have 
beoh  produced.  There  is  nothing  in  this  case  which  takes  the 
testimony  of  th^e  two  witnessed  out  of  the  general  rule,  tliat 
hearsay  is  not  evidence.  It  does  not  fall  within  any  of  tbe  ex*' 
ceptions  to  that  rule.  The  value  of  bills,  at  a  particular  time,  is 
a  ^ct  susceptible  of  proof,  as  any  other  fact.  It  may  be  shown 
by  proving  that  tl^ey  were  not,  at  the  time,  redeemable  at  the 
bank  which  issued  them  ;  that  they  were  not  receivable  at  all  in 
payment ;  or,  if  at  all,  at  a  discount,  and  what  discount ;  or  by 
proof  of  their  actual  sale  to  brokers  or  others  in  the  commanity ; 
and  it  was  incumbent  on  the  party  to  produce  witnesses  who,  ef 
their  own  knowledge,  could  swecu:  to  these  fec^  or'  others  of 
like  character. 
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■BwBwIai,  to  ikr  as  ibeae  witnataci  |iroTe»of  their  owr  know* 
ledge,  the  Talae  of  theie  billsy  they  are  not  snfficieBtljr  ekplicit  aa 
to  the  Ume.  ;  The  thing  to  be  proven  waa,  the  value  of  the  billa 
at  a^pmrtiembn  iime^  to  wit :  the  tine  when  Tift  paUtiiF  the  note, 
NqWi  eopaiderhBg  the  flncfnttiona  iQ  the  value  of  bank  paper-*- 
whieh  toniaj  may.  pass  «orrent  atpar,  and  tonnonttir'inay  be  at  a 
heavy  diaoomt-— wa  hold  it  proper,  that  the  pvooT^bould  be  oon^ 
fined,  vritbiitaaooaiUe  certainty,  to  tie, ^me  at  which  their  value, 
by  the  exigondea  of  the  cauae,  ia  to  be  ascertained. 
'  [2.].  The  Court  Charged  the  Jury,  **  that  if  they  believed  that 
BhetweH  tc  Tift  rsceived  ibtf  conaideration  of  the  note  aued  on, 
wk&'Cewart^  (the.  maker,)  and  indotsed  it  vrixhout  a  apecial  uo* 
derftanding  that  they,  wars  indorsers  merely,  they  were  to  be 
ipiMwidered  as  joint  makeia^  and  oti  payment  by  them,  the  'note 
waa£aeharged,«nd.|here  eould  be  ndrrecovery  o«  the  prior  m* 
doraexB.**  -Thia  charge  ia  excepted  to  aa  hypothetical,  there  being 
aib  evidaace  whatever,  that  Shotwell  tc  Tift  were  kitOFeated  io 
A»  eonaideratioBi  Upon  looking  carefblly  into  tbtf  record,  we 
find  no^ridtfDce  whatever  of  that  fiict.  The  evidence  iSfttbat 
Cowait  (the  makmr  of  the  note  aued  on)  andSbe  £rm  of  Shotwett 
tt  Tift  bought  a  atoamboat,  in  1838,  for  the  aum  of  tl12,00Q, 
Cowart  gave  iiia  oo^ea  ifand  Ihia  ia  one  of  them)  for  $6000,  and 
Shotwell  &  Tift  gttve  theira  for  <6000,  and  Cowart  apd  Shbtwell 
k  Tift.  taMHne  mutual  indorsera,  Thia  ia  all  the  evidence  in  the 
r^cordf  U^dUKpoint.    I  do  not  see  how  it  can  be  made  to  prove. 


that  ShonnU  Tift  were  intereated  in  the  oonaideration  of  Cow* 
art'a  notei.  It  can  only  ahow  thai,  by  ahowihg  that  Cowart  and 
Shotwell  dp  Tift  were  purchaaera  together  of  the  entire  bodt.  A 
contrary  inference,  it  aeema  to  ua,  ia  the  only  legitimate  inference 
to  be  drawn  from  the  evidence — that  ia,  that  theae  partiea,.  Cowart 
and  Shotwell  &  Tift,  were  each  purchaaera  of  a  moiety  of  inter- 
eat  in  die  boat,  which  they  held  severally,  and  for'which  they  gave 
tbmr  aereral  notea*  Indorsing  for  each  other,  in  thia  instance, 
ioea^  not  any  monp  provcT  them  respeqtively  intefeated  in  the  con- 
ai^ration  of  the  notea  iiidopaed,  than  would  indoraement  prove 
Ibat  fact  in  any  inatance  of  mutual  indoraement.  The  legal  in- 
ftrenca.  drawn  from  the  fact  of  iudorament  is,  that 'die  partiea 
were  aocomniodation  indoraera  for  each  othefr  BeHeving  that 
ribefMs  no  evidence  upon  which  such  inatniiStiona  could  be  pr^- 
dicntad,  we  think  the  tiiarge  waa  not  required  by  the  caae-^-waa 
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T\k*t 


caxcmareu  Ui  Jxr<»ct  :3e  amiil  -it  zam  J  ttt  jo  sa  iwc  not  snde, 

'1]  ^Monnsn  ±:  Tim.  whn  w^r:  :a«  fiHC  izxA^orxn  on  this  iiole» 
•ffbie  foetL  piiu.  •£  la  tse  Fb^ox  Bank  is  ihmr  owb  bil|p» 
wiiura  wers  ic  »  ^aECoaac  iiui  joii  :£  id  die  pobttiC  ensDg  dieir 
amifej^  TTu  plammF  br'}ii4£!xc  ivit  •Jix  tke  tKCe  agwul  the  de- 
indsmc*  i  priiir  imicner.  Tae  C^joct  iBstrvcted  the  Jary,  that 
die  pin:nn3'  vzunJii  r9cu«»;r  mlj  vsac  Tbs  pa5d  apoii  k*  -and  this 
MCrictitfn  v  e^umced  :;3.  T!ie  ptaincf  l»  the  parchaser  of  dim 
■DCS.  idjsr  ii2»  aariTTnr.  is&i  isii^eiL  »  we  xoier  firum  the  tesfi- 
»inT,  wuit  icciai  3uCLct*  «jt  ^m  aiao«iic  which  his  Tendor  had 
fmd  on  iCL  Um^r  dtese  cizvuaxHtances^  h«  can  recorer  no  iikh^ 
•oc^  a  prior  Eciiurxr.  •rfiarr  Tift  km*dedrcoQld  recover.  He  took 
the  aoie^  «Lbjiecc  ci>  aH  che  ei^az&w  AibdKiQfte  apoo  the  note  traiia> 
actSBtt  becween  che  orTsiaal  parties — he  took  it,  mibject  to  the 
cqaicie»  sviiKLtfxzie  btstw^en  hin  Temlor  and  the  prior  aidorsers  to 
him.  He  coaki  noc  recover  colc  of  Uiem  anr  moie  than  he  had 
paid,  oexther  can  kiw&iznee.  S:Ufry  0m  Biils^  %1S7.  2  Crreemif, 
£r.  «1T7,  "79.  CAiSty  *m  CmttrmcU.  773.  CHUy  am  Bills,  76  <9 
79. 9^  €J.  BiM<r5  oa  ^iZTi.  2J  idU.  534,  anT/x.  Smifil't  Gmt. 
JUir,232.  3Jf.4r^.9^  4£^«r.39a  3  £.  4-j1J.316.-  Cittfy 
MiBa&,536. 

Let  the  jndnieiit  be  rerersed. 


»  r  W- 


No.  21. — James  N.  Bbthune,  trustee,  &c.  plaintkT  m  error,  r#. 
FaAifCfs  G,  WfLKiNs  and  Adolfhus  S.  Rutbebford,  Sheriflf^ 

&C.  defendants. 

»         ■ 

[!•]  An  ii^nnctimi  will  not  be  granted  to  restrain  a  mere  tretpats,  snaceptible 
of  pnrfoct  pecuniary  compensation,  and  for  which  the  party  may  obtafii 
Scl«i4iiato  tatSifoKtion  io  the  ordinary  conrse.of  law.  ^Tp  aathoiize  a  CboiC 
of  Nfiufiy  to  iutcrfvra  in  cases  of  trespau,  Ihere  muM  be  something  p«rtic» 
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Eethane  V8i  Wilkini  Mid  Bmbcrford. 

calcnlated  to  jdirect  the  mind  of  tbe  Jury  to  an  issue  not  made, 
affid,  tbejefure,  erroneeua.  Upon  these  two  grounds. the  cause  is 
remanded. 

[3.]  Shotyrell  &  Tifl,  who  were  tho  last  indorsers  on  this  note, 
being  sued,  paid  it  to  the  PhcBiiix  Bank  in  their  own  bilfe* 
which  were  at  a  discount;  and  sold  it  to  the  plaintift'  erasing  their 
bames.  .The  plaintiff* brought  suit  on  ^he  note  against  the  de- 
fendant, a  prior  indorser.  The  Court  instructed  the  Jury,  that 
the  plaintiff  could  recover  only  what  Tift  paid  upon  it,  -and  this 
hiBtruction  is  excepted  to.  The  plaintiff  is  the  purchaser  of  th» 
note,  afler  its  maturity,  and  indeed,  as  we  infer  from  the  testi- 
mony, with  actual  notice  of  the  amount  which  hisyendor  had 
paid  on- it.  UucLer  these  circumi^tances,  he  can  recover  no  more 
out  of  a  pripr  indorser,  than  Tift  himself  coald  recover.  He  look 
tbe  note>  subject  to  all  the  equities  subsisting  upon  the  note  tran*- 
action  between  the  original  parties — ^he  took  it,  subjec^t  to^  the 
CKquities  subsisting  between  his  vendor  and  the  prior  ifidoisers  to 
him.  He  could  not  recover  out  of  tbem  any  more  than  he  bad 
paid,  neither  can  hif' assignee.  Story  en  B^,  §187.  2  Greadf. 
Mv.  §§177,  '79.  Chitty  on  CaiOracU,  773.  Chitiy  an  Billt,  76  to 
79,9ihed.  Bailey  on  Bills,  2d  edii.  5ZA,.notet.  Smith' k  Com. 
Lauf,  222.  3  M.  ^  S.  95.  4  Bing.  390.  3  B.  if  Ad.  316.-  ChiUy 
mSills,526: 

Let  the  judgment  be  reversed. 


>  »    — 


No.  21. — J-AMB8  N.  Bbthune,  tfustoe,  &c.  plaintiff'  iti  error,  vs. 
FsANCfs  GL  WiLKiNs  and  Adolphus  S.  RuTREffiFOBO,  Sheriff, 
&C.  defendants. 

tl.]  An  ii^aacticm  wHl  not  be  graatedto  restrain  a  meri  tretpas$,  soaceptible 
of  perfect  pMciniary  compRiMtiony  and  for  wfaiofa  the  party  may  obtain 

.  adequate  satiflfaeCion  in  the  ordinary  coprte.of  law.  .-To  antborfM  a  Cbut 
of  Equity  to  interfere  in  cases  of  trespass,  ihere  muit  be  something  partial 
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br  oripeoial  in  "die  e«ae,  for  whkb  a  Court  of  Law  cunnot  affonl  tulcqnato 
iqidreM. 

[2.]  An  allegaticHi  in  the  bill,  th;»t  the  tenant  will  be.  rendered  homeleas,  for 

want  of  meant  to  procure  another  habitation,  will  not  authorize  a  Court  of 

Bqoity  to  restrain  the  officer,  by  injunction,  from  placing  the^'purcbuser  at 

.   BEeriff't  sale  in  posiessioi^^  the  premiaei.     The  Act  of  1823,  which  an- 

-  thocizes  the  Shentf  to  place  (he  purehaaer  of  real  estate  in   poescMiioD, 

does  nfot  jostify  the  officer  in  diapoMessing  any  other  -peraoa  but  the  dtfet^ 


doHl  m  exeaUiom,  kis  hgw»  or  (emants. 

In  Equity » in  Muscogee  Superior  Court.  Decision  by  Judge 
ALE>ANDB»,,at  Chambers,  Octobejr,  1849. 

James  N.  Bethune,  as  trustee  of  Mrs.  Parizade  Mitchell  -and 
her  childreOf  filed  a  bill,  alleging  that  on  1st  January,  1846,  James 
S^  Norman  purchased  a  certain  lot  of  land  in  Wynnton,  of  ^ohn 
Banksg  for  ^1000,  aitd  gave  his  four  promissory  notes  for  the 
sanie,  taking  at  the  same  time  from  ^anks,  a  bond  to  make  titles 
when  tiie  notes  were  paid ;  that  subsequently,  on  Ist  September, 
1847,  the  complainant,  as  trustee,  purchased  of  Norman,  the  bond 
of  Banks,  and  caused  the  same  to  be  transferred  to  himself,  as  trus- 
tee ;  that  he,  as  trustee,  undertook  to  pay  the  notes  gi^en  by  Nor- 
man for  the  purchase  money — ^the  whole  being  still  unpaid  ;  that, 
as  trustee,  he  had  paid  one  of  the  notes  and  a  part  of  the  second, 
and.that  Mrs.  Mitchell  and  her  busband,  Isaac  Mitchell,  had  been 
in  possdiilM|6Ter  since. 

The  hrJkmKmt  alleged)  that  in  November,  1848,  one  George 
Hargraveoi^yr.  -Obtained  judgment  against  James  S.  Norman  for 
C2^,  besides  interest,  and  caused  the  Ji.  fa.  issued  thereon  to  bo 
levied  on  this  lot  of  land ;  that  the  same  was  sold  by  the  Sheriff, 
and  purchased  by  Col.  Seaborn  Jones  for  $1!^9,  who  subsequently 
transferred  his  bid  io  Francis  G.  Wilkins,  to  whom  the  Sheri^ 
made  a  deed;  that  Wilkins  gave  the  Sheriff  a  bond  to  indemnify 
him  for  damage  or  loss,  upon  which  the  Sheriff  agreed,  to  give 
him  possession  of  the  land;  that  the  Sheriff  had  threatened  to' 
turn  Isaac  Mitchell  and  his  family  out  of  possession — to  avert 
which,  Mitchell,  in  writing,  acknowledged  himself  to  be  the  ten- 
ant of  Wilkins. 

"The  bill  was  to  quiet  the  possession  of  the  ce9tm  que  trusts  of 
complainant,  and  prayed  for  a  per{>etual  injunction  ag:ainst  Wil- 
Idns,  and  for  general  relief. 
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Bethane  vs.  Willl^iiis  and  RuUierfi)nI. 

The  answer  of  WUkiiis  admitted,  that  he  had  heard  of  the 
daim  of  complainant,  before  bis  purchase,  but  insisted  that  Isaac 
Mitchell  made  the  purchase  6f  Norman  ;  that  the  ^.  fa,  against 
Korman,  under^which  thelainl  was  sold,  was  founded  on  a  judg- 
ment recovered  on  one  of  Uie  notes  given  for  the  purchase  mo- 
ney. The  answer  fiu*ther  admitted,  that  the  land  was  bid  off  by 
Cok  Jones,  and  purchased  of  him  by  defendant,  and  that  her  took 
sn  acknowledgment,  in  wnting,  from  Isaac  M!tchell»'that  he  h^d 
as  tenant  of  defendant ;  but  defendant  insisted  that  the  acknow- 
ledgment  was  written  by  the  confiplainant  himself,  and  under  an 
agreement  with  him,  that  defendant  would  acknowledge  service 
of  an  action  of  ejectment,  to  be  brought  by  complainant  fOr  the 
land. 

On  the  coming  in  of  the  answer;  a  motion  was  made  to  dissolve 
the  injunction,  on  the  ground  that  the  equity  in  the  bill  was  sworn 
oflT.     The  Court  sustained  the  motion,  and  xsomplai'naBt  excepted* 

H.  HoiiTj  for  plaintifF  in  error. 

« 

H.  L.  Bbnnino,  for  delbndant. 

By  the  Court. — LuMpkin,  J.  delivering  the  optnioOr 

This  bill  was  filed  to  restrain  the  Sheriff,  by  injunction,  from 
placing  the  purchaser  of  a  certain  lot  in  ColumbusgriLBfaerifif's 
salOy  in  pbasession  of  the  premises,  on  the  ground  ^SNlie  com- 
plainant is  the  owner  of  the  property  so  purchaied ;  iBBi|  that  be- 
ing neither  defendant  in  execution,  his  heir  or  tenant,  tKe  SherifT 
18  not  authorized  to  eject  him  from  the  premises. 

The  defendants  having  answered  the  bill,  moved  the  Court  be- 
low to  dissolve  the  injunction,  upon  the  grround  that  the  equity  in 
the  Ifill  had  been  fully  sworn  off;  which  motion  was  granted, 
and  thereupon  the  complainant  excepted,  and  now  assigns  the 
tame  for  error  in  this  Court. 

[1.]  We  feel  bound  to  affirm  the  order  dissolving  the  injunc- 
tion, not,  however,  because  the  equity  in  the  biH  was  sworn  off, 
but  because  the  injunction  ought  never  to  have  been  granted. 
Anthony  V9.  Brooh,  5  Gn.  R.  676.  The  injury  threatened  is,  at 
most,  a  mere  freepaM,  susceptible  of  ample  pecuniary  compensa- 
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fiofliffi&g  v«.  Parker  and  mBOtfaflr. 


timr,  «iid  for  which  the  pftrt  j  aggriered  may,  and  no  donbt  will* 
ubteiit  adeqaate  dams^^es  in  a  Court  of  Law. 

'[2.]  And  to  thatredroM  the  eoinplainaift  ia  x«mittad,  shoqld  the 
^eriff;  Withoot  aathofity  of  law»  forcibly  diapomcM  him.  Xbet^ 
isHUithuig  '[spedal  in  thia  case,  &r  which  a  Court  of  Law  ccmld 
obt  administer  a  aatiafiustoiy  remedy.  It  ia  true  that  the  biU  al- 
leges* dmt  the  tenants— the  cetim  que  tmti  of  the  coQif^ainant— > 
iroQld  become  homeless  and  houselesa,  for  want  of  means  to  pro-, 
vide  9M^ker  habitaiiOT.  Thik*  howeDsr,  would  only  aggravate 
the  trespass  and  enhance  the  measure  of  damage. 

JOC  d^  jodgmenrbelow  be  aflSrnled. 


Wo.  22d « -•  JoHJr  J>  Sff BLMNO,  pl^ntiff  in  error,  v«.  Simbon  Par- 

KSE  and  another,  defendants. 

[1.1  The  jUt  of  1822,  which  deelare«  thaV"  In  cases  where  an  appeal  U  en> 
tered  from  the£nt  verdict,  the  propierty  of  tho  party  agaiiMt  \fliom  the  Ter- 
dictis  reajmpdii  ihaU  notbebomid,  except  IWun  the  ^gning  t>f  the  jodg- 
ment  on  ^9g|mal,  except  so  &r  as  to  prevent  the  alienation,  by  the  party, . 
of  llis»  iMJrtw^  w*M^  1"  uperty,  betweea  (he  signing  of  the  ^nt  jndgiDent 
and  t^.d|tt%of  dbe  judgment  on  the  appekl,"  ia  intended  only  to  pre- 
yfnt  ih9  sKeiMittoii  of  property  by  the  defendant,  pending  the  -appeal,  tp 
iherinjary  of  the  filainliff;  Hddr  that  under  thia  Aet,.t»K>  jodgments  bein^ 
obtained  in  &vor  of  two  plaiatiffii  at  the  same  term,  againct  the  some  de« 
fendaai;  updii  one  of  w&ich  only  tfn  appeal  is  entered,  and  pending  thi^ 
apf|eal,'lb»  deJbiDdftnt  aUeiis  his  property,  which  ii  finally  brought  tQ  sale, 
a4ef  ac  Jodgnent  on  the  appeal^  the  jndgmeift  on  the  ftppeal  !•  not  entitled 
to,shf|re  i4'tlie4ifltrib«tk>nrOf  the  fdnd,  with  the  judgment  at  Cotnmon 
Law,  iq^  wiueh  no  appeal  wa«  eDt«*ed. 

Rule  agAihst.  SfaerifiT^  Talbot  Superior  Court. .  Decided,  by 
Ju^ge  AtslA^iunti  September  Adjourned  Term,  1849. 

The  only  ques^on  in  ibis  case,  arose  upon  the  foUowing  agreed 
fltatemcM  xn  &ct§ :      ' 

1^.  via.  16 . 
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.    Snelliiig  vs,  Parl^er  and  another. 


At  the  December  Term  of  the  Inferior  Courif  of  Talbot  Oouii*> 
tj,  1842,  John  S.  Buckncr  and  John  J.  Snelling,  each  obtained' 
ajadgmeiit  againat  Charles' Evtuis.  An  appeal  was  entered 
frotp  the  judgment  iiifavorbf  Snellingw-which  appeal  was  <fe- 
termined  at  March  Term,  1846,  and  a  juilgment  entered  hi  favor 
of  Shelling^  It  was  farther  agr^d,  thac  the  money  in  the  .hands 
of^the  Sheriff,  wiiB  raised  out  of- property  alicfned  and  sold  by 
Evantf,  after  the  first-,  judgment,  and  before  the  judgment  bii  the 
appeal.  Backuer  and  Snelling  both  claamed  t^e  amount  in  the 
SherifiTs  hands.  v  •  ..  . 

The  Court  ordered  the  whole  amount  to  be  paid  to  Backnar, 
and  Snelling  excepted. 

ij.  B.  Smith,  for  plaintiff  in  error,,  cited^ 

Harden  t».  StwaU^  Simmons  Sf  Co.X  Kelly,  95. 

WoRKELL,  for  defbndant, 

The  Court  not  being  unanimous  in  their  cteoision,  proncHineed 
■  their « opinions  tma^m.  .       •     . 

-    ■       •  .  •  ^        ■ '  ■  • 

^ISB^T,  J.  delivering  the  opinion  of  the  CouJ^"  ^ 


[1.]  Two  juc[gmeats  w^ere  obtained  by  tw# 
against  the  same  defendant,  at -Common  Law  ;  upoiMAiof  them 
an  appeal  was  entered,  tfpoh  th^  other'  no  appeal'  w|ts  ^entered. 
Intervening  thie  date  of  the  judgment  At.CcmHAOD  Law;  aiid  the 
judgment  rendered  on  the  appealf  in  the  app6al  case,  the  defeinlaiit 
aliened  his  property.  Af^erthe  judgment  on  tlie  appeal,  his  proper- 
ty was  levied  upon  and  ek>ld.  The  money  arising  from  thb  sale,  be- 
ing in  the  hands  of  the  Court  for  distribtitibn,  th<B  plaintiff  in  the 
judgment  on  the  appeal  d aimed  to  be  let  in  upon  equal  footing 
with  the  judgme,nt  aUCommon  L'aw^  from  which  there  had  been 
no  appeal — that  judgment^  conte^tmg,  denied  the  rijb^t  of  ^le 
*  appeal  judgment  to  be  so  let  in— -claiming' tKe  whole  fund  upon 
its  own  prior  and  better  lien.  '  The  Court  be!aw  ordered  the 
whole  fund  tobfe  paid  to  the  Corbmon  Law  judgmeift.    The 
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piaiBttir  in  t)ie  appeflil  judgment  excopted,  anc|  thmt  ord^r  i^  fot 
the  review  of  this  Court. 

*  Thp  judgment  of  this  Court  ia,  that  the'  Circuit  Court  admin- 
iatered^  the  law  correctly.  •  B j  Statute,  all  judgtnents  take  Ken 
from  the  term  at  which  they  are  rendered.  Thia  is  the  general 
rule.  By  -this  rule,  how  stand  these  two  judgments,  when  both 
were  reisdered  at  Common  Law?  Both  stood  upon  ihe  same 
^aMbiM  both  acquired  a  Hen — and  the  liens  were  equal  ;*  and 
-had  no.  appeal  heen  Entered-  upon  either,  they  wotdd  have  Equally 
bound  all  the  property  of  th^  defendant,  and  would  have  been 
entitled-td  <ihare  in  the  distribution  of  this  fund^  But  one  is  ap« 
pealed  f)-om  and  the  other  is  not»  How,  then,  stands  the  easel 
Why,  the  judgment  upon  which  there  is  no  appeal,  stands  nnaf^ 
fected  by  the  appeal  entered  on  the  other.  Its  lien  is  |>eriect 
titill.  It  binds  all  the  property  of  the  defendant,  tvhether  it  shall 
be  aHened  or  'not.  It  is  bound  to  share  with  no  judgment  at  the 
tifne  of  its  date,  not  rendered. 

But  the  effect-of  the  appeal  on  the  other  judgment  is,  to  pre-* 
vent  the  lien  which  'H  held  before  the  appeal.  The  appeal  opens 
the  whole  case — it  renews  the  litigation  before  the  appellate  tri" 
bunal.  When  it  reaches  that  tribunal,  the  case  is  before  it  in  its 
totality.  When  an  appeal  is  entered,  there  is  no  judgment^ 
Whether  there  ever  will  be  a  judgment  or  not  in  thd  case  for  the 
plaintiff,  depends  upon  tho  event  of  the  trial  on  the  appeal.  If 
the  trial  tVpllpa  in  favor  of  the  plaintiff,  then,  and  not  till  then,  is 
there  any  lien^Weated  for  him,  except  in  one  tingle  instance  ^nd 
for  dau  ^tkgU  pufp&se.  These  exceptions  are  created  by  the  Act 
of  l8^.  That  Act  not  only  creates  the  exceptions  which  1  will 
.  atdte,  but  it  declares  all  the  principles  in  relation  to  the^o  tw<> 
judgments,  which  I  have  before  stated.  For  example,  it  declare8« 
**  that  all  the  property  of  the  party  against  whom  a  verdict  shall 
he  entered,  and  a  judgment  signed  thereon,  in  conforttdty  to  the 
provisionA  of  the  26lh  section  of  the  Judiciary  Act  of  1799,;  shall 
be  bound  from  the  signing  of  the  first  judgment,  in  cases  whei-e 
ffo  appeal  is  entered.*'  That  is  to  say,' if  an  appeal  is  entered,  tbd 
first  judgment  does  not  bind  the  property  of  the  defendant,  froln 
its  sighing.  Now,  this  judgment  at  Common  Law,  not  being 
appealed  from,  by  this  very  Act,  acquired  an  unrestricted,  unlim- 
ited, absolute  lien"  upon  all  this  property,  and,  of  course,  the  mo* 
ney  raised  from  the  sale  of  it,  at  the  time  it  waB  first  signed.  Then 
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it  imd  no  compedtor— ^now  it  has  none,  as  we  shall  eee^  •  The  full 
lien-which  this  Statute  gave  it,  when  first  sigped,  accompanies  it 
tan  4x0  tune  when  it  seeks  itssatie&ction  before  this  Court,  wholly 
mmnpaired  Jby  any  thing  that  I  can  see.  If  this  Act  stopped  p^ 
hearSf  the  inference  would  bo  irresistibly,  that  a  judginent. -i^ 
p^aleQ  from,  does  not  bind  the  property  of  the  defendant  from 
the  time  of  its  first  signing.  But  it.  does  not  stop  hera.  It  de- 
dares  farther,  that  in  cases  where  an  appeal  u  entered  from  the 
&Qt  verdict,  the  property  of  the  party  against  whom  the  verdict 
i»  rendered,  shall  not  he '  hounds  exeept  from  the  Mgmng  of4he 
jnigmaU.  on  the  appeal.  Thus  declaring  all  the  propositions  I 
have  laid  down  as  to  the  etfect  of  an  appeal  But  iM>w  cqmM 
the  ezcepdons  to  which  I  just  now  referred.  The  Act  proce^tds, 
^  except  ao  &r  as  to^evoa  the  tdiencUum  by  the  party,  of  his^  her 
OTth^  property,  between  the  signing  of  the  first  judgment  and 
the  signing  of  the  judgment  on  the  appeal."  .By  whi^h  J  -un^ 
derstand  the  Actto  say,  ^at  the  first  signing  o£  a  judgment  which 
is  appealed  from,. has  geherally  no  efiect— ^sreales  no  lien  what* 
•verr— 4uid  that  the  property  of  the  defendant  is  not  bound  until 
Ae  signing  of  the  judgment  on  the  appeal,  except  im  one  metamcep 
Ibid  that  is  where  the  defendant  aliens  his  property ;  and  eapcept 
for  one  purpoet^  and  that  is  to  prevent  such  alienation.  Words 
cannot  be  plainer.  The  property  of  the  defendant  is  not  bpuiid, 
by  the  iermi  of  the  Act,  except  where  it  is  aliened*  and  to  |>revent 
fjie  alienation..  Now,  because  the  judgment  pa. tlut  first  trial  iaa 
judgment  for  that  purpose,  it  is  contended  that  mUep,  is  ereatad 
ibr  it  on  sucb  property  as  is  aliened.  This  I  do  not  deny ^. but 
kisy  to  my  mind,  a  lien  good  only  agauist  the  title  of  the  parch*- 
ser.  As  between  him  and,  the  plaintiff  in  that  jndgmenti  his  titte 
must  yield;  and  when  hb  property  iseoldt  the  -plaintil^  if  not 
superseded  by  a  hotter  Hen,  will  take  the  money*.  The  object  ai 
ihelaw  clearly  is,  to  prevent  a  fraudulent  alienatioa  of  property^ 
fay  defendants,  pending  an  appeal|.to.  the  injury^  partiAaplaHi- 
ti&.  To  prevent  that,  the  law  gives  effect  to  the  first  ja^gment, 
in  da^e  of  appeal,  and  for  no  other  purpose.  In  gives  fto  efl^t  to 
it  as  against  other  judgments  not  appealed  frpm.  They  stand 
with  a  perfect  prior  lien>  unafiected  by  this  Act.  They  are  neither 
benefited  nor  injured  by  it.  Their  lien  binds  the  property  at  all 
events.  But  the  construction  contended  for,  wqhU  injure  them, 
in  all  cases  where  the  property  aliened  is^ill  the  property  of  the 
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defendant,  and  16  not  Bufficicmt»  as  in'tbis  case,  to  pay  both  J4idg- 
ipenta.  Tbia  construction  impairs  the  lien  of  judgments,  from 
wkich  there  ia  no  ^peal — it  holds  them  in  abeyance,  so  far  as 
aliened  proper^  ia  concerned,  and  compels  them  to  take,  pro  raid ^ 
with  s  judgment  pochaps  six  months,  it  may  be  six  yeai's,  young- 
er* But  bow  b  it  possible  to  extend  the  exception  in  the  Statute 
beyond  ila  terms  t  The  rule  is,  that  judgments  appealed  from, 
do  nctrfaittd  property,  except  from  die  signing  of  the  judgment  on 
the  appeaL  The  exception  is,  ihat  they  do  bind  it  for  the  pur- 
peee  of  piwrenting  alienation.  New,  how  can  this  excepti6n  be 
so  eakxged  as  to  give  efiect  to  judgments  appealed  from,  not  only 
to  prereat  alienation,  but  farther,  for  the  purpose  of  wealcening 
and  iimiting  the  liens  of  other  judgments  ]  The  idea  is  plainer 
thoa— the  rule  is,  judgments .  appealed  frOm,  are  tio  judgmeMa 
but  from  the  aigning -of  the  judgment  on  the  appeaL  The  ex- 
oepCioa  iMt  they,  ore  judgmaris  to  .prewaU  aUtnation*  Hx>w  eair 
this  -exceptiouj  ia  coatravention  of  the  rule,  make  them  judgment^ 
lor  another  purpose,  to  wit :  -for  the  purpose  of  holding  (in  case 
proper^f-  ia  aliened)  equal  lien  with  judgements  whoae  lien  is  older 
and  better  by  the  general  Law  t  By  all  rules  of  ^ousiructioiir 
the  exception  proves  the  rule  and  excludes  any  othor  exception. 
One  of  the  consequences  of  the  conatfuction  I  am  combatting, 
will  ba.to  put  it  in  the  power  of  a  defendant,  when  an  appeal  is 
entered,  by  ae)^^  his  property,  to  lessen  the  claim  of  a  subsist* 
ing  judgn9ei|i|^..^givea9^  the  power  to  let  in  the  claim  of  xh6 
plaintiff  oa  ^i(-j|>pealt'^veo  if  founded  on  an  open  aecoimtf 
equally  to  par^lpate  in  a  fund  raised  from  alienated  property^ 
with  a  judgment.  If  that  be  the  true  construction*  then,  in  cases 
like  this,  ^  ]^ntiff;ion  the  appeal  ought  and  would  desire,  that 
the  defendant  tfhouloSaell  his  property,  since,  by  the  sale  alone,  he 
gets  a  clmm  upon  it,  equal  to  the  judgment  noi  appealed  from  x 
whilst,  at  the  same  time,  to  prevent  such  sale  ia  the  very  object 
which  the  Act  of  1822  has  in  view.  But  the  construction  whidi 
we  give  -tathe  Act,  whilst  it  maintains  the  dignity  of  the  judg- 
ment not  appealed-  from,  ^ves  to  that  Act  a  specific,  and  highly 
beneficial  effeet  That  effect  is,  pending  an  appeal,  to  prevent  an 
alieaation  of  his  property  by  the  defendant,  to.  the  prejudice  of 
the  plaintiff's  clum. 
'Let  the  judgment  below  be  affirmed. 
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LuMPKfN,  J.  concurring— 

The  preamble  to  tbe  Abt  of  l$22  sets  forth,  that  **  a  contrariety 
of  deciaioDt-hffring  taken  place  in  the  different  Courts  of  this 
State,  as.  to  the  time  when  tlie  property  of  the  party  against 
whom  judgment  is  entered,  shall  be  bound,  &c.'^  JBSnticU,  *f  that 
£rom  nsA  after  the'  passing  of  said  Act^  all  property  oTthe  party 
<9gainst  \^hom  a  verdict  shall  be  rendesed,  and  a- judgment  signed 
ihereon,  in  coufbrmity  to  the  prdvisioBS  of  the  26th  section  of  ihe 
Act  id  1799,  shall  be  bound  from  the  signing  of  the  first^dg- 
fnent,  tn  casa  where  no  jappeatit-entered  ;  -but  m  cases  wbeve  an 
appeal  is  entered  fronrthe  first  vefdictithe  property  of  the  party 
jEigatnst  whom  the  verdict  is  rendered,  shall  ^t]  be  bound,  ex- 
icept  from  the  signing  of  the  judgment  on  the  appeal— except  so 
far  as  to  prevent  the  alienation,  by  the  party,  of  his,  her,  or  their 
property,  between  the  signing  of  the  first  judgment  and  the  signing 
ofthe  judgment  on  the  appeal."     Pniicf,  451.     r 

I  have  transcribed  only  so  much  of  this  Act  aS  relates  to  the^ 
question  to  be-  decided,  which  is  this :  Two'  judgments  were  ob- 
tained at  the  Same  Court,  from  one  of  which  an  appeal  was  en- 
tered, and  prosecuted  to  a  second  and  final  trial.  The'defendant 
in  both  judgments,  between  the  signing  of  the  first  judgment  and 
the  signing  the  judgment  on  the  appealt  alienated  a  portion  of  his 
'  property,  which  has  been  levied  on  tt^d.  sold^  ttd  the  money 
.brought  into>  Court  for  distribution.  Do  thes«-  jtbflgments  takes 
pro^'faia/oT  does-thejudgment  which  was  unappealed  firom,  an4 
which,-  consequently,'is  prior  in  date,'have  the  preference  f 

If  the  wtirds  of  this  Statute  were  doubtful,  the  preamble  would 
furnish  a  key  to  its  meaning.  Zt  recites  that  a  contrariety  bf  de- 
ctsions-'had  taken  place  in  tbe  different  Circuits  of  the 'State,  as  to 
the  time  when  the  prbpcnty  of  the  patty  ag&inst  whom,  a  judg- 
ment is  entered,  shall  be  bound.  Some  of  the  Courts  held,  that 
'  notwithstanding  an  appeal  was  entered,  atll  the  property  of  the 
defendant  was  bound  from  the  first  judgment;  others,  that  the 
entry  of  the  appeal  vacated  the  $rst  judgment,  unless  it  was  dis- 
missed, when,  of  course,  this  first  judgment  stood- affirmed.  Now, 
in  view  'of  this  controversy,  the  Legislature  declare,  tbat  all  the 
property  of  the  party  shall  be  bound,  according  to  the  provisions 
of  the  26th  section.of  the  Act  of  1799,  from  the  signing  of  die 
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first  Judgment,  in  case§  wher^  no  appeal  is  entered.  But  if  an  ap- 
peal is  entered,  tben-the  property  t^  liie  dctcuduut  «//a//  not  be 
boand,  except  from  tbe  sigping  of  the  judgment  ou  the  appeal— 
except  90  Jar  as  to- prevent  its  alienation. 

For  ray'$elf,  I  do  not  foci  at  liberty  lo  say  that  it  sJiall  he  bound 
beyond  this. 

Beeided  settling  the  contrariety  of  decisions  which  hod  sprung 
up  in  the  Courts  againU  the  lien  o{  tlie  firi>t  judgment,  in  cases  of 
appeal*  the  Legislature  «eem^  to  have  had  but  a  single  object  in 
TiBw,  in  passing  this  Act*  and  that  was,  to  prevent  the  alienation, 
by  the  defendant,  of  bis  property,  intermediate  the  first  and 
•aacosd  jadgmeiU'  And  the  justice  and  propriety  of  this  was 
suggested,  no  doubt,  by  the  fact,.that  tbey  'bad  already  declared, 
in  tbe  {/Tevious  part  of  tbe  iiection,  that  no  lieo  waa  created  on 
tbe  property,  provided  an  appeal  was  entered.  They  then  enact, 
by,  way  of  exception,  in  tbe  conclusion  of  tbe  8ccti9p,  tbat  the  de- 
fisndant  shall  not  alienate  bis  ptxiperty,  ^o  as  to  weaken  or  defeat 
tbe  rights  of  tbe  creditor,  or  the  security,  on  the  appeal,  in  the 
event  of  bis  baving  tbe  debt  to  pay ;  but  th^t  both  shall  \e  re- 
mitted back*  if  necessary,  to  the  first  judgment  i  that  is,,  tbe  Le- 
gislature intended  to  say,  and  have  said,  in  so  many  plain  English 
words,  .tbat  for  the  protection  of  the  appeal  creditor,  and  the  se- 
carity  on  the  appeal — a  favorite  class  with  all  our  laws — aU  tke 
•property  which  the  defendant  held  at  the  time  the. first  judgment 
WB9  rendered,  shall  be  retained  and  held  subject  to  the.  ultimate 
recovery  in  tbe  case  ;  and  that  if  the  defendant  attempts  to  dis- 
pose of  it,  it  may  be  followed  in  the  hands  of  the  purchaser,  and 
msCde  liable.  Otherwise,  tbe  elder  )tidgmcnt,  which  was  u nap- 
pealed  from,  finding  it  more  convenient  to  seek  satisfaction  out  of 
the  property  in  possession  of  the  debtor,  the  lion  would  have 
been  lost  tp  the  appeal  creditor,  upon  that  whiqb  >vas  conveyed 
avvay,  aiid  hia<o\yp  safety,  as  well  as  the  indemnity  of  the  secu- 
rity on  the  appeal,  joopauliscd.  ,    / 

But,  lask,  did  the  Legislature  Resign  to  interfere  with  the 
relativeliens  of  judgments,  as  fixed  by  the  Judiciary  Aci  of  1799  ? 
To  my  mind,  it  is  plain  that  they  4lid  not.  Indeed,  it  would  seem 
fo  me, .that  tbey  bad  not  lefl  the  matter  to  conjecture;  for  the 
Act  itself  expressly  declares,  that  in  cases  where  an  appeal  is  en- 
tered from- the  first  verdict,  the  property  of  the  party  against 

horn  tbe  verdict  is  rendered,  shall  not  be  bound,  except  from 
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the  tigmng'c^.the  judgment  on  the  appeal.  Is  it  not  mavifeaf^ 
therefore,  that  the  Legislature  did  not  intend  ta  disturb  the  law 
of  Men,  as  it  preyioualy  existed^  between  the  judgments  them- 
sehres?' 

But,  while  it  is  conceded  that  aH  this  is  true,  where  the  defen- 
dant makes  no  attempt  to  sell  his  property,  yet  that  Act,  under 
the  Stjitute,  fires  the  appeal  lien  from  the  first  yerdiet  Sueh, 
however*  is  not  the  language  ot  the  Statute.  It  is  true  that  that 
ereut  creates  a' qualified  lien,  (torn  the  date  of  the  SrstJudgfrnonC 
But  fbr  what  purpose,  and  to  what  extent }  I  answer,  in.  die- 
tmpuf  the  law  itself,  **  so/ar  a*  tqprmfoU  tkeaRenaiioiby  iJUde^ 
Jikdimy*  but  not  ^  fiir,  I  respeetfuny^  add,  as  to  interfere  with 
ttieHen  of  an  older  Judgment. 

Aind  whyahould  it  be  aol  Under  this  Act,  by  no  shift  or  de- 
vice' on  the  part  of  the  debtor  himsetC  or  in  connection  with  th# 
other  judgment  creditors,  can  he  prevent  the  whole  of  h&  pro* 

S^fty  from  being  made  Kable  for  the  whole  of  his  debts ;  and  if 
e  proceeds  would  be  rateably  distributed  among  them,  a&> 
cording  to  the  seniority  of  their  respective  lienst  why  should 
alienation,  or  any  other  act,  done  er  attempted  by  ^e  defen(&n€| 
alleet  the  rights,  of  his  creditors  I  ^In  other  words,  why  should 
the  fact  that  he  has  sold  his  property,  place  the  appeal  creditor  in 
a  better  situation  than  if  he  had  not  sold  it  I  Can  there  be  any 
good  reason  assignedr  finr  supposing  xbat  the  L^^lature  would ' 
bave.been  influenced  by  any  consideration  whatever,  to  plaee  the 
relative  rights  of  the  creditors  themselves  upon  the  happening  er 
not  of  such  a  contingency  1 

In,  caaed  of  atmchment^  vigilance  is  l*ewarded  by  causing  tlie 
firisf  served  to  be  first  satisfied.  But  so  sacred  did  the  L^pslature 
regard  prior  liens,  that  they  would  not  permit  even  the  atta^ing 
creditor  tb  assert  Ms  lien  before  an  older /imi^^ibism/  credited.  But 
it  is  srguedv  that  under  the  Act  of  1822,  a  lien  is  givte  to  an  vp* 
peal  judgment,  as  against  not  only  the  purchaser,  but  aH -other 
judgment  cVreditors,  not  on  account  of  any  thing  dime  by  the 
cf^hors,  but  by  ^e  act  of  tlfe  debtor,  in  aUenatiag  his  property^ 
iind  which,  it  is  admitted;  it  otherwise  would  not  have*  had ;  and 
that»  too,  when,  perhaps,  the  elder  judgment  has  followed  die 
property,  and  brought  it  to  market !  In  ibis  case,  1  believe,  (I 
do  ne^iq»ealt  confidently^  not  liaving  the  papers  befin^  Ae,)  ihe 
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fileiia  nccidetUally  otlicrwise ;  auU  this  <k>es  not  weaken  the  force 
of  the  arguiaent. 

Batertainhig  diese  news  of  the  Statute,  I  coaeur  in  tha  verdict 
"oi  aflurinaDoe* 


.    WMUfBBf  J.  diaaeating. 

The  view  which  I  take  of  the  Act  of  the  CU)neral^  AMenhly, 
panod  iMi  December/ 1882,  necessarily  compels  me  to  dissent 
ihmr  the  jodgneft  of  the  Couxt  in  this  case.  It  appeatv  from 
the  record  before  rae,  that  Snelling  and  Buckner  both  obtained 
jndgBieots  against  Charles  Eyans,  in  the  Inferior  Court  of  Tal- 
bot CountjTf  at  the  same  term  of  the  Coart»  in  the  /ear  I84S. 
Bvans,  the  defendant  in  the  respectire  judgments,  entered  an 
aypoal  from  the  judgment  obtained  against  him  by  SnelKng,  to 
tke  Snperier  Conn,  but  did  not  enter  an  appeal  from  Buckner's 
judgment  Judgment  was  regularly  entered  up  and' signed,  in 
in  ^e  Inferior  Court,  against  the  defendant,  in  both  cases,  at  the 
aasne  term  of  the  Court.  In  March,  1846,  the  appeal  cause  was 
tried  in  the  Superior  Courts*  and  Snelling's  first  judgment  was 
confiimed.  From  the  judgment  rendered  in  favor  of  Soelling, 
pa  the  appeal,  coufirming  tho  first  judgment  against  Evans,  an 
execution  issued  and  was  levied  on  the  property  of  Evans,  tho 
defimdant,  which  property  had  been  aliened  and-  sold  by  Evans, 
after  the.  signing  of  the  judgment  obtained  by  Snelling  against 
Win, -in  the  Inferior  Court,  but  before  the  signing  of  the  judgment 
on  the  appeal.  The  property  of  Evans,  so  aliened  and  sold  by 
Uai,  between  the  signing  of  the  first  judgment- snd  the  signing  of 
the  judgment  on  the  appeal,  was  sold  by  the  Sheriff,  by  virtue  of 
Sadiliag's  Ji.  fit.  and  the  proceeds  of  such  sal^  remained  in  the 
kmids  of  the  SheriC  At  the  October  Term,  1849,  of  Talbot 
Siq^or  Court,  Soelling  moved  a  rule  against  the  Sheriff,  requir- 
ing Mm  to  pay  over  to  his  Ji.fii.  the  money  in  his  hands  arising 
ihoo  the  sde  of  Evans'  property.  Buckner  appeared  and  claim- 
ed die  money  on  ins  JLfit,  and  contended  he  was  entitled  to  it, 
inasmueh  as  the  ^£ea  of  hir  judgment  had  priority  in  point  of 
time  over  that  of  Snelling's  judgment.    The  Conrt  below  decid- 
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6d  tliat  BockoBi'ji  jadgmont  ..vm  eolitled  totbe  moneys  wbere- 
i|pon  Snelliiig'  except^ 

-  The  questioa  presented  by  this  record  is,,  whether  a  jodgment 
^(UDSt  a  defendant,  from  which  he  enters  an  appeal,  operstes  aa 
a liem  upon,  andiinda  the  property  of  such  defendant,  when  the 
property  is  aiienaied  and  transferred  by  him  hUcrmediaU^  the 
signing  of  the  first  judgment  and  the  judgment  on  the  appeal } 
If  the  property  of  the  defendant  which  he  alienates  tnd- sells, 
itUermediiUe  the  signing  of  the  fir^  judgment  and  the  judgment 
Oft  the  i^peal,  is  bmmd  for  the  payment  of  the  judgment jreoder- 
0d  oa  the  appeal,  then  itfoUows,  as  a  aeoessary  e6os^iieDce,.that 
thefibi  attaches  from  theraigning  of  the  ^H  judgitoiitrfbrtbe 
X!eason9  4hat  the  property  being  alienated  and  sold  by^the  defend- 
ant, hefart  the  rendition  of  th^  judgment  on  the  apjf^,  the  latler 
Judgment  could  not  bind  il.  -       . 

The  judgment  on  the  appeal,  being  rendered  tffttr  the  defisnd- 
ant  hasaold  the  property,  that  judgment  does  not  cieate  ^  Ben 
npoo  it  or  bind  it ;  and  if  .the  property  so  alienated  and  sold  bj 
the  defendant,  is  homnd  for  the  payment  of-  the  ereditor**  judg^ 
ment  on  the  appeali  th^.  Hen  attaches,  from  die>date  of  the  y^^rct 
judgement,  according' to  the  proyisions  of  tbeffarst  section  of  the 
Act  of  1822. 

By  the  Judimry  Act  of  1799,  ail  the  property  of  the  defimkant 
is  bound  from  the  agnmg  of  the  >&<<  jndgiftenL  /ViaMi  426. 
Sow  bound  I  For  the  payment  of  the  judgmentcipditer'a  debt 
The  judgment  creates  a  lie»  upon  all  die  dirfentfant's  propeityt 
for  the  payment  of'  that  judgment,  and  if  t^  defendant  alienatea 
his  property  afler  the  date  of  the  judgment,  it  is  still  aabjeer  to 
aatisfy  it.  If  Uiece  had  been 'no  aj^Mtl  from  Snelling's- judg- 
ment, then  it  will  be  conceded  that  Buckner's«nd.8neUing's  jud^ 
ments  would  have  beeb  entitled  to  a  pn  rata,  di^botion  of  the 
money  in  the  handax>f  the  Shenfi^  inasmuch  as  both  were  obtain-^ 
edat  the  same  term  of  tbeCourl,  and  both  bonad  and  eceated  a 
lien  npon  tlie4efendant>  property.  Doea  ^  appeals  by  the  db** 
fendant,from  Snelling*j  judgmentf  TacsdEeanil  desMoy  the  lien 
exeated  l^y  the  first  jodgment,  so  luilD  defiMt'  hia  ri^  to  have -ft 
pro  rata  distribntian  of  the  mon^  -azising  from'the  sale  of  .pro- 
perty alimated  by  the  defendaii|»  applied  tc  his  judgment  on  the 
af^iea},  according  to  the  wardM  and  iMUtUimt  of  the  Act  of  1822.^ 
The  preamble  to  that  Act  reeiteB>  **  A  contraxiety  of  deeisions 
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luuring  t$kmn  pbMee  in  tbe  JifRBTMit  Cireuitt  in  iIhs  State,  as  to 
tbe  timei/fhen  tbe  property  of  tlie  party  againat  whom  a  judg- 
ment is  entered,  shall  be  bound,  Be  ii  tmaeted.  That  firom  and  af- 
ter the  passing  of  this  Act,  afl  property  of  the  party  against 
whom  a  verdict  shall  be  entered  and  a  judgment  signed  thereon, 
in  conformity  to  the  provisions  of  the  26th  section  of  the  Judici" 
ary  Act  of  1799»  shall  be  bound  from  th^  signing  of  the  firH 
judgment,  in  cases  where  no  appeal  is  entered;  but  in  cases 
where  an  appeal  is  entered  from  the  first  Tordict,  the  property  of 
Che  party  against  whom  the  verdict  is  rendered,  shall  not  be 
bound  except  from  the  stgning  of  the  judgment  on  the  appeal, 
exerpf  j0  far  as  Is  prertmi  the  iUienAtitm  hy  the  party  of  Ats  sr 
their  propertyt  beiweem  the  eignimg  of  ike  farH  judgment  and  the 
9'gning  ef  ike  judgment  an  the  appeal, ^^     Prmee,  45  k 

The  object  of  this  Statute  is,  to  settle  a  definite  tule  ^decieianp  ■ 
as  to  tlie  time  when  the  property  of  the  party,  against  whom  a 
judgment  is  altered,  shall  be  baetnd.  The  Statute  declares,  that 
all  the  property  of  tbe  party  shall  ba^  bound  fh>m  the  time  of 
signing  the  fret  judgment,  when  no  appeal  is  entered,  afRrming 
die  Judiciary  Act  of  1799.  The  Sututethen>declares,  that  where 
an  appeal  is  entered  from  the  first  verdict,  the  pi'operty  ef  the 
party  shall  not  be  bound,  except  from  the  signing  of  the  judg- 
ment on  tiie  appeal ;  that  is  to  say,  tbe  property  of  the  party 
against  whom  the  first  judgment  shall  be  signed;  shall  not  be 
bbund  from  the  signing  of  the  first  judgment,  as  declared  by  the 
Judiciary  Act  of  1799,  where  an  appeal  is  entered,  and  repeate 
the  Judiciary  Act  of  1799  to  that  extent.  Then  follows  the  ex- 
ception  tfxpressly  made  by  the  Act,  "  Except  so  far  ato  to  prevent 
the  alienation  by  the  party  of  his,  her  or  their  property,  between 
the  sig^ning  of  the  first  judgment,  and  the  signing  of*  the  judg- 
ment on  the  appeal/* 

By  the  JudKciary  Act  of  1799,  all  the  property  of  fhe  defendant 
is  bound,  from  the  date  of  the  first  judgment.  By  the  Act  of 
1822,  thepi^erty  of  the  defbndant,  when  it  has  not  been  aliena* 
Isil  between  the  date  of  the  first  judgement  and  the  date  of  the 
judgment  on  tbe  appeal,  is  not  bound  by  the  signing  of  the  first 
judgment,  but  is  only  bound  in  cases  where  an  appeal  has  been 
entered  therefrom,  from  the  time  of  signing  the  judgment  t>n  tbe 
appeal.  But  with  regard  to  the  propi^rty  which  the  defendant 
has  alienated^  between  the  date  a£  ihn  first  judgment,  and  tho 
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date  of  the  jadgmeot  on  the  uppeal*  that  property  \b  bound  from 
the  date  of  the  ^fimi  judgpient,  as  deelared  by  the  Jodioiary  Act 
of  17d9i  md  may  be  taken  in  satialaction  of  the  judgment  ren- 
dered on  the  appeaL  The  Act  of  1822  never  was  intendedi  and 
does  not  repeal  that  part  of  the  Judiciary  Act  of  17d9,  which  de- 
daineat  that  all  the  property  of  the  defendant  shall  be  bound,  from 
the  signing  of  the  Jlrti  judgment,  so  far  as  respecta  the  property 
whidi  the  defendant  has  aUemited,  between  the  signing  the  first 
judgment  and  the  sigrning  the  judgment  on  the  appeal,  because 
such  property  is  easpretdly  excepted  from  the  operation  of-  the  Act 
of  1822.  That  Act  substantially  declares,  that  in  eases  where  an 
appelt]  is  entered  from  the  first  judgment,  the  property  of  th^ 
defendant  shall  not  be  bound,  only  from,  the  time  of  signing  judg* 
ment  on  the  appeal,  except  when  the  defendant  shall  alienate  his 
property,  between  tiie  dat9  of  the  first  judgment  and  the  date  of 
the  judgment  on  the  appeal,  and  then  the  property,  so  aHenatcfd  by 
him,  ahaH  be  bamnd -for  the  satisfaction  of  the  judgment  on  the 
appeal,  iW>m  the  date  of  the  Jhvt  judgment,  in  the  same  manner 
as  declared  by  the  Judiciary  Act  of  1799.  As  I  •  hare  before 
said,  if  the  lien  upon  the  property  alienated  by  the  defendant,  ia 
not  created. by  ihe^et  judgment,,  it  cannot  be  created  by  the 
judgment  on  the  appeal*  for  the  reason,  that  the  defendant  has 
aliatated  theproperty  before  the  judgment  on  the  appefd,  and» 
therefore,  the  latteir  judgment  could  not  bind  iL  I  euppos^  it 
will  he  conceded,  that  Snelling  miglit  have  levied  on  the  property 
alienated,  sold  it,  and  applied  the  proceeds  thereof  in  saliafaction 
of  his  judgment,  but  for  the  judgment  of  Buckner»  which  ia 
dumad  to  have  priority  of  lien.  If  the  JirU  judgment  of  Snel^* 
ling  did  not  create  a  lien  on  the  property  aUemaited^^id.  not  bimd 
that  property  from.  ii»  dale— oh  what  legal  principle  could  his 
judgment  on  the  appeal,  obtained  subsequently  to  the  alieneUion  of 
the  property,  proceed -to  sell  it  as  the  property  (^  the  d^endant  f 
To  authorize  Snelling  to  sieze  the  property  alienated,  ip  the 
hands  of  the  purchaser,  as  the  pn^rty  of  tke  defimdantf^okd  sell 
kin  satisfaction  of  his  judgment,  he  must  necessarily  have  had  a 
Uen  upon  it ;  and  the  property  nmat  have  been  bomnd  by  that  lieu, 
in  the  hands  of  the.  defen  dantp^jyjpiit  the  alienation  thereof  to  the. 
purchaser.  When  did  that  Ifidl^ptaoh  to  the  property  seU  by  the' 
defendant  t  When  did  the  pro^ty  alienated  become  bound  for 
the  qatiafaetaon  ^:6ne]ling'B  jvdgment  f    derCaisly  vqt  iran  the 
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line  of  signing  judgment  on  the  appea)»  foFy  ai  that  time,  the  de» 
fimdant  had  sold  it.  The  lien  was  created  from  the  date  of  the 
JirMi  judgment,  while  the  defendant  wan  the  owntr  of  the  property ; 
ihe  lien  was  not  created  by  the  judgmcmt  on  the  appeal*  after  tJk» 
drftndaaU  had  Mold  the  property.  When  Snelling  obtained  hia 
jodgment  on  the  appeal,  its  lien  related  back  to  the  date  of  the 
farMi  judgment,  so  as  to  authorize  him  to  seise  and  sell  the  pro- 
petty  alienated  by  the  defendant  to  the  purchaser,  0$  tJhtpropariy 
rf  the  defendants  The  property  was  seized  in  the  hands  of  the 
purchasor,  as  tke  property  of  the  defendant,  by  virtue  of  a  judg^ 
ment  lien  of  older  date  than  the  purchaser's  title»  and  was  sold  by 
-  virtue  of  that  lien,  as  the  property  of  the  defendant,  and  the  money 
in  the  hands  of  the  Sheriflf  was  raised  from  the  sale  ot  the  defend- 
mn£e  property^  by  virtne  of  a  lien  which  bound  the  property,  of 
eqmd  date  with  Buckner's  lien.  Both  liens  were  created  at  tlie 
aame  term  of  the  Court,  and  both  were  entitled  to  a  pro  rata  dith 
tribntion  of  the  money  arising  from  the  aale  of  the  de/mdamfe 
property. 

One  of  two  propositions  must  bo  tnio,  in  my  judgment.  Sncl- 
fing  either  had  the  right  to  seize  the  property  in  the  hands  of  the 
purchaser,  sold  by  the  defendant,  between  the  dale  of  the  first 
judgment  and  the  judgment  on  the  appeal,  in  satMfatftxon  of  his 
judgment  Ken  against  the  defendant,  or  he  had  not.  If  it  is  con- 
ceded he  had  the  right  to  seize  and  sell  the  property,  by  virtue  of 
bis  judgment  lien,  at  the  property  *^  tke  defmdant,  then  his  lien 
was  created  by  the  ^rst  judgment,  which  is  of  equal  date  with 
Buckner's  judgement — ^for  Snelling  has  no  judgment  lien  ot  older 
date  than  the  sale  of  the  property  by  the  defendant  to  the  pur- 
obaser,  but  the  ^ret  judgment— he  has  no  other  judgment  lien 
l^ut  that  of  the^ri^  judgment,  which  could  have  hound  the  pro- 
perty in  the  hands  of  the  defendant's  alienee.  If  Snelling,  then, 
had  such  a  lien,  created  by  his  Jtrst  judgmentr  as  authorized  him 
to  seize  and  sell  the  property  as  tlie  property  of  the  defendant, 
dees  the  feet  that  Buckner  has  a  lien  of  equal  date,  have  the  effect 
10-  vacate  or  weaken  Snelling's  lien  ?  Holding,  as  I  do,  that 
SneUing'a  lien  was  created  by  the  Jirst  judgment,  and  bovnd  tie 
property  alienated  by  the  defendaliif^-ttom  its  date-*Suckoer's  judg- 
ment having  been  obtained  at  ^OA  same  term  of  the  Court  as 
Snelling's  first  judgment,  their  respective  liens  on  the  property  of 
the  defendant,  which  was  sok),  being  of  c^^iMi/date— 4  tm  of  the 
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opinloii>tlNit  the  mooey  in  the  hands  of  the  l%eriflr  ought  to  hmta 
been  (Kttrihnteil  to  their  respective  Hens,  fro  rata. 

In  Hardee- ei  a/.  r#.  Sfoeaff,  Sfmmotu  Sf  CV.  (1  Ketty,  92,)  I 
hvkl  snppoaed  the  same  construction  was  given  by  this  Court  ti> 
ibe  Act  of  1822,  for  which  I  now  cofitend.  In  that  case, 
8f<iTa11,  Siltamons  &  Co.  obtained  a  jndgment  againrt  Byue,  at 
Norember  Term,  1842,  of  Burke  SnperiorC<Hiit,  from  which  an. 
ijipeal  was  taken.  At  the  November  Term  of  the  Court,  1843, 
tbcr  ap|)eal  was  difqaissed,  by  consent,  and  the  first  jud^ent  con- 
finbed  by  the  order  of  the  Court.  While  the  cause  was  pending*'  . 
on  the  appeal,  Hardee  ei  ai.  obtained  judgments  against  Byno. 
On  a  motion  to  distribute  money  raised  by  a  sale  of  the  defend- 
ant's property,  the  question  was  made,  Whether  the  judgment  of 
Stotall,  Simmons  &  Co.  had  a  lieu  on  thb  money  of  the  defend-  . 
atot,  from  the  lime  of  the  dismissal  of  the  appeal  and  the  confir- 
.malion  of  the  first  judgment,  or  whether  their  judgment  created 
a  lien  on  the  defendant's  property  from  its  date,  before  the  appeal! 
One  of  the  assignments  of  error  in  that  case  was,  '*  that  the 
Court  erred  in  deciding,  that  when  an  appeal  is  entered  in  any 
cause  in  this  State,  the  Hen  created  by  the  Jirei  judgment  (except 
s6'&r  as  the  same  arises  out  of,  and  is  authoilsed  by  the  Act  of 
1822)  on  the  property  of  the  defendant,  is  not  destroyed  by  said  " 
appeal.'* 

The  plaintiflT  in  error  in  that  case  contended,  that  the  iien  of 
the  judgment  was  vae^fed  by  the  appeal,  and  that  when  the  ap- 
pM  was  dismissed,  and  the  first  judgment  confirmed,  the  lien  of 
the  judgment  attached  only  from  the  time  of  such  ctmfirmatiaitf 
and  that  Hardee's  judgment  having  been  obtained  between  the 
entering  the  appeal  and  the  dismissal  thereof,  was  entitled  to  tiia 
moD«y.  This  Court  ruled  in  that  case,  that  Stovall,  Simmons  & 
Co.  wore  entitled  to  the  money,  and  affirmed  the  judgment  of 
the  Court  on  the  assignment  of  error  before  recited.  Speaking 
<i  the  lien  of  the  judgment,  this  Court  said,  "The  truth ,  is,  that 
the  lien  of  the  judgment,  at  Common  Law,  is  not  exiinguisked  by 
ike  appetd,  hut  euspended.  It  is  not  true,  although  the  appeal 
opens  all  the  merits  of  the  issue,  that  it  vacate*  the  Jir9t  judgment 
or  verdict.  'This  effect  is  worked  only  when,  th^re  being  h  re- 
bearing,  there  is  a  new  verdiift  rendered,  and  a  judgment  on  the 
appeal^  and  not  even  then,"as  we  shall  see,  so  as  to  authorize  ali- 
etmtim^preperty^intehfeHinfftketmojudgmmii.   The  appeal  is 
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eotored,  andr  indecsd,  the  priviloge  of  tlie  appeal  is  g^von,  for  the 
benefit  of  the  appellant  After  the  appeal  ia  entered,  there  are 
cases  in  which  ihe  appellee  acqairest  by  that  fiict,  additional 
rights ;  but  the  rightt  of  all  other  fcrnnu  remain  the  same" 

In  that  case  there  had  not  been  an  aliematw»  of  property  by 
die  defendantv  pending  the  appeal;  but,  according  to  my  readipg 
of  that  case,  the  principle  is  distinctly  asserted*  that  an  appeal 
does  not  vacate  the  first  judgment,  so  as  to  destroy  its  liem  on  the 
defeiidantV  property,  pending  tlie  appeal ;  and  if  the  Hen  of  die 
first  judgment  is.  not  vacated  by  an  appeal,  where  there  has  be^n 
na  aiitnatiom  of  proferttf  hy  ike  drfundaat^  pending  the  appeal,  i 
think  the  argument  drawn  from  the  Act  of  1822,  is  much  strong- 
er, when  there  has  been  such  an  alienatum,  intermediate  the  two' 
judgments. 

Accofrding  to  my  construction  of  the  Judiciary  Act  of  17M« 
and  the  Act  of- 1822,  and  the  construction  giTen  to  the  latter  Act 
by  this  Court,  in  Hardee  et  al.  ve.  StowalU  Simmons  4r  Co,  I  am  of 
the  opinion,  the  judgment  of  the  Court  below  should  be  reversed. 
I  am  not  wining  to  place  it  in  the  power  of  defendants  to  defeat 
cceditotB,  equally  Tigilant,  by  giving  such  %,  coostmction  to  the 
Act  of  1822,  as  wUl  enable  them  to  enter  an  appeal,  in  some  par» 
ticttlar  cases,  and  then  transfer  their  property,  and  defeat  the  lien 
of  the  judgment  in  such  appeal  vause*  od  the  ground  that  the 
judgntenls  net  ^pealed  from,^have  prioriiy  of  date,  when  the  mp^ 
peid  judgment  creditor  sells  the  property  aliemaied  by  ike  defends 
oni;  between  tbe  signing  of  die  first  judgment  and  the  judgment 
ei»the  appeal;  to  say  nothing  of  the  titlea  to  pn^perty  which  may 
be  dieinrhed  by  the  construction  of  the  Act  of  1822,  which  a  ma^ 
jority  of  the  Court  feel  it  to  be' their  duty  noi^  to  give  to  lU 
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l^o.  23/— JpsKFB  WfLsox,  plaintiff  in  error,  tv.  BsAifBOif  & 

Sbanbon,  defendants. 

pV}  WWerr, ««  thetrnl  ef  a  eaaae,  a  witness,  from  wtUUdte,  fiuled  to  pnre  a 
^aoMMaiy&etto  wake  out  fbe  defendaiit'a  defence  to  an  acsdon  against  liiia-* 

"^  4ia  ititttgM  hvniig^  piwioiuly  ataoi^  tbe  ildeadant  be  could  and  wodld 

'.do  ao-f-wlierefaj  tlM  defendant  was  prevented  from  procuring  otlier  .testis 

aMHE^  to  prove  Uie  iBmo  iactp  which  it  would  have  been  in  his  power  16 

h^ve  done,  and  a  recoveiy  was  had  in  eonseqncnce  of  such  mistake,  boCft 

'oh  t|^e  part  of  the  witness  and  the  defendant :  Held,  diat  smh  mistako  ope* 

'  rated  as  a  vbrpris^  on  tlie  defendant,  and  that  a  new  trial  shoold  bo  gfantbd» 

^Ika^MnNbat  haying  shown,  tapoa  the  record,  agood a#id  legal  gvonaiof 
r^rfanPotoUte  iction. 


'  ^  ^MotioQ  fer  new  jfcrUlt  in  Talbot  Supexior  Court.  -  Djocided  by 
Jydge  Albzandkb*  Jiflj»  )849* 

Brandan  &  Shanfaon  brougfat  -auit  against  Joseph  BachaBvi 
itoi  Jcfaeph  Wilson,  on  a  promisaory  note,  to  vbich  Wilson 
pMadM  that  he  was  only  surety,  «nd  was  disdiarged  l^  tadol-- 
ftabto  granted  by  plaintiffs  to  Budianan,  by  oentraett-finr-a  Tain* 
Me  eoosideratioii,  ^eid  to  the  plaxntifls.  There  was  a  vordiet 
Ibr'^teintiA  below.  Wilson  moTtri  £or  a  new  trial,  on  the  groond 
that  be  was  surf^ised  on  the  trial,  by  the  endeoce  of  oneHcdmSb 
Mr  own  witness,  who  ftiiledto  proretbat  Wilson  was  sareqrt  aft^p 
hln4n|r  msured  him  (Wilson)  that  he  would prOve-that  &et;  and 
fbatfroinihis  assoranee  ofHelms,  he  had  failed  to  sommon  twa 
oA^  wimesBes,  who  would  prore  that  £iec. 

This  motimi-watf  accompanied  by  the  affidafit  of  Wilson,  that- 
Ae  fluits  statipd  in  the  rule  were  true;  and  alsathe  affidavit  of  one 
Aobli>son,  that  he  would  hate  proved  that  Wilson  was  surety,  if 
he  had  been  subpcmaed  as  a  witness. 

'  The  Court  reftisod  to  grant  a  new  trial,  and  this  decimon  Jaiis- 
iigiied  fer  error.   .     . 


L.  B.  SiitrrHr  for  plaintiff  in  error,  citect— 

■ 

ChakamanNewTSriah,2(i(d,2U,nS,n7,2iS,225.    ITAgwi- 
hu  nt.  TMm^  4  Bng.  Com.  Law  Rep,  363.     17  A.  M9. 
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9M.  Brandon  A  SImbIms. 


B.  HiCiLi  for  defimthnt,  citdd — 


Grmhaw^  187, 220.  2  TawU.  277.  2  Garnet.  37, 132.  1  Tetm 
£.60.  2  Jains.  R.  425.  Bant  Si.  Marys  vs.  Mumford  4*  7V- 
JM,  6  Oo.  Aep.  45. 

By  the  Cbvr/w— WAmNBS,  J.  delivering  tlie  opimoo. 

[1.]  TIm  defeodaiit  in  the  Court  belew,  made  t  motion  for  a 
new  trial  in  die  cause,  on  the  ground  ef  mistake  and  surpriae. 
To  tlM  aclto»of  the  pfadottfi,  the  defendant  pleaded  that  he  was 
only  security  for  Buchanan,  and  that  afier  the  .note  hecame  4ue» 
the  plaintiffii  agreed  with  Buchanan,  the  principal  debtor,  to 
give  him  further  time  for  thp  payment  of  the  note,  for  a  valuable 
consideration. 

On  the  trial,  the  defendant  proved  die  truth  of  his  plea,  so  f^ 
us  the  contract  of  indulgence  was  concerned,  by  ivey,  a  witness 
sworn  in  his  beha]£  The  defendant  then  offered  Archibidd  Helms 
as  a  witness,  to  prove  that  he  was  only  security  to  the  note,  but 
the  witness  failed  to  prove  that  fact,  and  a  verdict  was  found  for 
the  i^aintiffiH  against  the  defendant.  On  the  application  for  new 
trial,  the  defendant,  Wilson,  filed  his  affidavit,  in  which  he  states, 
that  previous  to  the  term  of  the  Court  at  which  the  cause  was 
triedf.  JEIelms,  the  witness,  assured  him  that  he  would  recognize 
the  note  sued  on,  and  prove  that  defendant  wa#  security  to  the 
note ;  and  relying  on  the  promise  and  assurances  of  said  witness, 
he  felled  to  procure  further  evidence  of  that  fret,  which  he  could 
have  done,  and  that  he  will  be  able  to  do  so  by- other  witnesses, 
if  allowed  a  new  trial;  that  on  the  trial,  Helms  foiled  to  identify 
the  note,  and  feiled  to  prove  that  defendant  was  security.  The 
affidarit  of  Wm.  F.  Robinson,  also,  was' filed  in  support  of  the 
motion  for  new  trial,  in  which  he  states,  that  he  heard  one  of  the 
plaintifi  say  that  Wilson,  the  defendant,  signed  said  note  as  secu- 
rity for  Buchanan.  The  bill  of  exceptions  shews,  that  the  de- 
fendant pleaded  a  good  and  l^gal  defence  to  the  action  on  the  note, 
and  sustained  it  by  proof,  except  as  to  the  fact  that  he  was  secu- 
rity to  the  note,  which  fact  he  did  not  prove,  in  consequence  of 
being  misled  by  the  witness,  and  that  he  was  taken  by  surprise 
on  the  trialf  in  consequence  of  the  witness  failiSig  to  prove  what 
Tou  tin.  18 
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he  bad  aMured  him  be  woald  prove,  and  that  he  was  preventodf 
by  the  aisiiraiice  of  the  witBeM«  from  procnriog  the  testimonj  of 
other  witneMes,  to  prove  that  he  was  security,  which  the  record 
■bewB  he  eoald  hare  done.  Applications  of  this  sort  for  new 
triak,  on^^  to  be  closely  scmtinized,  so  as  to  guard  against  the 
abuse  of  a  rule,  intended  for  the  advancement  of  justice ;  but 
where  there  has  been,  as  in  thb  case,  a  hlamd^u  nuttake^  and  an 
injmry  to  the  paity»  resulting  from  such  mistake  ^a  new  tria]»  in 
our  judgment,  ought  to  be  granted.  The  defendant  here  exer- 
cised ordiDary  pare  and  diligence  to  procure  the  testimony  neces- 
sary to  make  out  bis  defence.  He  proved  by  Ivej  the  contract 
for  indulgence  of  the  principal  in  the  note,  for  a  valpable  consid- 
arattODt  and  bad  a  right  to  suppose  that  he  could  foove  the  foct 
<if  bis  being  security  to  die  notfl^  by  Helms,  when  be  assured  him 
be  could  and  would  pvore  that  &ct|  but  the  nMMdC  shewed  be 
was  mistaken^  and  that  mistake  was  occasioned  by  tbe  conduct  of 
the  witness :  by  his  promise  and  assurance,  the  defendant  was 
prevented  from  procuring  the  testimony  of  other  witnessesw  to 
prove  tbe  fact  the  witness  assured  him  he  would  prove*  whereby 
tbe  defendant  has  been  injured  tbe  amount  of  the  recovery  against 
binu  In  D'AguOar  vs.  TMih  (4  English  Cmn.  Law  J2^.  36%) 
it  was  held,  in  an  action  on  a  policy,  diat  where  the  defendant^  by 
.the  mistake  of  his  witness*  failMI  id  producing  tbe  necessary  doc- 
ument from'die  Admiralty,  for  proving  a  breach  of  the  Convoy 
Act,  die  Court  granted  a  new  trial,  in  order  to  let  him-  into  bk 
defence,  after  verdict  found  for  the  plaintiff  on  the  merits.  .  Now» 
it  may  be  said  that  dMi  witness,  Itebns,  was  mistaken  is  Co  what 
he  could  prove,  wkh-  regard  to  the  defendant  being  security  td 
the  note.  Concede  tins  to  be  so,  and  yet,  tfier  his  assurance  to 
die  defendant,  that  be  would  prove  that  feet,  before  the  trial,  ud 
bill  failure  to  do  so  at  die  trial,  did  not  operate  any  tbe  less  as  % 
mrprite  to  the  defendant,  who  had  relied  on  bis  tesUmony  to  make 
oat  his  defence.  The  merits  cf  this  appiicadon,  as  well  as  tbe 
justice  of  the  cauie^  require  that  a  new  trial  should  be  granted, 
and  for  that  purpose,  we  reverse  the  judgment  of  the  Couit 
below*  <  ,    . 
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Tuesday,  Febro»ry  ijEL 
The  -Hooonlde  Supreme  Court  met  punoant  to  ailQounitneiilk 
&c  ^  - 

Upon  mowii  of  Hon.  C.  B.  Cole»  a  committee  was  appointed 
by  tlie  Courttqi  report,  to-morrow  morning,  abitaUe  readudons 
in  regard  tia^At  death  of  Wv.  H.  Andbb«ojv,  Esq*  kte  a  Mem- 
ber ^  xhfr  Bar  of  thia  Court ;  whereupon,  the  Court  appointed 
Hon.  C.  B.  Cole,  Hon.  C.  B.  Strong,  Hon.  C.  J.  McDooiJd,  Hon. 
A.  H.  Cfaa^ell  vid  O.  C.  Gibson,  Esq. 

Wedjvbsdat,  February  13. 

The  Hon.  Supreme  Court  met.  Bee. 

Hon*  C.  B.*  Cole,  from  the  opmroittee  appointed  yesterday, 
made  the  fi^wing  Report,  wfaicbl  upon  being  read,  was-ordered 
fo  be  placed  upon  the  minutes, 

Wm.  HluntT  Andsrsoii  haying  departed  this  life  since  the  last 
term  of  tfatt  Xkrart  lor  this  District,  we  embrace  the  first  opportu*. 
nity  to  express  ourprofinind  and  heartfelt  respect  for  the  memory 
jof  our  young  and  gifted  brother. 

Six  months  ago,  Mr.  Anderson  appeared  before  this  Court,  at 
Decatm:,  buoyant  with  hope  and  health,  and  in  possession  of  all 
his  bodily  and  mental  powers,  r^ady  to  compete  with  the  ablest, 
in  the  glorious  struggle  for  intellectual  supremacy.  He  is  now-  a 
dod  of  the  T^^—e  tenant  of  the  cold  and  cheerless  grave. 
What  a  commentary  on  the  value  of  human  pursuits  and  human 
objects  I  What  a  lesson  to  his  survivors,  on  the  frail  tenure  of 
eartUy  existence,  and  the  baseless  structure  of  all  earthly  Jiopas 
and  eardily  greatness  I 

Mr.  AvDBRSON  was  bom  and  educated  in  Virginia,  and  came 
to  this  city  a  little  more  than  a  year,  ago,  alMl  commenced  the 
practice  of  law,  with  the  most  flattering  |H*ospectS%    Nature  had 


¥ 
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gifted  him'  with  a  fine  and  comroancling  person,  and  a  mind  at 
once  clear,  comprehensive  and  energetic,  which  he  had  carefully 
cultivated  and  stored  with  a  fund  of  profesaional  and  general 
knowledge. 

In  his  disposition,  he  was  frank,  friendlj  and  sociable;  in  his 
intercourse  with  tho  world,  he  was,  in  all  respects,  the  finished 
^«  gentleman;  in  hia family,  he  was  most  exemplary,  and  all  that  a 
fond  and  affectionate  husband  and  brother  could  be.  No  wonder, 
then,  that  the  early  and  unexpected  death  of  such  a  man  should 
electrify  a-whole  community,  and  should  be  most  deeply  deplor- 
"it  would  be  matter  of  surprise  if  it  were  iM|qpow    Indifier- 


-^v 


ence  and  apathy  at  such  an  event  would  mark>  ^ilHk'ft  foul  blot* 
the  moral  sense  and  feeling  of  any  community.     -M^-^^ 

To  his  bereaved  wife,  his  death  is  truly  -  irrepainMe.  In  the 
apparent  enjoyment  of  robust  health,  aiid  with  the  prospect  of 
many  years  of  domestic  happiness  in  the  bosom  of  his  fiondyt 
h0  is  suddenly  teixad  with  the  fatal  malady  that  aaatches  him 
from  their  embraces,  and  tran^rs  him  to  an  early  grave,  but,  as 
we  hope,  to  a  brighter  and  happier  world. 
^^^  •  Most  sincerely  do  we  sympathize  with  the  mourning  relations 

iWi<.  of  QUI-  deceased  brother.  Their  grief  can  now  admit  of  little 
consolatio^B— time  alone  can  aaraage  it*-a  resigned  submission  to 
the  inscrt|iiUe»  but  unerring  decree  of  overmling  Providebeot 
can  alone  mitigate  its  poignancy. 

The  husband  and  friend  has  descended  to  the  ^iBk  at  the 
threshold  of  his  nsefiilnessybut  in  the  full  meridian  iJnK  talents ; 
learing  to  theHfr  aajji  ridi  inheritance,  a  name  without  a  stain,  and 
a  character  of  superior  knowledge  as  a  lawyer  and  exalted  wortk 
as  a  man. 

Re^vcdt  ikerefore.  That  we  deeply  deplore  the  early  death  of 
our  young  and  much  esteemed  bvothert  William  HsNaT  Andbk- 
aoN. 

Resolvedf  That  wo  sincerely  condole  with  th^j||p^ved  wife  and 
femily  of  our  deceased  brother. 

Re99lvtdt  That  fbr  the  purpose  of  renderinir  merit^  bonor  to 
his  memory,  and  of  perpetuatingt  as  far  as  it  is  possible  tia  per- 
petuate, this  expression  of  our  love  and  respect  for  our  doceased 
brother,  we  will  wear  the  usual  badge  of  mourning  for  thirty 
dajs»  and  request  the  Court  to  enter  these  proceedings  on  its  re- 
«Qrd%  «ikl  transmit  a  copy  to  Ui  fioMly. 


il 
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TUtoUe  €f  Beipeet  to  Um  Ifemoryof  Wib.'IK  AnArw; 

■   I      ■  ■  ■  ■  I       '       ■  ■  -     ■  ■  -  -  , 

Upon  tlie  rettding  of  the  report  sacl  reMvlutiotm,  Judge  Limr- 
KiKp  from  the  Oourty  responded  as  follows  s 

Mr.  Ckairwum  amd  OenUemem  ^  tie  Bar  f 

My  response  to  joutt  repott  will  be  brieg  for  the  reason  ikat 
my  acquaintance '  with  our  deceased  Itfocher  was  excecdinglj 
limited.  I  met  him,  for  the  first  and  last  time,  at  the  August 
-Term  of  this  Court,  at  Decatur,  where,  it  seems,  he  contracted  the 
fatal  malady  which  has  hurried  him  so  rapidly  to  the  tomb. 

I  well  remember  his  striking  personal  appearance— his  manly 
beainty  of  fintfjpKI  fbrm-^is  respectful  bearing  toward  tho  Bench, 
so  befittinnK^ger-This  courteous  demeanor  toward  the  Bar* 
so  becofloJHB^  all  times,  a  professional  gentleman. 

He  appMM  before  as  in  l^ehalf  of  an  unfortunate  fellow-be* 
log,  who  had  been  conricted  of  murder.  Among  other  grounds 
taken  in  his  behalf,  was  the.  refusal  by  the  Circuit  Court,  to  grant 
the  prisoner  a  new  trial,  §or  the  reason  that,  owing  to  tho  popular 
prejudice,  he  could  not  get  justice.  It  appeared,  from  the  re* 
cord,  that  in  addition  to  the  oath  of  the  accused,  several  other 
affidavits  were  submitted  to  the  presiding  Jndge^  to  the  effect, 
that  no  such  excitement  prevailed  in  tho  community,  as  would 
prevent  a  fair  and  impartial  trial  ^.but  whether  this  contradictory 
evidence  was  elicit^  by  the  State  or  the  defendajK  was  not 
^  stated.  If  aidduced  by  the  prosecution,  it  was  irregular,  and 
should  iwriH^e  been  considered-^f  by  the  prisotier,  it  authoriz- 
ed the  Cdlrtto  exercise  its  ^scretion  and  refnse  the  continuance. 

Unwilfing  to  reftise  a  re-hcaring  upon  a  nfpv  i^pd  rule  of  law, 
namely,  that  the  record  must  show,  ajfirmoHrd^,  that  the  judg- 
•ment  below  was  wrong,  the  question  was  propounded,  by  one  of 
my  colleagues,  to  the  deceased,  as  to  the  truth  of  the  case.  Ho 
had  reason  to  suppose,  that  the  fate  of  his  client  was  suspended 
2*|f  .  upon  his  answer.  Still  he  did  not  hesitate.  He  responded  mod- 
estly, but  firnlpjjll^  the  additional  testimony  was  offered  by  the 
accused. 

This  inddent  fixed  the  character  of  Mr.  Anderson  in  my  es- 
teenH>^t  will  never  be  obliterated  from  my  recollection.  Okas- 
titjf  is  the  strength  and  bulwark  of  woman's  character — devotion 
to  truthyihaX  of  man's.  So  long  as  ho  rigidly  adheres  to  truth,  un- 
der all  circumstances,  however  pressing  the  temptation— h^  may 
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be.  addicled  to  dmnkennefls,  or  aoy  other  anfortuoate  habit-— he  is 
stiD"  a  man  for  a'  that.'' 

Let  the  resolutions  be  entered  on  the  Minutes  of  the  Court,  as 
a  lasting  memorial  of  the  estimation  in  which  our  departed  broth- 
er ^waa  held  by  the  members  of  this  Court,  and  of  the  Bar  with 
.     which  he  was  associated. . 


4 
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No.  24. — ^BsBftT  RoB«KR8,  plaiotifT  in  orroq^.  John  P<,  JBt ANtt 

defendant 

[1.3  The  judgment  of  a  Cosrt  which  bu  no  jtiritdiolMMi  of  fhectmMc,  ia  ea- 
tirdy  void.  \ 

[2.]  Bol  v}fp|»  l!he  Ccnat  bu  jiirisdictfa^  of  the  caaae  and  paniet,  and  onlj 
proceeat  ^rrpfee^jiy,  the  judgment,  no^>9kh«laiiding  tnch  error;  ia  binding, 
natfl  It  it  vacated  or  rermncd* 

!».]  €pon  an  affidavil  afflkgaliiy,  lotfae^ittaltiw,  <iii»irihYj  of  tbe^^gii^flK 
canaeC  bo  attacked. 

w 

Levy  and  illegality,  in  Bibb  SuperiofCourt.    Ddciaion  at  Jul j 
Term,  1849,  by  Judge  ^L^hq^ 

It  appears  Ifeyi  «tne  W.  J«^>llock  had  oli^tained  a  ^./a,  r«.  R. 
K.  ETana,  J.  P.  E^ans  iiAy^rry  Rodgers,  in  February,  1841, 
£>r4U(08  16;  that  Bodgen^Ll  it  oS,  and  at  the  November 
Term^  1842,  of  Bibb  Superior  Court,  obtained  an  order  of  con« 
trol,  under  the  Act  of  1840.  The  ofiier  recitea,  that  Rodgers 
was  the  last  indoraer  on  the  note— Ail  ftundation  of  the  said  Ji^ 
fa.;  that  he  had  been  compelled  to  pay  it  in  iUl;  and  that|  5y /e»f »- 
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awNjr,  it  appeared  to  ibe  Court,  that  J.  P.  Evans,  though  occu- 
pjlngthe  place  of  first  indorser,  was,  in  fact,  tbe  principal  id  the 
debt;  umI  tben  ordera  that  Rodgera  hare  tbe  nse  and  control 
ibereoT,  to  retmborae  himself  to  tbe  whole  amount,  as  against  J. 
P.  EvaiM.  but  onlj  as  to  half,  as  against  the  other  real  indotver, 
R.K.  Evans. 

In  November,  1848,  this  Ji.  fa.  was  levied  on  certain  property 
in  poasesHon  of  Jno.  P.  Evans,  to  which  he  took  illegality,  on 
tbe  fallotring  grounds; 

1st.  Because  he  alleged  that  said  Ji./a,  bad  been  paid  off  by 
Kodgeri,  one  of  ibe  defendanta. 

2d.  Because  it  was  being  used  by  one  indorser  against  another 
ind(M*ser ;  and  this  could  be  done  iu  the  case  of  ^  Jki.  founded 
DD  bankable  paper  alone. 

At  July  Term,  1849,  tbe  illegality  wa«  saatained,  on  tbe 
ynnind  ihat  "  the  &cts  being  sustained  by  the  records  and  pro- 
esedings  in  the  canse,  and  said  Rndgorg  having  paid  said  Ji.  Ja. 
be  was  not  entitled  to  t^trpl  the  same  against  said  J.  P.  Evans." 
Tbe  counsel  for  Rodg^n,  tbcn^nd  tliero  objecting  to  said  iU»- 
gaHty.  far  tbe  reasoiu 

IsL  Tbat  it  n 
by  J.  P.  EvaiM. 

S«L  Tbat-by  tbe  order  of  Ae  SupsHor  Court,  at  Ni^ember  Ad- 
■  joamed  Term,  184S,  the  cdntro^ad  been  given  to  nidRodgeir* 


twWre  appea^M  tbat  eidd  ji.  fa.  kad  been  paid 


and  that  said  order  woa  in  l^aTanrevokad,  and  madeira  Court 
of  competent  jnrisdictioa.  «^  •      */ 

3d.  Because  tbe  Acts  stat^'ln  said  illegality,  if  Ime,  are  not 
■aScient  to  arrest  fcr  annnl^j  and  Hud  Rodgers  is  entitled  to 
collect  the  money  doe  on  wA-^.fa.  from  said  J.  P.  Evans. 

Which  grounds  of  motu)ino  dismiss  Uie  illegality,  the  Coiirt,  as 
svd,  overruled ;  and  eounsel  far  fu^gera  exoepted ;  sad  Aos 
tbe  case  cootea  up.  *^v^ 

Stubby  and  LIstxk,  for  plaintio  i^rror,  cited— 

4  Bar.  Ahr.  106,115,116,117.      y«lMrem,6S.     CkiUf»rro^ 

the,  275. 

PiiWERs,  (reiii'osonliiig  McDonald,)  far  defcodant. 
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iBy  ti(e  Oncft.'-^LuifPKiN,  J.  deiivering  the  opinion. 

The  €>rder  of  Norember,  1842«  declaring  John  P.  Evans  die 
prmeipal  debtor,  in  the  note  which  Berry  Rodgera  was  compelled 
to  pBj»  and  giving  to  Rodgers,  as  imdanert  the  use  and  control  of 
the  jiidgment*  to  re-imburse  himself  as  secmrily,  certainly  entitled 
him  to  the  execution,  which  he  has  caused  to  be  issued  thereon« 
and  which  has  been  arrested  by  the  affidavit  of  iUegalUy,  inter- 
poaed  by  the  defendant ;  and  being  passed  by  a  Court  of  compe- 
tent juriadi<ition,  and  remaining  in  full  force,  we  know  of  no  au- 
thority in  this»  or  any  other  Court,  to  treat  it  as  a  nullity.  On  the 
contrary,  the  presumption  is  omnia  rite  acta.  Any  other  course 
would  overturn  the  landmarks  of  property. 

In  fioae  fit.  Himtlift  4  Cranchf  278,  it  i»  said,  if  a  judgment  be 
n^ely  irregular,  the  Courts  of  the  country  pronouncing  the  sen- 
teqee,  «re  the  exclusive  jjadges  of  that  irregularity,  and  their 
decision  binds  the  world.  So,  in  Kempe^s  Lesseu  vt.  Kenedy^  6 
lb.  186,  the  Supreme  Court  of  the  United  States  say — <'  The 
judgment  it  gave  was  crrtweoM#,  hut  it  is  a  judgment^  and  until  re* 
venied,  it  cannot  be  disregarded."  In  Wimdham  vs.  Windham^ 
3  Ch.  Rep.  12,  an  indirect  attack  was  made  upon  the  decree  of  a 
Court  of  Equity,  ordering  a  sale— whereupon,  the  Lord  Kee|>cr 
remarked — *'  You  blow  up  with  gunpowder  the  whole  jurisdic- 
tion, if  such  a  purchaser  is  not  protected." 

We  Idbe  this  to  lie  the  true  distinction,  and  to  be  well  settled 
by  the  authorities. 

[1.]  A  judgment  of  a  Court  which  has  no  jurisdiction  of  the 
cause,  is  entirely  void. 

[2..]  But  where  the  Court  has  jurisdiction  both  of  tho  cause 
and  the  parties,  and  proceeds  emmeoudyf  the  judgment,  notwith- 
staji^ng  the  error,  is  binding,  until  it  is  vacated  or  reversed. 
Gorrill  vt.  Whitticr,  3  N.  H.  Rep.  269.  The  Cau  of  the  Mar- 
shaisea,  10  Gi.  76.  EUiot  ms.  Piersci,  1  Pet.  S.  C.  Rep.  340. 
Smith  V9.  Shaw,  19  Johne.  Rep.  256,  267.  Lotham.ve.  Edgerton, 
9.Cowam'e  R.  227.  Brontn  m>.  Cramptm]  SD.^E.  424.  Hecher 
9$.  Jarratt.Z  Bin.  410.  Preecott  vs.  JSM»  17  Johns.  R.  290. 
Holmes  rt.  Remson,  20  Johns.  R.  268.  nemme  parties,  4  Johns. 
Ch.  R.  460,  and  the  cases  ihere  duA.    Bmir  m.  Fish  el  al.  1 

*  •  •  ■  * 

VOL.  vni  19 


t 


i  - 


146  SUPREMie  COURT  OF  GEORGIA. 
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.  ■       — '         ■  ■  .       ■  ■  ^ 

PtcX*.  72ep,  435.  St^xtan  vs.  CJiuTnberlain,  6  Pic/:  If.  422.  Minor 
vs.  Walker,  1.7  Mim.  R.  237.  iS«  fl/*o  3  Pick.  33.  4  J^.  228. 
7  iS.  341.     8  ii.  113. 

'Without  denying  ("he  validity  of  this -order,  we  held, -wlien -the 
tense  parties  were  before  us  in  August,  1846,  (1  Kellfff-A^S,)  that 
neither  the  order,  nor  any  of  the  nunaerous  Statutes  which  had 
been  passed  for  the  relief  of  securities,  authorized  the  capias  ad 
satisfaciendum  which  was ^r^^' issued  at  the  instance  of  Rodgers; 
and  we  characterized-  the  November  order  itself,  on  that  occa- 
sioti,  as  a  "  most  anomalous"  proceeding.  And  it  is  due  to  the 
Circuit  Judge,  who  rendered  the  judgment  against  the  Ji,  fa. 
which  we  are  new  called  on'  to  review,  to  stat^  that  he  was  pro- 
bably misled  by  the  reasoning,  of  the  Court  in  that  case,  to  pro- 
nounce the  opinion  which  he  did  in  the  present  Case.  Still,.it  was 
not  oar  ititention  to  assume  the  power  to  vacate  that  order,  how- 
ever improperly  and  irregularly  granted,  ' 

[3.J  Especially,  we  apprehend,  can  tliis  not  be  donoy  iii  this  pro- ' 
ceeding  of  ilUghlity,  the  object  of  which  is,  not  to  be  delivered 
against  an  unjust  judgment,  by  setting  it  aside;  but  conceding  the 
rightfulness  of  the  jud^ent,  it  resists  the  execution,  on  aecount 
of  ftome  injustice  in  the  party  who  seeks  to  enforce  it. 
■-'The  judgment  below  must,  therefore,  be  reversed. 


No.  25. — ^Am08  Benton,  plaintiff  in  error,  vs.  Joseph  W.^  Pat- 
terson, defendant  in  Ji.  fa,  and  Drury  Thompson,  trustee, 
claimant  and  defendant  in  error. 

[1.]  Pdevi«edthe  whole  of  hier  estate  to  6,  as  trcutee  and  testamentaiy 
guardian,  for  the  exclnjiive  nie  of  her  three  danghten,  W,  A  and  B,  and 
Mar  McneMs,  if  ahf,  to  be  dtstributed,  «$t.;  and  in  the  event  of  the  death  of 
either  of  the  daughten,  without  israe/her  portion  of  thepniperty  to  gg  to 
the  survwor  or  Mrrrtoor*— If  two,  ihare  and  share  alike— if  one,  to  her  ex- 
olouTely }  and  thoold  all  l^ujde  die,  whhoat  intSreaae  or  issue,  G,  She  trus- 
tee and  toitanientaiy  guardian,  is  directed  to  ^efttvr  over  the  entiie  estate  to 
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.  G  B ;  and  he  is  Tested  with  j»lenaiy  power  tD  do  any  way  with  the  pro- 
pcrtgr^  that,  in  hii  wisdom^  may  sec^  beit:  Held,  that  the  will  did  Qot  ore- 
ate  an  caitUe  tail,  espocialty  finer  sach  estate!  W'cre  long  sipcc  abolished  by 
hiwinthis  State;  bat  the  tome  was  an  estate  for  life  in  the  daughters,  with 
remainder  in  fee  to  their  children  or  ^nd  children ;  and  that  if  the  dangh- 

'  ten  died  withont  ohihlrcn  or  gmnd  children,  it  was  a  gttod  limitation  orer 
in  fee,  by  way  af  esecntoiy^  decree^  to  C  E,  on  failure  of  increase  at  the 
death  of  the  daughters. 

Levj  an^  claim,  in  fiibb  Superior  Court.  D^cidon  at  July 
Term,  1849,  by  Judge  FLort).^ 

The  facts  in  this  case  were  agreed  upon  as  follows  :  A  JL  fa.. 
{AmM  BenUm  vs.  ioh,  TV.  PaUerdOH^  Co  July  Terrn,  1849,  dated 
5th  February,  1S49,)  was  levied  on  certain  'slaves  or  their  issue, 
embraced  by  the  will  hereaAer  recited ;  that  Patterson,  ailer  said 
judgm^t,  had  intermarried  with  Virginia  C.  .Wilkinson,  and  was 
in  possession  of  said  property  at  the  lev^  worth.  $1500  ;  that  the 

*  wife  of  Patterson  was  the  daughter  of  Cecilia  Porter,  and  once 
the  widow  of  William  L.  Wilkinson;  that  the  latter  died  in  1838 

.  or  1839 ;« that  his  widow  remained  «c^«  until  May,  1849,  and  then 
married  Patterson;  that  after  this  marriage,  and  afler  the  levy, 
Drury  Thompson  was  appointed  trustee  for  said  Virginia  and  her 
.  children ;  thai  this  is  a  copy  of  Cecilia  Porter's  will : 

"  GhsoRGiA,  Wilkes  County  :. 

"In  the  name  of  God,  amen :  I,  Cecilia  Porter,  of  the 
County  and  State  aforesaid,  being  at  this  time  in  a  declining  state 
of  health,  but  of- sound  difl^osing  mind  and  memory,  do  make, 
jBOnstitute  and  appoint  this,  my  last  will  and  testament,  in  man- 
ner and  form  following,  to  ^it : 

^Item  1.  It  is  my  will  and  .denre,  that  out  of  iny  estate  all  of 
my  just  debts  be  paid. 

"Item  2.  Afler  the  payment  of  all  my  just  debts,  it  is  my  de- 
sire, that  -the  remainder  of  the  property,  both  real  and  personalt 
be  divide^  into  three  equal  portions  or  shares,  as  near  as  practica* 
Ue,  to  be  distributed  by  my  trustee  or  testamentary  guardian, 
hereinafter  appointed,  between  my  three  daughters,  Virginia^ 
Wilkinson,  wife  of  William  L.  Wilkinson,  Frances  Wellborn,* 
wife  of  John  G.  Wellborn,  and  Eleauor  Walton. 

"  On  account  of  the  danger  to  wbieb  property  of  legatees*  es- 
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pecially  females^  is  frequently  exposed,  in  consequence  of  Ae 
embarrassment  or  mismanagement  of  tbeir  husbandSy  tbereby  not 
mnfirequeatly  cfepriying  tbem  of  support,  and  leaving  them  in  a 
helpless  and  forlorn  condition,  I  have  -tbougb^.it  proper  to  prevent 
mch  sad  consequences,  so  far  as  tan  be  eflected  by  my  own  pre- 
caution, or  tfa^  kind  and  faithful  agency  of  fHends.  To  the  end, 
therefore,  and  for  this  purpose,  I  hereby  constitute  and  appoint 
Augustus  H.  Gibson,  my  trusty  friend,  a&  trustee  or  testamentary 
guardian  of  m^  before  named  daugliters,  Virginia  Wilkinson^ 
Frances  Wellborn  and  Eleanor  Walton;  reposing  in  his-^qpecial 
trust  whatever  propeity  may  fall  to  all  or  each  of  them  after  my 
decease. 

<*  It  is  ferther  my  will  and  desire,  that  my  said  trustee  reeover,'as 
early  as  possible  afler  my  death,  the  entire  amount  of  my^ntatev 
juid  after  complying  with  the  requisition  te  pay  my  just  debts,* 
then  manage  the  remainder  as  he  may  deem  to  the  best  advantage 
of  my  aforesaid  threef^fcughters,  in  order  th'at  he  may  hate  no 
trouble' with  their  husbands  orrothers,  or  with  the  Court  of  OitHr 
nary. 

*'  It  is  fiuiher  my  will,  that  my  trustee  reserve  t6  hiuMelf  fifty 
dollars,  annually,  out  of  the  proceeds  of  my  estate,  as  a  compen^ 
tation  for  his  trouble  and  services;  and  here  let  it  be  distinctly 
explained  and  understood,  that  the  propmty  thus  devised  to  the 
trustee  and  testamentary  guardian,  is  exclusively  intended  for  the 
use  and  benefit  of  my  three  daughters  and  their  increase,  if  any. 
And  whereas,  I  have  a  claim  now  pending  in  the  Superior  Court 
of  this  County,  agaltlst  the  guardian  of  ThOteas  C.  Porter,  for  a 
considerable  amount,  k  is  my  will  and  desire,  that  irin  the  event 
of  the  recovery,- whatever  it  may  be,  bethrown  into  my  general 
estate,  and  be  distributed  as  above  pointed  out. 

''Item  3.  I  hereby  constitute  and  appoint  Augustns  H.  Gib- 
son, the  trustee  and  testamentary  guardian  afef^esaid,  ezecutot 
also  of  this  my  .last  will  and  testament,  relying  with  fbU  confi- 
dence on  his  worth,  and  weQ  satisfied  that  he  wilt  not  betray  his 
trtist — hereby  revoking  all  others  by  me  heretofore  made* 

'*  In  witness  whereof,  I  hvte  hereunto  set  my  hand  and  affixed 
«my  seal,  the  14th  day  of  January,.  1830.' 

To  which  will  ther^  wai^  this  codicil : 
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'^  GboMU,  WiLKSB  C^vnptt: 

•«  i;  Cecilia  Porter,  of  the  County-  end  STcte  UoreMud,  do 
paUitli  tad  declare  this  oodicil  fo  vaj  tktfi  will  and  leitainent : 

^Item.  la  tte  ereaC  of 'die  death  of  either  o£  my  dangbierat 
mentioaed-ip  the  preeediDg  aftd  foregoing^  without  isaae,  it  i^-iny 
will  and  dectre,  that  dieir  proportioo  of  the  property  thereia  coit* 
▼ayedf  rerert  to  and  hecome  the  ^yroperty  of  the  anrTivor  or  tar- 
▼ivort— if  two,  share  and  ahare  alike— -if  "ooot  her*a  exeluaiToly; 
and  ahonld  all  three  of  my  daoghtert  depart  this  life  withoat»  it 
k  my  will,  that  the  trustee  or  testamentary  guardian,  appoiate4 
in  the  ft>regoing  will,  deliver  OTor  to  Caroline  Echiila,  wife  of 
Simeon  Echols,  the  entire  amoniit  of  the  property  doTised  in  thk 
my  wiDf  to  her  and  her  issoe,  forererj  Discretionary  |>ower  is 
hereby  given  to  the  tmstee  or  testamentary  gnardian,  eithe^  to 
work  all  tl>e  hands  jointly  upon  the  plantation  whereon  I  noar 
reside,  and  divide  the  proci^eds  ,ainong  nsV  children,  in  jttst  and. 
equal  piopordona,  or  to  sell  the  lands  and^Eirdiese  ene  of  cheap- 
er  Tabae;  if  he  thinks  proper,  or  at  dl  erents  to  act^nd  do  in  any 
manner  or  way  with  the  property  that,  in  his  wisdom,  may  seem 
best.  Thia  I  ha^.  inserted  in  this  codicil,  in  order  that  he  and 
all  conoeriied'may  discorer  that  it  is  my  will- and  intention;  tbm 
he  dmHLhave  ahsokite  power  and  sole  control  over  all  and  every 
thing  relating  to,  or  in  imy  way  appertaining  to  the  provisiona  of 
thia  instrument* 

**  In  witness  whereof,  &;c.  14th  January,  1830.' 
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It  was  farther  admitted,  that  these  papers  were  duly  proven 
and  riocorded;  that  plaintiflF  below  claimed  that  said  propertv 
fevied  on  was  subject ;  that  Judge  Floyd  ruled  thai  the  property 
was  not  subject,  imd  ordered  the  levies  dismissed^  vhereupon« 
attomeya  for  Ben^n  excepted,  and  assigned  for  error,  that  in 
tbm  ease  made  by  said  record,  said  property  is  subject. 

PoB  ft  SnmBa,  for  plaintiff  in  error* 

.  Poumui,  for  defendants  in  error. 

By  lAtf  CScMirf .— 'LtJMPUN,  J.  delivering  the  opinioil. 

[1.]  Are  die  ioor  iiegroes  levted  on  subject  to  he  seized  and 
BoUnathepiyiperty  of  Patterson*  the  defendant  in  executionf 
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The  answer  to  this  cjuestion  dcpctick  upon  the  constructiou  to  bo 
put  upon 'the  Teitl  of  Mrs.  Cecilia  Porter.  If  tliebequerft  toiler 
daughter,  Mr9,  'WUkifuan,  (at  the  time  of  making  the  will,)  now 
Afr«r  PiiWerfo»,'created  an  estate  tail  in  these  blares,  the»,  under 
tbe  Act  t>f  182],  the  daughter  of  the  testatrix  took  ai(  absointa 
fee,  which  being  held  in  trust,  for  her  sole  and  separate  use,  during 
*  her  first  coverture,  vested  at  the  death  of  Wilkinson,  and  by  vir- 
tue of  the  marital  rights,  became  the  property  of  Patterson,  upon 
her  intermarri<ige  with  him,  and  is  consequently  subject  to  the 

The  whole  will  must  be  considered  together,  and  it  will  not 
do  to  rest  the  construction  upon  any.particular  clause.  Looking, 
then,  to  the  entire  instrument,  did  the  testatrix  intend  to  describe 
a  clam. of  persons  who  should  take  in  succession,  from  generation 
\0  generation,  in  all  coming  time,  or  did  she  design  to  bequeath 
the  negroes  to  her  daughter  for  life,  with  remainder,  at  her  death, 
to  bc^  children- or  grana  children?  If  the* former  purpose  is  ap- 
parent, and  that  the  object  of  the  testatrix  was  to  en(»l  this  pro* 
perty  upon  the  lineal  descendants  of  her  daughter,,  then  such 
intention  being  unlawful,  cannot  be  executed ;  but  if,  on^tbe  other 
hand,  the  Court  should  come  to  the  conclusion,  that  the  contrary 
ir  true,  and  that  she  merely  intended  to  describe  the  persons  who 
were  to  take  after  the  death  of  her  daughter,  the  words  of  t|ie 
wiil  will  bo  construed  to  be  words  o^  purchase  and  not  cii  limita' 
lion. 

Four  tesls  have  been  applied  by  the  Courts,  for  the  purpose  of 
ascertaining  the  nature  of  the  estate  intended  to  be  created ;  and 
notwithstanding  the  words  of  the  instrument  would,  per  se^  be 
construed  into  a  limitation,  yet  they  will  beheld  to  be  words  of 
purchase,  either  where  no  estate  of  freehold  is  given  to  the  an- 
cestor, 6r  wliere  no  estate  of  inheritance  is  given  tolhe  heir,  or 
where  a  new  inheritance  is  grafted' on  the  words  of  entail,  dr, 
lastly,  where  explanatory  words  are  superadded. 

Passing  by  the  first  three,  we  propose  briefly  to  apply "  the 
fourth  test  to  this  will.  The  whole  estate  of  the  testatrix  is  tte- 
vised  to  her  trusty4^iend,  Augustus  H.  Gibson,  **  as  trustee  and 
testamentary  guardian,"  and  she  wishes  it  distinctly  understood, 
that  it  is  "  exclusively  intended  for  the  uso  and  benefit  of  her 
three' daughters,  emd  JMir  increase,  if  any"  Mr.  GibeKin  ia  ap- 
{MMnted  testamentary  guardian -tkB  well  as  tnMlee.4rOf  wiiom?. 
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WbVf  llie  children  or  grand  child rai  of  the  tCAtatrix,  \n>ru  of  the 
thtee  daughters.  Tliqse  are,  manifecitly,  the  increase,  if  ant/,  de- 
signated in  this  clause*  Again,  the  teatatrix  speaks  ui*  her  pro- 
perty- heiiyg  dixfrilmtedf- tec.  And  T  need  not  remark,  that  ilie 
idea  of  distribution  is  antagonistic  to  that  o£ perpetuity  or  inaJiena' 
hitity.  And  then,  if  either  of  the  three  daughters  die  without 
ij^ue,  her  portion  of  the  property  is  "  to  go  to  the  suruvor  orsuT" 
vivora-^i£  iwoj  share  and  share  alike — if  gnc,  to  her  exckisively  ;" 
and  in  the-eventof  all  dying  without  increase  or  issQe,  the  trustee 
or  testamentary  guardian  is  **^  to  deliver  over  the  entire  estate  td 
Caroline  Echols;'*  and  in  conclusion,  Mr.  Gibson  is  clothed  ^ith 
plenary  powers  <*  to  do  in  any  manner  with  the  property  that,  in 
Lis  wisdom,  may  seem  best.'' 

It  can  hardly  be  believed,  that  the  act  to  bo  pcrformcil  beret 
by  thd  trustee  or  testamentary  guardian,  namely,  the  delivery 
over  of  tlie  property- to  Mrs.  Echols,  should  all  the  daughters  die 
without  issue  or  increase,  could  mean,  ia|||p  mind  of  the  testatrix, 
whenever  their  descendants  should  become  extinct^  sooner  or  la- 
ter, and  without  reference  to  any  particular  time,  or  any  particu* 
lar  event.  -On  the  contrary,  we  believe  the  very  converse  of  thifi 
proposition  is  fairly  and  legitimately  dcducible  from  these  varioaa. 
superadded  words,  to  wit :  that  she  had  reference  to  the  period 
of  the  dc^h  of  her  daughters,  and  to  their  issue  living  at  that 
time. 

It  will  be  recollected,  that  the  ryle  in  Shelly^s  case,  was  made 
to  effectuate  the  intention  of  testators,  not  to  disappoint  them — 
thai  it  was  established  by  the  English  Courti^when  estates  tail 
were  not  only  lawful  but  common.  It  was,  therefore,  just  to  in- 
fer, in  that  country,  that  the  testator  intended .  to  create  such  an 
estate ;  but  here,  if'  such  estates  ever  did  exisi,  they  have  certainly 
been  aboKshed  since  1777.  Watkins^  Digest ,  15.  For  myself,  I 
should  hold,  that  whatever  technical  words  are  used  in  the  in- 
strument, whenever  the  deviae  over  is  to  a  person  or  persona 
then  in  life,  om  surnooTf  that  they  ought  to  be  interpreted  to  im- 
port a  &iiure  of  issue  at  the  time  of  the  death  of  the  first  devisee, 
and  that  they  do  not  mean  a  general  or  indefinite  failure  of  issuo* 

And  many  of  the  State  adjudications  in  thif  country  have  gone, 
to  this  extent,  rather  than  adopt  an  unbending  rule  which,  by  im- 
plication, would. turn  an  express . estate  for  life,  with. -limitations 
over  in  remainder,  into  Sijee  tail,  and  thus  defeat- the  intention  of 
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tbe  testator,    I  will  content  mysfelf  by  referring  to  the  case  of 
HmekUam  m^Jmdutm^  (16  Jakfu.  Rep,  38S,)  becaoM  U  coiitaitiB 
ilit  SDoit  tlKNtmgh  eKtiiniomtioii  and  elabprate  dtscttssion  of  this 
wbola  doetrioeihat  is  m  be  found  any-iirliere  in  the  books,  not 
•zcepling  e^w  the  case  of  Parrim  ani^JBiake. 
•   X  devised  a  &rm  to  his  son  Jdsefllvhis  h^rs*  &c.  forever,  and 
^moliibrfiinn  to  his  son  Medce^  hisUala,  &:c.  forever*  and  added* 
^Ukmy  wUi,  tkmi  tf  eiOermf  my  wM  90m Should  depart  tkU  Ufcr 
wkkmitimi^^iMmt,  Am  ^art  or  pawi  9kdH  g^  to  the  nmrimtj  and 
ki  case,  of  bodi  ^leir  deaths*  with<^  ^lawful  issae,  he  gave  the 
to  his  brother  and  sister  in  Kng)and.    Joseph  died  with- 
-lawfiil  issii^^    It  was  Md  by  die  Supreme  Court,  and  their  . 
Judgment-  ajirmed  by  the  Court  of  ^Errors,  that  the  words  did  not 
create  an  etUUe  /«t7,  especially  since  the^  Statute  aholishing  en- 
tails, but  was  a  good  limitation  over  in  See,  by  way  of  executory    ^ 
da^isa  ia  ike  emrvioorffm  failure  of  issue  Uving  at  the  death  of      ^ 
eidierof  tbesons.       p  ^ 

It  win  be  perceived,  that  the  words  in  the  will  of  Medcef 
Bden,  the  elder,  were,-**  dying  wUkout  iume  ;'*  standing,  too^  with* 
#«t  any  other  words  or  circumstances  of  intention;  and  is  dis- 
jliiiguiahable  -in  this,  as  well  as  many  other  of  its  features,  from 
Ae  ease  presented  in  ^is  record ;  and  still  it  was  considered^  that 
ikhile  estates  tail  are  presumed  in  England,  because  allowed  hf 
Act  of  Parliament,  that  fee  simples  are  presumed  in  this  country, 
because  directed  bylaw.  I  repeat,  that  in  view  of  this  diflference, 
tke  Court  heUr  that  there  was  no  rigid,  inflexible  rule  of  law  to 
wrest  the  plain  aad  manifest  purpose  of  the  testator  to  one  alto- 
gether different  from  what  he  intended. 

Favoring  as  we  do,  the  intention  of  the  testatrix— and  partico* 
larly  m  a  devise  of  personal  property — and  gladly  taking  hold  of 
any  words  ja  the  will,  which  will  aflbrd  a  ground  for  constmii 
the  instrument  in  such  a  way  as  will  support  the  devise  over, 
opinion  of  diis  Court  is,  diat  it  is  fairly  to  be  coUeeted,  from 
language  aad  provisions  of  this  whole  win,  that  Mrs.  Porter  in- 
tended that  her  daughter  should  take  an  estate  for  H^  ia  these 
slaves^  with  raafMinder  in  fee  to  her  childrflii  or  grand  children^ 
which  the  record  shows  are  ta  eete;  for  the  daitt  is  interposed 
in  their  behalf,  as  well  as  on  account  of  their  modier. 

tfOt  th»judgmeutof  the  Superior  Court,  therefore,  be  affirmed. 


^ 
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No.  26. — DArioi* J,  DAfi8«  plaintiff  ia  error^  ps,  Jane  Irwin«  dd* 

,  feodant  ia  emr. 

'  ■    ■  ■       ■  "•• 

[1.]  Wliore^a  BbenfT  lold  neypBi  ntider  exaomioDi,  at  a  SheriflTi  sale,  and 

He^ered  one  of  Hia  negroot  A  tlM  parcliasef,  with  the  vadentandiiig  that 

ihe  Sheriff  watf  to  eall  at  ailiitBhi  bank  the  next  monung,  and  recehre  m 

dMck  fcr  the  ponfaaae  BioMyf  when  thi^  Sheriff  called  at  the  baak  na^ 

moniJLng,  for  the  check,  it  waa  reAiaed,  ItaNhpr  inctractUma  firom  the  pav 

.  chater,  because  Ihe  ac»gro  had  tqnaway,  or  been  carriedvll^  the  aigh^  he- 

Sbre :  HeU,  (hat  the  Sheriff  waa  JiMe  to  be  ruled,  at  the  fantanoe  of  the 

defendant  in  the  e^^eeutSogM^-ifr.Aier  balance  of  the  pordiBae  monej  of  tifie 

elaTea,  after  paying  off  the  jhilaiit  thereof,  and  cotU :  Held,  also,  that  the 

ddiTery^of  the  alave  to  the  purehaaer,  bj  theJBheriff,  under  the  ciiciB^ 

irtancea  bdbtse  atated,  waa  a  matter  ejLcliuiYelj[.betw«ea  the  purchaier  and 

ibe  Sherifl^  wiii  whidrHio  defendant  in  execution  bad  no  concern^  aV 

though  her  agent  waa  present  when  the  arrangement  was  made  between 

4p  "'         Ihe  pnthaser  and  flheriff. 

{%"]  When  a  rale  it  made  absolute  agaihit  a  Sheiiff,  for  the  payment  of  moneT', 

^«B  attachmem  canwA  iaane  "rtiereon  against  htof  until  he  is  first  called  on 

to  shew  eaaae  why  an  attadnneBt  should  not 


Rule  agunst  a  Sheriff,  by  defendant  in  Ji.  fa.  for  aurpliia  of 
mIo.  Decision  in  Bibb  Superior  jCoartt  ftt  July  TenD»  1849,  by 
Judge  Flotd, 

D.  J.  Davis,  SheriC  levied  certain  Jt.foM,  upon  certain  slaTea 
of  Jane  Irwioi  fnd  in  M^,  1849,  bo  aold  Kitty*  Mary,  and  Polly. 
Tbe  preceeda  were  enough  to  pay  off  the  Ji.  fa;  in  hand,  (and 
perhaps  other  claima  aweoted  to  by  defendantf)  and. then  to  leave 
4  aurpluB  in  his  handa.  He  was  njled»  by  defendant,  to  pay  over 
to  her  said  surplus.  Davis  showed  for  cause,  that  by  consent  of 
plaintiff  and  defendant,  he  levied  on  certain  slaves — among  them, 
^.Kitty,  Mary  and  Polly;  that  ailor  the  levy,  they  agreed  that  Scott 
'^ray  should  take  possession  of,  and  hire  out  said  slaves,  for  de- 
inadant's  sole  use ;  that  after  doing  so  for  some  time,  said  Cray 
became  tired  of  the  trust ;  that  it  was  then  agreed  that  Wm.  Col- 
lins should  hold  them,  upon  a  like  trust,  and  who  did  so  until  the 
day  of  sale,  when  said  slaves  were  brought  forward  by  said  Wm« 
Collins,  and  sold  at  the  prices  named,  (in  said  showing,)  and  that 
he  disposed  of  the  proceeds  of  Kitty  and  Mary,  but  that  Polly 
was  not  paid  for ;  that  she  was  bid  off  by  A.  H.  Chappell,  and  de- 
livered to  him  in  piesenoe  of  said  Colfins ;  that  said  Collins  at- 
VOL.  vuf.  20  1^  * 
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tended  and  tnaoaged  said  sale ;  that  be,  Darisy  ^had  not  bad  tbe 
Goatody  or  control  of  said  slaves  after  tbe  levj,  andijMB  not  coo- 
ridered,  by JItber  partyijBS  responsible  therefor ;  that  the.  par- 
^aaery  wbe^Polly  wasTfei^p^  iq  tb^^Bfaring  of  Wnh  Collins, 
g^e  her  diretfgns  whei^to  go--^«n||  he  would  send  there  fer 
heriwa  moniiii^and  tellin|flhe  ^eqttfe  woHi  leave  aUieck  ior 
Ae  purchase  money,  nezt.^^bjr,  at  aSarticnlar  bank  agency,  and 
Teqneeted  ^i^Me  call  an# gS  it ;  that  be  did  call,-  and  it  was  re- 
ftsed,  beoaqpKlia  was  said»  the  pnfi^aser  bad  so  instructed,  upon 
■gi9«iid  4||)||i|aid  Polly  bad  TuifMfffgf»  or  was  cacri^  eff  in  the 
i  and  that  he,  Davis,  bad  iMjAcn  heard  of  ihe  slavey  or 
tbe  purchase  money. 
ii(     .SlerilT's  counsel  moved  to  discharge  the  rule  (the  showing  poC 
being  controverted)— 

1st.  Because  it  ^d  not  appear  that  ss^  Sheriff  was  in  cent-      .-^ 
^ta0^  of  said  CQurt,  or  of  its  legitimate  authority.      .  ^ 

^  2d.  Because  the  Sheriff,  in  the  whole  matter,  acted  9s  the  pil-^ 
▼ate  agent  of  the  parties,  at  their  mutual  request*  and  noiin  ^ 
effieial  character  as  Sheriff,  and  if;  liable  at  aH,  is  not  so  in  this 
nnim  of  action. 

'Which  Action  the  Court  Oftorruledy^and  passed  an  order  mak* 
«ig  the  rule  nut  absolute,  that  ^p  money  be  paid  in  sixty 
dsiff»  or  that  an  attachment  wtantly  piDceed,  ordering  that,  in 
811^  event,  he  be  committed  without  bail,  9ce. 
^'  T6  which  last  named  rule,  or  ojder  absolute.  Sheriff's  counsel 
^  eseepted,  on  the  ground  that  the  Court  erred  in  granting  an  at- 
torment  absolute,  without  first  calling  on  die  respondent  by  an 
attachment  niti  .*  and  further,  because  it  nowhere  appears  tl^kt 
laid  ^Pcer  was  in  contempt  of  the  process  of  the  Coutt. 


T    • 


S.  Hall  and  Sf^imiSt  for  plaintiff  in  error, 

Chrhamw.  Gale,  7  Qnoam,  739,     BeiAme  «#.  JBoftufr,  2  Kd^ 
169.    RMhmmd  <w.  BowtUtek,  1  Mm.  if  Wdl:  40.     1  2W«I.Pr, 
480.     Prince'9  Digesi,  430,  431, 48?. 

,  McDol^ALD  and  Powers,  fbr  defimdant. 

B^ike  OiHtrt. — Warns*,  J.  deliTering  tbe  opinion; 

.  .  ■         ■  ■      ^  • 
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{!.]  It  appesy,  firom  the  record*  that  die  pfeaintiff  in  error  foU 
oerCaia  iiiiglpMe,  as  Sheriff  of  Bihh  Coanty,  belonging  to  the^de* 
fondant,  by  virtne  of  eartfin  JLfoi.  ;j^Md  in  hia  Ipnis  agrainst 
her.    JkSbst  pairing  off  ^|P;/(*  ftu.  a^|Pco0t8|  tb^-  remained  a 

..baknoefn  the  handa  of  llib{ph|nff,  anng  flxA.  Ae  sale  of  the 
delendanVa  propeMy:    A^tte  niu  liris  taken  ag^nat  the  fl^^riff, 
at  theinstance  of  the  defiMi|bit»  Taijipf  upon  hiaft  tp  shew  eauae 
why  ho  sfaonld  not  pay  over  to  her  ne  money  rtnaining  in  hia 
hands,  arising  fnom  the  sale  tflf  her  propoity,  aftoRll^ling  off  tl^ 
execntions,  &e.    The  SherfpVbewed  for  tMom^^fH^wXtbrn  thna 
of  the  sale,  one  Cc^lina  aelid^  as  the  agent  at  defendant ;,  tUF  « 
slave,  by  the  name  of  Polly,  was  bid  off  by  A«  H.  ChappeO,  and  ^kr^ 
was  delivered  to  him  by  the  Sherifi^  in  the  presence  of  defendant'a  ^ 
agent ;  that  Chappell  directed  the  slave  so  purchased  by  him,  W 
pffocare  a  dray,  and  take  her  things  to  Dr.  Lamar's  residenoOi 
tnA  that  he  would  send  for  her  next  morning— «t  the  aame  flfea^  ^' 
dispell  informed  the  Sheriff  that  he  would  leave  a  check  for        # 
the  purchase  money  of  said  alave  with  N.  C.  Munroe,  at  tha 
Agency  of  the  Mechanics'  BaA  at  Macon-— requesting  the  Sheriff 
to  call  the  next  morning  and  get  it ;  that  when  the  %eriff  called 
fbrthe  check  the  next  morning,  Munroe  refused  it,  illuler.Chap* 
pell's  instructions,  upon  the  ground  that  saicl  negro  ran  away,  or 
was  carried  off^  during  the  previous  night.    For  the  Sheriff  it  is 
insisted,  that  he  is  not  liable  to  be  ruled  for  the  money  hi  his 
hands,  at  the  instance  of  the  defendant  in  execution,  and  that  if  be  '- 
is  subject  to  be  ruled  at  her  iastance,  that  her  agent  being  preaeatf 
and  cogniaaiit  of  all  tho  foregoing  circumstances,  her  assent 
thereto  will  be  presumed,  and  constitute  a  good-  defence  for  the 
Sheriff,  against  the  rule.     The  fact  that  the  defendaut'a-  agent 
was  present  at  the  time  the  arrangement  was  made  between  tho    ^ 
Sheriff  and  the  purchaser  of  the  slave,  for  the  payment  of  the 

.murchase  money,  is  no  defence  f4>r  tho  Sheriff*  Had  tho  defendant 
iierself  been  present,  she  would  have  had  no  right  to  interpose 
any  objections  to  any  stipulation  or  agreenront  that  the  Sheriff 
and  the  purchaser  of  the  slave  might  think  proper  to  have  made, 
as  to  the  payment  of  the  purchase  money,  or  as  to  tho  ^livery  of  1 

the  slave.     The  title  of  the  defendant  was  divested  ,by  the  She- 
riff's  sale,  and  she    or  her  agent  had  nothing  moi*e  to  do  with  ' 
the  property.     If  the  Sheriff  thought  proper  to  deliver  th»pro« 
perty  to  the  purchaser^  without  payment  of  the  purchase  money, 
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lie  did  so  upon  hia  own  responsibility ;  that  was  a  matter  between 
lumself  and  die  pnrcbaser,  with  '  which  the  defendwt  in  execQ- 
.  tion  had  no-ebneem.  The  Sheriff  was  responsible  to  the  persons 
interested,  for  the  proceeds  of  the  sale),  and  the  49th  and  52d 
sections  of  the  Judiciary  Act  of  1799,  are  sufficiently  ift-oad,  as 
regard  the  liability  of  Sheriffii  in  iUs  Statf;  to  autKbrize  the 
Court  to  ent«>tain  a  rule  togt  money  raised  by  Tirtue  of  a  sale  un- 
der  exectttioQit  at  the  instance  of  a  defendant  in  such  exeeutions. 

\12.]  Jhe  Cmtc  below  made  'th^  -rule  absolute  against  the 

^  Bberiff,  fiw  the  payment  of  the  money  within  sixty  days»  and  in 

'-^«.  definiH  of  sucSi  payment,  ordered  an  attachment  instantly  to  issue 

^  against  him,  and  that  be  be  committed,  witl|Ottt  bail  or  munprise, 

until  the  payment  tfaereoC    The  error  alleged  to  the  judgment  o( 

the  Court  below  is,  that  after  thende  was  made  absolute  against 

* '  H0  Sheriff,  for  the  payment  of  the  money,  an  attachment  was  or* 

%        dered  to  issue  against  him,  widlout  lirst  calling  on  the  Sheriff  to 

shew  cause  why  the  attachment  should  not  issue  against  him. 

This  qljection,  we  think,  was  wdl  takes.    After  the  rule  was 

mftde  absolute,  and  the  Sheriff  ordered  to  pay  over  the  money# 

the  Mt^kjge^  process  of  attachment  ought  not  to  issue  against  him 

until  Uenas  first  been  heard,  or  at  least,  had  an  opportunity  of 

tang  heard;-  for  the  reason,,  he  may  have  good  cause  to  shew 

why  he  should  not  be  attadied  and  imprisoned.     This  appears  to 

*  have  been  the  practice  in  England ;  and  we  think  it  is  the  most 

Meaonable  and  better  practice.    See  Rickmand  v#.  Bowditdt,  1 

AfccMM  if  WtUbyURep.  Z%. 

On  the  last  ground  taken,  the  judgment  of  the  Court  below 

OBiftt  be  reversed. 

■ 


i  ' 
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BSaeon  &.  Wealcni  R  B.  Co.  ««.  Holt 


No.  27^ — Taifr Macon  A;  Wbhtbrn  Raiv  Road  Company,  plaimiff 
in  error,  vt.  Pbo^p  S.  Holt,  defiuKlant  in  ercor. 

■  *%      '-    ■  •  r  ■ 

[1.]  Apdlk»itortkkoltoafkv^mBM«poeif)r  tbo  lengfk  Atimo  thAtkek 
to  bo  absent,  imd  tlM^^kcot  ,lrtnch  be  it  allowed  to  viiit. 

^]  Tbe  Macon  &>  W.  E.  B.  Orfi||iBiiy  took  on  boani  their  .can  ihe  ilavQ  of 
U^lMving  a  general  pass,  and  without  the  thsowledge  and  consent  of  A,  to 
transpoit  him  to  a  given  poin^lbr  the  oraa)  fare  for  negriet:  Held^  that 
'thfs  was  a  eonrenion  of  the  slaTe,  and  that  the  conpanj  iA  liable  for  alt 
Uie  injuries  which  he  rf>feivdl{..iriiether  they  ooeuired  by  the  negligeae* 
a£  dM  con|Naiy- or  otherwise. 

[9«]  Thablaekeolorpf  theAfirieaanu;eisjMwa/acweTideBeeof  slavey         ^« 


ActipQ  on  tbe  case,  in  Bibd  Superior  Court.  Tried  at  July 
Term,  ISl^s  before. Judge  Floyd.  .  ** 

.  ■  -  ■  -*■  • 

.,A  alave  named  Jacob,  the  property  of  Philip  S,  Holt,  having 

an  ordinary  **  paaa"io  go  from  Macon  to  his  owner'a  place,  §omm 
eight  or  ten  mileaont,  was  reiieiyed  by  tbe  officers  oi  the  pkujH 
tiff  in  error,  on  board  its  freight  train  of  cars,  for  the  usual  paa* 
sage  money  for  slaves  riding  on  the  freight  train.  The  TOfgLto,  in 
getting  from  the  cars,  within  250  or  300  yards  of  the  stmon  to 
which  he  had  paid,  (the  cars  being  still  in  motion^)  had  ki$  leg  ir^r 
kem^  The  master  had  no  knowledge  that  the  negro  was  going  to 
ride  on  the  cars,  and  it  appeared  in  proof,  that  there  was  no  neg- 
ligence by  the  company ;  that  the  negro  jumped  ^,  of  his  own 
accord,  just  before  reaching  the  eight  mile  post,  to  which  he  had 
paid*  while  the  motion  was  about  as  fast  as  a  man  could  walk. 

The  bill  of  exceptions  arises  alone  out  of  the  charge  4yf  ihe 
Court,  to  this  par^  of  it — **  If  the  company  took  the  negro  on 
their  cars,  without  th(9  knowledge  and  consent  of  the  owner,  and 
he  be  injured  by  negligence  or  otherwise,  the  company  will  be  lia- 
ble, though  the  negro  have  a  general  pass." 

Holt  recovered  below,  and  the  company  excepts  on  the  ground 
slated. 

PoB  and  NiSBBT,  for  plaintiff  in  error. 

PowBBS  and  Wuittlk,  for  defendants 
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Maebn  &  Wtifcm  11.  K.  Co.  ««.  Hoh. 

.  ..• 

JBy  ik€  Ctmi'ti     NigBJET,  J.  deliveriBg  the  opinunu 

The  faetB  in  Uiis  case  are  few  and  simple.  Jacob,  a  slave,  be- 
longing to  Mr.  Hoh,  the  defendant  in  error,  having  in  bis  posses- 
iien  what  the  witness  designates  ai  *'an  ordinary  pass,"  was 
received  on  board  the  cars  of  the  plaintiff's  in  error,  the  Macon  & 
Western  Rail  Road  Company,  to  be  tratisported,  for  the  ordinary 
lore  for  uegprocs,  from  Macon  to  the  eight  mile  post  above,  on  the 
road.  Upon  approaching  the  point  at  which  he  was  to  leave  the 
train,  its  progress  was  impeded  withn  view  to  stop  and' let  him 
oK  Before  reaching  tliat  point,  and  the  train  moving  **  about  as 
fast  as  a  man  can  walk,"  ho  jumped  off  and  fractared  his  leg^^^t 
was  afterwards  amputated ;  and  this  action  was  brought  by  the  de- 
fendant in  error,  to  recover  of  the  company  damages  for  the 
injury  sustained  by  the  slave.  No  negligeucc  of  any  kind  is  im- 
pBtable  to  the  company  or  any  of  its  agents.  Upon  the  trial 
below,  Judge  Floyd  instructed  the  Jtiry,  "  that  if  the  negro  was 
on  board  the  cars  with  the  consent  of  his  owner,  or  with  his 
knowledge,  and  no  prohibition  be  given  by  the  owner,  then,  if 
the  oqiDapany  taki^ordinary  care,  and  he  be  injured  by  his  own 
volition,  the  company  will  not  be  liable;  Imt  if  the  company  take 
tk$  negro  om  the  oar*  without  the  knoicfedge  and  content  of  the  own* 
«r,  €md  he  he  injured^  by  negligence  or  otherwise,  the  company  will  he 
KmhUf  though  the  negro  have  a  general  pauJ*  To  the  last  division 
of  this  charge,  exception  is  taken  by  the  Macon  &  Western  R. 
R.  Company,  and  the  question  for  the  review  and  determination 
of  this  Courtis,  whether  there  is  error  in  that  part  of  the  instruc* 
lions  of  Judge  Floyd  to  the  Jury. 

{!.]  By  general  pass,  the  presiding  Judge,  no  douht,  meant  the 
otdinary  permit  or  ticket  which  the  law  requires  to  be  given' to 
slaves,  to  protect  them  from  being  whipped,  when  found  away 
from  the  plantations,  not  being  in  company  with  some  white  per- 
son. By  the  Act  of  1770,  when  so  found,  they  are  liable  to  be 
taken  up  and  whipped,  not  exceeding  twenty  lasliee.  Prince^ 
778.  By  the  Act  of  December,  1829,  the  character  of  this  per- 
mit is  defined.  It  is  therein  enacted,  "  that  it  shall  be  the  doty  of 
eyory  owner,  overseer,  trustee,  guardian  or  other  person  or  per- 
sons, having  control  of  any  slave  or  slaves,  or  free  persons  of 
color,  in  granting  or  giving  written  permits  to  the  same,  to  set 
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Ibrdi  the  time  allowed  for  tbeir  absence,  and  distinctly  dcnignato 
tfaa  place  or  pUoes-  iiHiere  rach  .slaves  or  free  persons  of  col- 
aut  desire  to  Tisit*"  HUekkiM,  815.  The  testimony  of  the  wit* 
sen  in  tbia  ease  is,  tbat  4bo  slaTO,  Jacob,  bad  an  crdhuny  pas0, 
and  tbe  presidiog  Judge,  in  bis  charge,  speaks  of  ^  general  jnui. 
We  infer  tbat  tbe  Jadg^  refbrred  to  aocb  a  permit  as  is  required 
bj-tbe  Act  of  1829.  -■  No  permit,  more  general'  than  that  Statute 
requires,  would  be  a  lawful  peas^-one  in  •  coafbrmity  with  it» 
wcMdd  be  a  gtmenU  pan.  An  owner,  oreraeer,  trustee,  ^ardtah 
or  other  person,  baving  control  of  slaTea,  can  unquestiopably  an- 
tborize  them,  in  writing,  to  do  or  not  to  dot  any  thing  not  forbict- 
den  by  tbe  laws.  They  may  thus  permit  them  to  travel  from  phibo 
to  place  on  tbe  rail  voada;  and  such  a  liacense  would  protect 
both  tbe  alave  and  the  company.  A  general  pass,  however,  such 
as  I  bare  defined  it  to  be,  was  held  by  Judge  Fhyd^  to  be  no 
protection  to  a  raH  ramdoompamy  against  damagee  lor  injury  to  a 
alafe,  taken  onboard  tbe  cars  without  tbe  knowledge  and  coiis^dI 
of  the  owner ;  and,  in  our  judgment,  correctly  held.  It  conveys 
ncr  authority  te  the  slave  to  place  himself  on  the  cars^^it  chnbea 
him  with  no  oontraetiog  power,  for  and  on  account  of  the  own* 
er— 4t  confbrs-upon  others  no  right  of  control  over  himi^nrhat- 
ever,  much  leu  a  right  to  eoaveri  him  to  their  uses  for  profit«^| 
is  not  evidence  of  the  assent  of  the  owncnr,  except  according  to  ita 
terme-^t  proves  tbe  master's  consent  that  the  slave  may,  for  a 
time  specified,  leave  bis  home,  and  this  includes  the  privilege  of 
etngying  that  time  in  such  way  as  ho  may  choose  to  ocpppy  it,  ii^ 
conlbnnity  with  the  laws  of  the  State,  and  it  also  provea  his  con* 
sent  that  be  shall  visit  the  place  or  places  specified— -it  proves 
nothing  more.  It  is  made  the  doty  of  tho  owner,  by  law,  not  to 
permit  his  slave  to  leaTe  his  plantation  without  a  ticket— *it  is  the 
right  of  the  slave,  founded  in  his  character  as  a  sentient  human 
ereatnre,  and  in  the  obligations  of  humanity,  when  leaving  his 
master's  protection^  witlrhis  consent,  to  have  the  protection  which 
tbe  permit  afiords  against  punisliment.  The  permit  originates,  in 
tbe  necessity  of  a  vigilant  poIace-r?-it8  object  is,  primarily,  protec- 
tion against  the  penalties  of  the  patrol  laws ;  which  kw^  how- 
ever necessarily  stringent,  operate  humanely  and  beneficially  for 
the  slave,  as  well  as  Uie -master,  and  tho  whole  body  of  the  com- 
xnnnity.  Such,  and  no  more,  aro  tbe  offices  of  a  general  past.  In 
^118  case^  8B€|u^  ^  snaln^rMs  case^  ^do^  it  ahiekl  tbe  company,  or 
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mny  other  person  or  persons,  occupying  their  position  relatively 
to  I'h^  slaTe,  from  liability,  if  injary  accrues  to  him.  I  dismiss, 
Chereforo,  so  much  of  the  instruction  as  relates  to  the  general  past^ 
wt(b  this  remark,  that  it  will  he  seen,  from  the  whole  drift  of  this 
^deeision,  that  neither  rail  road  companies,  nor  any  other  person, 
will  be  safe  in  the  transportation  of  slaves,  without  a  specific 
written  authority  from  the  owner,  or  his  consent,  so  in  some 
other  way  manifested,  as  that  it  will  be  susceptible  of  proo£ 

[2.]  Disencumbered,  then,  of  all  considerationa  which  grow 
cNit'  of  the  pass  in  this  case,  the  leg^  proposition  asserted  by  the 
learned  Judge,  presiding  on  the  Circuit  Bench,  is  this,  to  wit  c 
'*^If  acompany  take  the  slave  of  another  on  board  their  cars, 
without  the  knowledge  and  consent  of  the  owner,  and  he  be  in- 
jured, by  negligence  or  otherwise,  the  company  will  be  liable  to 
respond  in  damages  ibr  the  injury."  *  The  instruction  given  must 
be  understood  in  the  light  of  the  facts  of  the  case  made  in  the  re- 
cord* It  is  in  evidence,  that  this  company  received  this  slave,  to 
franspoit  him,  for  a  c^mpensatiam  taken  from  him.  Thiafact  is  an 
important  one  in  this  case.  When,  therefore,  the  Judge  speaks 
of  a  company  taking  a  negro  on  their  cars,  ho  means  taking  him, 
83  the  company  did  in  this  case,  to  be  transported  for  their  benefit, 
in  the  receipt  of  the  customary  fare  for  such  transportation. 

Again,  the  taking,  by  the  charge,  must  be  not  alone  without 
the  kumcfedge  of  the  owner,  but  also  without  the  eomsent  of  the 
owner.  If  ho  had  ruled,  that  the  oompany  would  be  liable  if 
they  took  the  negro  singly  without  the  kmowiedge  of  the  owner, 
the  inference  would  be  a  fair  one  that,  with  his  knowledge,  they 
would  not  be  liable,  and  that  is  not  necessarily  always  true  in 
hiw.  We  understand  the  Judge  to  say,  that  in  order  that  the 
e<Mnpany  shall  be  protected,  the  owner  must  both  know  and  con- 
sent to  the  taking.  He  could  not  consent  without  knowledge, 
but  he  might  know  without  consenting.  In  the  case  put,  as  thus 
understood,  the  Court  holds  that  the  company  is  liable,  whether 
the  injury  result  from  the  negligence  of  the  company,  or.  other- 
wi9e ;  that  is  to  say,  they  are  liable,  wholly  irrespective  of  the 
question  of  negligence,  and  thus  we  arrive  at  the  true  $UUus  of 
die  point  for  review. 

I  do  not  consider  that  the  decision  of  this  question  depends 
open  any  new  principles.  We  have  determined  it  upon  prinei* 
pies  of -abe  Cammam  Law,  loog  settled  and  ftmiliar  to  the  juris- 
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|in>iieace  of  Great  Britain  aod  of  oar  own  States.  The  interest 
of  «tho  question  springs  out  of  the  application  of  those  principles 
to  a  $Iass  of  statutory  persons*  to  wit :  rail  road  eorporatiom^  ua- 
knoumto  tbeOooits  of  either  country  until  within  a  very  recent 
pOTiod,  and  to  a  class  of  suligocts  (n^gro  slaves)  not  recognised 
as  property  in  £ngland,  and  peculiar  here,  in  this,  that  whilst 
■they  are  in  fapt  propertyy  under  our  iaws,  they  aro  sentient,  rea« 
aoning  human  agents.  In  its  practical  consequences,  the  judg- 
ment we  now  render  is  an  important  one. 

Tho  effort  of  the  ablo  counsel  (or  the  plaintiffs  in  error,  (Mr. 
Pof,)-was»  first  to  establiih  that  this  is  a  case  of  bailment,  and 
thus  make  the  plaintiffs* in  error  liable  only  for  negligence;  and 
part]culariy#  that  it  belongs  to  the  class  denigiuUed  as  mandates  f 
and  more  particularly  still,  that  it  falls  within  that  class  of  man- 
daUt  which  arises  under  what  is  called  tho  fmau  cmUract  of  nego- 
iiantm  ^sf^or-^where,  for  example«  **  a  party  spontaneously,  and 
without  the  knowledgo*  or  consent  of  the  owner,  intermeddles 
with  his  property,  as  to  do  work  on  it,  or  to  carry  it  to  another 
place."  Story  om  BailmaU,  §189.  If  this  be  a  bailment  at  all,  it 
must  fo^ng  to  this  class.  By  the  .evidence*  there  was  no  contract 
between  the  owner,  Mr.  Holt,  and  tho  rail  road  company.  All 
bailments,  except  mamdales  rf  the  negoiwrmm  gutor  class,  aro 
founded  in  contract,  express  or  implied.  As«  then^  there  was  in 
this  case  confessedly  no  contract,  but  a  taking  of  the  slave,  spon- 
taneously»  without  the  knowledge  or  consent  of  the  owner,  it 
must  belong- to  that  class  or  none.  In  cases  of  this  sort,  (of  the 
uegotiorum  getior  sort,)  as  the  mandatory  acts  wholly  without  au* 
fhority,  there-  can.  be,  strictly  speaking,  no  contract.  Siorp  on 
BailmenU  §189;.  Jl  quati  mandate  is  raised  by.  implication,  and 
diat  finr  the  benefit*  not  of  the  mandatory*  lut  of  Uie  owner.  The 
intermeddlar  is  left  to  all  the  liabilities  of  his  act,  whatever  the 
circumstances  of  the  case  may  make  them,  whilst  the  owner  of 
the  propeily  is  aUowed*.at  his  election*  to  treat  the  transaction  as 
a  ccmtract  of  mundatf  or  otherwise,  according  as  his  interest  may 
require  or  suggest.  Thi^  appears  to  bo  the  footing  upon  which 
the  Roman  law  places  this  species  of  niandate.  Potkier*s  Ap^ 
pendice  du  Quasi  Qomlrat.  NegoL,  Gest.  Appendice  Contrat  de 
Jifyndat,  n.  167.  Slor^  on  Bailm.  §189.  It  does  not  seem  to  be 
JBly  recognized  by  the  Common  Law.  The  English  Courts  ap- 
.^nly  to  have  invoked  the  principle  of  implication,  for  the 
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benefit  of  rife  owner,  in  a  few  InMMiaef  t  ^v  where  .fl«pe.&ni 
fceen  a  enbeeqnent  rfttiilectSoil  ef  ^le  acts  of  the  gettir  bj-ihe 
owner;  and  eomeliBieB  where  nnaathofised  acti  are  doner  pon^ 
the  pfesnmptMMM  are  -madey  by  law^  ibr  the  beneit  of  partitiilar 
paltfoa.  Thtt8»  if  a  stranger  enteia  tt{>on  the  htnds  of  .an  inftnt 
and  taketo  the  profits,  the  law  will,  in  nanj.caaet,  oblige  him  |e 
aeeodnt  to  the  minor  for  the  profits,  as  his  bailiff;  Iot  it  will  be 
presortod,  that  he  entered  to  take  diem  in  trust  forthe  infiuit.  1 
Ikm^fAb.ck.S,  arr.2,ftO.  1  Bmc  Ah.  AeemaU.  C^ke  LitL 
89  h.  90  a.  Story  en  BaUmmt^f.  2M.  Actions  on  mfuidates  are 
^Mary  nncommon  ib  oor  Courts,  for  the  reason,  not  flattering  in 
baman  natnre,  giTeir  by  Sir  Wm.  Jtmett  that  it  is  very  oneoomkNi 
for  men  to  nndeitdie  anyoCBee  of  trouble  withoot  eompeneatioa. 
Jbmet  en  Btniwteiit,  57. 

The  mie  of  liability  of  the  nqyrtieriMa  gMar^  Taries  aoeordiag' 
to  his  character  and  employnfent^  and  the  cireomstances  4ittend» 
ing  the  transaction.  Soffiee  it  to  say,  that  he  is  not,  in  generdiv 
fiable,  without  negligence,  and  if  so,  the  case  before  ns  being 
held  to  bdong  ta  die  class  of  the  iM^fofiiornm^ef^or,  the  instni^^ 
of  the  Covit  below  would  be  erroneous.  In  Lonisiana.  it  has 
been  heU,  that  if  one  spontaneoosly  and  graiuitoudy  take  the 
Ave  of  another,  without  his  knowledge  or  coneeatt  and  thesla^ 
escape  andisTortto  the  owner,  sachan  one  wiU  not  be  liable,  nii- 
less  there  was  gross  negligence  on  his  pafC  Bmyem  9s*  Prewo$f*4 
MmrHf^s  A.  65.  CMe  ff  Lomtkakm^aHidei^rfl,  »75.  8iory 
%m  Ba%tmai$^  Vfi^^^  ^77.  See,  akio,  DeFmekUr  at.  SkMrnMrk^  3 
JMn«:  JR.- 170.    Bewtriy  a#.  Btmhe,  %  Wkeai.  R.  IW. 

The  quesden  remtinsf  Is  die  esse  at  diiabar-a  mandate  of  this 
datat '  Pemanso-abiy  it  is  not,  and  fiir  one  obrions  and  sadsftko- 
tory  reason:  A  necessary  element  in  etery  wumdrnter^jod  parti* 
culariy  ia  dds,  isthat  the  taking  ef  dieproperty  hegraimimu.  If 
die  rc^setring  <if  Mr.  EEeM  slaTO  on  their  cars,  by  the  {Mntiffii  in 
error,  had  been  by  his  consent  and  audM>rity,  then  it  would  haire 
been  a  fhmifiar  and  very  htfelligible  bafiment^  sobfect  to  the  go- 
vetrnment  of  setded  legal  prtneipleB.  But  that  is  not  this  case. 
If  diey  had  taken  him  graUmioiiiy,  without  -die  knowledge  or 
i^sent  of  Mr.  Holt'^*-4n  diet  event, -under  certain  circumstances* 
die-case  would  lielong  to  the  dass  of  mandates  I  hare  been  ceii* 
sid^rlng.  But  they  did  not  so  take  him ;  but,  on  the  contran^ 
Ibey  received  turn  to  transport  to  die  eightmile  post,  abore  Ifih 
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con,'fer  ihe&rfir^mmd  mdptmi^t.  One  of ib» witneatas taitifie^ 
tkittlMy  fccmed  frooi  Umi  sagro  twwty-five  ceaU,  to  cmrry  biav 
tptlmtfoiiiL    The tf— pnrtirinp of  ihe •Uwf€i  w—  hoc > KJumt^^^ 
U  wm  ■DtyotaltoMi    «  wm  not  for  the  Biutael  lienefit  of  then* 
eehroi  nmi  therewner  y  Ibr  he  neither  eifeoted  to  eor  knew  of  the 
trsmportetioii.    It  is  tree,  thet  it  was  an  aocoounodation  to  the 
akvoi  and  k  was  done  at  hiainatanoe;.hat  I  need  acarodjr  nh 
tnarfc,  that  the  alaTO  conld  make  no  eootract  to  bind  his  nMSteTf 
or  in  any  way  make  hhn  ar  party  to  the  ti«nsaction«  without  his 
consent.    The  slave  mnst  he  eonsidared  in  tlM  light  of  pn^rtyt 
and  in  no  adiar,..  There  ere  .eases  where  the  intellectnal  airf 
moral  ehaineter  of  the  slave  does  modify  the  general  law  of  hai^ 
ments»  as  we  shidl  sen,rbnt  this  is  not  one  of  them.    AU  mandates 
are  grntnitons.    ^The  eontrect  (says  Mr.  Siorp)  most  be  gratui- 
tona,  and  this  is  jof  the  ^^ery  assance  of  the  contract;  for  if  any 
eoam^ensation  is  to  be  paid,  it  posses  into  another  contract;  jKhut 
is  losay,  theeontract  of  hire."    Ifeadelain,  nm^ralatMn,  n«^ 
km  etf.    Sisry  mt^BaOmetU,  il6^    Dig.  Lih.  17,  tU.  1, 1, 1,  $4. 
Pwikm'tPmid.m.n^tU.l.m.l^    PoMm'M  Cmiirai  de  Mtm^^ 
db<,  n.  tt.    It  does  net  wary  the  matter,  that  the  mandate  of  the 
wgg'slisnMi  gCiCsr  is  without  a  contract.    In  that  case,  as  in  other 
mandelea,  the-law  goes  upon  the  idea  of  the  mandatory  acting 
withotft  prsfit  le  himalrif;  but  I  trast  I  shall  show,  aside  from  all 
these  views,  thatthe  hiw  gives  to  this  transaction  a  definite  char- 
acter, and  that  that  character  is  wholly  inconsistent  with  the  idea 
^  a  bmlment  of  any  kind.    The  opinion  of  Lord  BHUnborought 
In n case anpposed-hy  him, in  DrtAevt.  Shorttr^  (4  JBfp.£.16$») 
was  stuougly  relied  upon  by  counsel  for  the  plaintiffs  in  errors 
The  case  supposed  was  this:  A  chattel,  as  a  boat,  beloDgiog  to 
another  person,  is  taken  ta  do  an  act  of  kindness  to  the  owner,  fp 
io  save. other  ptopeity  belon^g-to  him  fircHn  the  flames,  and  m 
^nintanrional  injury  happens  to  the  boat,  in  the  use  of  it  for  that 
ipaposaL    In  that  case,  Itord  JEtfMkrmi^AV  opinion  was,  that  the 
peraoh  taking  Ae  hoat  would  not  he,  in  any  manner,  ra^nmsible 
iMT  it  to  Act  owner.    It  was  insisted,  that  this  case  is  analogonsJta 
the^te  put  hy  Ida  bordship,  in  tlusi  that  the  taking  of  the  slave 
Jaaohrto  carry  htm  hocM,  was  an  act  of  kindness  to  his  masteiv^ 
it  faciiimfed  his  Taturn,and  promoted  the  interest  of  the  ow^ier. 
The  result  waa  very  difiareat;  for  in  foot,  as  a  conae<|uence  of 
the  slave  going  enlKsi»d.lfae  can^  he  lost  his  limb,  and  his  value 
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was  greatly  depilated.  The  owner  was  ki  fact  injured*.  Bnt 
*tbe  analogy  ib  not  perceired.  The  case  pat  by  Lord  ENenhot* 
ought  goes  upon  the  ground  cvf  a  mere  kimdne99^-^^  charity  to  the 
ownei^-'wholly  irrespective  of  the  interest  of  the  person  taking 
the  boat.  In  this  rase,  the  taking  of  the  slate  was  mleme-  far  die 
Interest  ol  the '  company.  The  fact  of  receiving  pay  for  his 
transportation,  conclasively  negatives  the  idea  of-  a  kindnessr  dr 
mere  charity  to  man  or  master. 

If  a  slave  be  taken  on  board  the  cars,  by  a  rail  road  company* 
iir  be  taken  by  any  other  earner,  to  be  conveyed  solely  in  conse^ 
<}nence  of  his  distress;  and  from  motives  <rf  liumanity  alone,  no 
reward,  hire  or  freight  being  to  bo  paid  ibr  his  passage,  the  car* 
rier  would,  in  such  case,  be  responsible  only  for  gross  negleot. 
This,  I  have  no  doubt,  would  be  the  mle  in  that  case ;  and  it  was 
ao  laid  down  by  Chief  Justice  Marshall,  in  Bayee  vs.  Andenom,-  2 
feierSt  150.  This,  howeverp-is  not  such  a  case,  and  the  rule  ia 
not  applicable. 

The  decision  of  the  Snpreme  Court,  in  the  case  just  referred 
to,  was  relied  upon  as  controverting  this  case.-  In  that  case,  cer- 
tain slaves  being  wrecked  on  thetihore  of  the  Mississippi  river, 
and  being  in  the  custody  of  the  agent  of  the  owner,  were,' at  his 
instance,  taken  on  board  the  yawl  of  the  steamer  Washington, 
being  then  in  the  stream,  to  be  transfeired  to  the  steamer,  for 
transportation.  In  their  passage  to'the  steamer,  the  yawl  was 
tipset,  and  the  slaves  were  drowned.  The  owner  brought  an  ac- 
tion against  the  owners  of  the  Washington,  Ibr  the  value  of  the 
alaves.  The  general  m)e  is,  that  eommrnt  tMnmi  are  insurers  of 
the  goods  bailed  to  them,  and  sve.  liable,  except  for  inevitable  ae- 
eidentt— <hat  is,  the  acts  of  God  or  the  King's  enemies.  2  Kelly , 
362.  The  Supreme  Court  determined  that  this  severe  rule  of 
ilie  Common  Law  does  not  apply  to  slaves.  *'  A  slave,  (said 
Judge  Marshall,  in  delivering  the  opinion  of  the  Court,)  has  voli- 
tion and  feelings,  which  cannot  be  disregarded.  These  pFoperties 
cannot  be  overlooked,  iit  conveying  him  fr6m  place  t<»  place*  He 
cannot  be  stowed  away  as  a  common  packages '  Not:  oidy  does 
humanity  forbid  this  proceeding,  but  ifmight^end^gerhis  life  or 
health.  Consequently,  this  rigorous  mo^  of  proceeiUng  cannot 
be  adopted,  unless  stipulated  for,  by  special  eoatrmct.  Being  left 
iat  liberty^  he  may  escape.  The  carrier  Has  not,  and  cannot  have, 
the  same  absolute  control  over  bint,  tlilit -hehas tiver  inanimate 
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nuilter.  In  the  naHire  of  tliiiig«,  and  in  hit  ckara«ter^  ho  -raadin- 
blfliB  a  paaaengrer,  not  a.  package  of  gooda.  It  aeems  reasonable, 
therefore,  that  tfaereapouailnUty  of  tbecarrier  ahooUl  be  measared 
by-  ^  law  which  ia  applicable  to  paasengers,  rather  tbaa  by  thai 
which-iii  Applicable  to  the  oarriage- of  oojiimon-jgfK)d«."  Upon 
thia  joetand  httmane  reaabning,.  the  Supreme  Conn  decided*  thai 
caniera  of  alavee,  hi  the.abaeuce  of  any  apecial  contract  toihf 
contrary,  are  liable  for  injuries  done  to  them,  only  in  the  erent4)f 
their  being  caaaed  by  negligence  or  unflkiHiilneaak  2  Ptier9^  R. 
150;  Si9ke§^m.'8^Um9ialh  13  Peters,  181, 192.  Siory  m  BoHrn. 
^77.  Wmiama  v4.  Taylw,  4  Porter's  R.  234,  238.  iMcCard, 
223.  Werfr  auch  a  eaae  before  me,  I  would  unhe«itaiing1y  decide 
in  accordance  with  the  rale  held  by  the  Sopreme  Court.  It  ia 
very  apparent,  however,  that  this  case  is  distinguishable  from- the 
caae  before  tbeSupnune  Court.  That  was-  a  contract  of  bail- 
ment, betweeii  the^wner  of  the  slaves,  by  his  4geot,  and  the  Csp» 
tain  of  the  steamer  Waabington— the  usual  case  of  &  contract,  for 
carriage,  for  hire.  In  this  case,  there  was  no  eootract— 4lie 
owner  neitheF  assenting-  to,  nor  having  knowledge  of,  the  taking 
of  his  slave,  by  ihe  plaintiffii  in  error,  on  board  their  cara.  It  hn^ 
therefore,  iio  relevancy  to.  this  case. 

From-  what  has  been  said,  the  character  of  this  transaction  is 
already  necessarily  inferable.  The  absence  of  knowledge  and 
consent*  on  the  part  of  the  owner,  Mr.  Holt,  precludes  all  ideik  of 
contract,  eBcpreaa  tir  implied ;  and  the  fact  that  the  company  r#- 
ceived'pay  for  the  transportation,  deniea  to  it  the  .character  of  a 
gratuitous  or  charitable  mandate.  It  doea  not  belong  to  the  Law 
of  Bailment.  These  two  things  designate  it,  uneqoivocallyy  as  a 
^frt.  The  company  eomverted  the  slave  to  their  use,  for  profitv-- 
they  are  i&rt  Jeasol'S,  and  liable  as  such  ;  that  is- to  say,  they  are 
ItaUe  foir  all  injuriea,  whether  they  result  from  negligence .  or 
otherwise;  and  if  ao,  the  instmctinn  given  by  Judge  Floyd  to  the 
Jnrj,  was  according  to  the  law  ofahe  case.  If  there  was  a  com- 
versiom  of  this  slave,  the  whole  matter  is  demonstrated ;  and  really, 
this  aeems  to  be  so-obvious,  that  it  scarcely  needs  reasoning ^r 
authority;  That  which  is  not  prc^ierty  cannot  be  converted. 
Slaves  are  property ;  and  the  negro  race  in  this  State  are  gen^ 
ndly  slaves,  but  not  univemlly.  Knowledge,  therefore,  that 
this  negro  was  a  shive,  was  necessary  to  make  the  taking  a  tort. 

[3*],  The  Uack  color  of  the  African  race  is  presumptive  ccyi- 
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dence  of  slareiy.  19  Martin* %  Law  R.  648.  JFto  tw.  JLain&jiM^L 
S^Btf/Wl  275.  GAoftfT  fv.  Gkober,  2  JETa^.  170.  Biw*A«  M.  .^r 
6  GfDV.  4*  J^^fi.  136.  Ae/Mm  tf#.  fTirfmoiv,  1  Biekardmm,  218.  If 
iMi  were  not  the  rule;  it  m  in  proof,  from  the  pats,  that  the  negro 
Was  a  slave,  and  that  the  company  Icnew  it.  It  was  inristedyiB 
Ae  ailment,  that  there  was  no  intention,  on  the  part  ef  the  com* 
pany,  to  injure  the  owners— no  anlawfal  or  wilful  ptnrpoae  'and 
tfaefefbre,  this  could  not  be  a  to^^— 4t  could  not  amount  to  a  eon* 
rersion.  '  As  a  matter  of  fact,  this  is  conceded.  The  higb  chorao* 
ter  of  the  company  forbids  (and  so  do  the  facts,)  any  odier  conelu- 
sion.  But  if  the  act  was  unlavrful — if  it  was  In  derogadon  of  llrt^ 
right  of  property  in  the  owner— if  there  was  'an  appropriation  xyf 
the  property  of  the  defendant  to  their  own  use— 4t  was  a  eonver* 
sion,  irrespectiTe  of  any  intent  to  injure  him.  Even  dominion 
otte  property,  without  use,  is  conrersion.  Ker  of  property^ 
Without  the  consent  of  the  owner,  is  conversion.  These  are  ide- 
mentary  propositions.  If  A  take  the  horse  of  B;  and  ride  him,  it 
IB  a  conversion,  even  alihongh  A  aflerwards  deliver  him  ;  and  tro:* 
ver  will  lie,  and  the  delivery  will  go  in  mitigation  of  damages. 
8o,  it-  the  Macon  and  Western  R.  R.  Co.  tate  the  slave  of  Mn 
HqH,  and  .use  him,  it  is  a  conversion,  although  they  subeequently 
return  him;  and  an  action  for  damages  will  lie,  and  the  return  of 
the  slave  will  go  in  mitigation  of  damages.  This  aimple  sti^e- 
ment  illustrates  and  foes  the  character  of  ftir  tFinsaction.  Was 
Aere,  in  this  case*  sin  mer  of  the  slave  1  'IKd  the  eompany  ap- 
propnilite*hini  to  their  use  t  Suppose  that,  fhiding  thu  slave  at 
large  on  the  highway,  with  a  gtoeral  pass,  they  had  put  him  to 
Irork  in  -an  excavation  on  their  road— -can  it  be  doubted  but,  in 
that  cue,'there  would  be  a  user  of  the  slave  t  And  suppose  thit, 
"wlulst  thus  engaged,  by  a  slide  of  the  embankment,  the  slai^ 
diould  lose  his  life— -caft  it  be  quesdbned,  thsrt  the  company  would 
be  liableibr  his  entire  value  t  It  has  heim  so  held  by  this  Court. 
In  the  ease  of  The  Oky  ijf  Gaftmi^  «#.  Mn.  Howard  a  slave 
.wa9i  hirecl  for  general  purposes,  1>y  the  Cky,  andput  to  vroric  ia 
excavating  a  dangerous  embankment,  iand  whilst  so  st  work,  lost 
his  lifea  by  the  falling  in  of  the  earth.  We  held  them  liabto,  and 
upon  i3aX  prindple,  that  such  service  being  cmiiide  ike  eomiraet  ot 
hire,  was  a  cbnversiott — a  tort,  Tkt'  Mmtfor  and  CmmeU  rf  ^ 
Oihftf  (hiwmBui  vt.Bhwardf  6  Oa,  Rep.  219.  8i€rf  m  Bait- 
m^t,  H13.     1  Cw.  322.     2  Lord  Raykumd,  915.^  VtPick.  492. 
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5  if«i»»  104.  The  principle  ii.the^ane  in  both  casea— -in  neither^ 
waa  there  iny  coBtract»-4fi  bolbi  there  was'  a  coovenuon.  Or, 
aeppoae  that  therCeatral  Rail  Road  Cempanjr  fiudiag  a  slave  at 
iheOiBoaee  riTert  with  a^peneral  paaa»  ahould  put  him  to  work 
fyt  an  boer«  or  a  daj*  upon  the  bridge  over  that  atream«  aod, 
after  compleiiBg  the  work  aaaigned  him,  in  .getting  Qff  from  the 
bridge,  he  ahoald  accidentally  fall  into  .the  river  and  perinhy  it  ia 
cJear  that  the.  uaer  would  he  a  eonvenion,  and  the  company 
wottU  be  liable.  Now,  how,  in  principle,  doea  this  case  differ 
frem  those  anppoaed  I-  It  is  trne,  that  the  pluntifis  in  error  did 
net  pot  the  slave  to  do  work  of  any  kind ;  hot  they,  in  the  line 
of  their  bnsiness,  as  carrierit  did  receive  and  appropriate  the 
body  of  the.  alave,  fer  the  purpose  of  a  profit  to  themsel vos.  They 
fiMd  Ami  for  that  purpose.  If,  instead  of  a  living  roan,  they  had 
taken,  lor  any  inddental  advantage  to  tharaselvesi «  bag  of  cotton 
Monging  to  the  defendant,  without  his  consent,  and  it  had  been 
destroyed  or  damaged  by  fire,  they  would  be  held  to  have  used  it, 
and  would  be  liable.  Bipre  directly  to  the  point — if  a  ship 
owner  should  tdba  the  heavy  -gooda  of  another,  (iron,  if  you 
please,)  withotit  his  consent,  fiir  the  purpose  of  ballast,  with  « 
view  of  transpiMting  it  to  a  point  where  the  owner  desired  it  to 
be  tranafened,  and  it  should  be  lost  by  the  sinking  of  the  ship,  it 
would  he  a  eonvevnon'— an  user.  The  advantage,  in  that  cas9, 
would  apripg  out  of  the  iron  subserving^  the  useful,  perhaps  ne- 
eeasary  purpose  of  battast ;  in  this  case,  the  advantage  springs 
out  of  the  slave— he  aubserving  the  purpose  of  putting  into  their 
pockets  the  usual  aaoount  of  fere.  The  increased  risk,  growing 
out  of  the  reaaoning,  willing  powers,  of  a  living  hunsan  creature, 
doea  not>«ffeot  the  prineipku  Cognizant  of  these  properties  ia 
the  chattel,  they  take  the  risk.  .  For  the  purposes,  however,ef 
this  argument,  and*  indeed,  upon  all  the  legal  principles  involved, 
we  can  ennaider  the  slave  in  no  other  light  than  as  a  bale  of 
gooda.  I  repeat,  that  the  absence  of  any  intention  to  do  a  wrong 
to  the  owner,  doea  not  change  the  legal  character  of  the  act — it  is 
a  eoBversion  without  that ;  and  to  this  point,  see  WilleM*  R.  577, 
and  Ndmm  v.  Wttmert.  1  Rieh^rdsm^s  R.  322.  The  case  of 
Nebm  et.  Wt^martt  decided  by  the  Supreme  Court  of  SouUi 
Carolina,  is  very  much  in  point,  and  sustains  fully  the  view  of 
this  case,  which  I  have  presented.  Wetmore,  meeting  with  Nel- 
spn'salaTe— flfao  had  runaway  from  his  master^-'ps  he  traveled  in 
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tto  Btftge  to  WaphiDgton  City,  from  motirM  of  benevolenoe*  aa  it 
vroaUl  seenir  rooeived  him  in  tlie  capacity  of  a  aenrant/and  pataed 
Irim.off «n  the  road  aa.tuch,  paying  a  part  of  kia  expenaea.  and 
promiring  bia  paaaage  at  aervanta'-rate.    At  the  City  of  Waali* 
iB^oD»-«fae  parted  with  the  alave,  who  made  bia  way  North,  and 
waa  kn^  u>  bia  OMrner.     The  action  of  trover  waa  brought  againat 
him  for  the  negro,.with  counta  for  damagea.     The  Supreme  Court 
of  South  Carolina  suatained  the  trover  count,  upon  proof  ^f 
conrersion,  aubatantlally  aa  atated  above,  and  ordered  a  new 
trial,  alone  upon  the  ground,  that,  inasmuch  aa  the  slave  waa  a 
imdatto,  and  therefore,  did  not  furnish,  in  his  color,  prima  /meie 
evidence  of  being  a  alave,  and  paaaed  himaelf  aa  free,  it  ought  to 
be  lefl  to  a  .Jury  to  determine  whether  the  ^lefendant,  Mk  Wh- 
ihftorv,  regarded  him  aa  free  or  aa  a  slave.    Of  course,  the  action 
of  trover  waa  austaioed,  upon  the  ground  that  the  acta  of  the 
Mbndanf,  upon  (be  assumption  that  he  knew  the  man  waa  a 
akite,  were  tprtious.     Nefmm  V9.  Weimore,  tupra.     The  caae  of 
Mrt,  Harrit  vs,  Mabry,  decided  by  the  Supreme  Court  of  Korth 
CaroKna,  settles  the  same  principle.     The  defendant- and  otberst 
%ere  owners  of  the  Piedmont  line  of  stagea,  and,  by  their  agent, 
took  the  female  alave<of  the  plaintiff,  without  her  conaent,  aa  a 
paasenger,  and  transported  her  out  of  the  State ;  and  an  action 
waa  brought  againat  them  for  damagea.     The  Civcuit  Judge  who 
tried  the  caae,  instructed  the  Jury,  *'  that  it  is  a  principle  of  law, 
that  when  one  person  caused  damage  to  another,  by  an  act  which 
he  had  no  right  to  do,  be  was  responrible  £br  the  injury;  and  in 
tliia  case,  the  defendant  iUuZ  no  right  Ut -carry  of-  ike  slave  tf  tkt 
piahaif^,  M  the  Miage^  without  her  permiuiomJ*     The  case  waa 
taken  up,  and  the  Supreme  Court  affirmed  the  dedaion  of  the 
Court  below,  aaying,  '*  on  this  point,  the  Judge  chargied  the  Juty, 
that  the  plaintiff  had  a  right  to  expect  full  compenaation  for  all 
the  injury  sustained  by  the  wrongful  acta  of  the  aervanta.'^of  the 
defendant,  in  doing  his  business,  and  to  be  placed  in  the  same  sit- 
uation she  would  have  been  in,  if  the-defendant'a  ageota  had  not 
interfered ;  that  the  plaintiff  had  a  right  to  recover  all  such  dam- 
agea as  could  properly  be  considered  the  conaequenee  of  the  acta 
of  the  defendant's  ageuta,  while  in  his  aenrice.     We  see  nothing 
erroneous  in  this  charge,.  &c."-    1  IredeiP*  Law  Rep.  240. 

Those  principles  do  not  apply  alone  to  rail  road  conipanietf 
and  Btage  contractors,  but  are  of  g6neral  apptioaljte.    They  are 
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soC  Bew»  bttt  are  laid  up  amoDg  the  tettled  doctrioes  of  the  Com- 
wmm  Lmt.  £foe»  gesaimlly,  OomUea  ^  RuOamL's  case,  7,  38 
£K«.  JB.  IL    1  A#tf.  :i^.  6  (Ir.)>L  1.    2    (l^%ea/.  Selun/n,  1390. 

6  Ifofl..  tlS.    4  7Vm»  Agi.  26a«    6  JEiaf^.  536.    6  Bae.  Ah.  &I1. 

7  JUii#.  JR.  254.  TFi^fet.  577.  1  BdekardMm's  R.  321.'  1  Jbrt- 
ddTs  Lmm  ML  it4M.  5  Mm.  JB.  104.  3  JB.  ^-ii^  685.  12  Pidt. 
&i36.    2  AlflrikieV  JV: P.  a 306.    7A>^A.iL298. 

Let  Um  jttdgmatit  of  tlie  Conit  below  be  sffirmed. 


No.  28.— Javbb  DBAir»  plaintiff  in  error*  tw.  William  TkatloBi 
r   .  defimdmnt  in  error. 

•  • 

[1.]  T6  Mitttio  ikm  T«dbe  to  jrafiover  damai^et  of  the  yendor.  Cor  a  breach  of^ 
wamatj  of  MmidiieM!,  in  tke  lale  of  megro  children,  whose  mother  wat 
proTen  to  hnye  died  of  ooninmption,  it  \m  neceuary  to  shew,  either  that  the 
diaeaee  watf  hereditarx  in  the  family,  or  that  the  children  were  bom  sabae- 
qaent  io  tlUi  actoalesisCeilee  of  the  oompbint  in  the  mother. 

Asaoinpflity  on  appeal  from  Bibb  Superior  Court.  Decision 
made  bj  Judge  FtOTD,  at  July  Temia  184f. 

Jamea  Dean«  on  3l8t  Maj«  1847»  aold,  with  warranty,  to  Wm. 
Trayior,  the  negro  Sofa,  and  her  three  children,  for  $1350.  On 
the  23d  of  A^ril^  1848,  Sofii  died  of  eonaumption;  the  opinion 
of  pbysiciaiia  was  unhesitating,  that  the  diaeaae  was  consumption, 
and  that  sIm  was  ^  diaeaaed  in  that  way,  previous  to  31st  May, 
IS47**-*4hottgh  one  witness,  the  agent  of  Deany  and  who  brought 
the  rivre  to  G^eorgiay  and  who  was  not  a  physieiani  testified  that 
Se&  wai  sound,  and  had  no  cough,  or  other  symptoms  of  eon* 
aumptieii,  when  Dean  sold  her. 

The  pUunttflT  below  declared  for  damages,  not  only  for  the  un- 
soondBesrand  loaaef  So^  but  for  the  unsoundness  of  the  chil- 
dren. The- proof  on  this  point  was,  that  '*  the  disease  is  heredi- 
tary, and*  ef  course,  the  children  cannot  be  as  valuable  as  if  bom 
of  ar  faealihy|dhlfert  and  ere  worth  all  or  more  than  a  third  less." 
VOL.  vn^T2 
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la  sBoCber  m(  of  ftoswen.  Mine  witoeBS  values  tbe  cbiyivn  at 
Uf  prices  «m  said  aooount  Another  witnen  tfaiidcB  t«ro  of  cho' 
MUtem  Iwve  ^  cobson^tiTe  marks  aboat  them — though  k  does 
not  neeeflMorily  foUow,  that  clnldrea  wiH  have  consHaptioii-be- 
eaaae  thft  mother  has  it.'*    . 

It  was  proved  that  Sofe  was  soldy'bj  I>eaB,-  for  $600. 

On  the  trialf  defendant's  connsel  objected  to  so  maeh  of  the 
dedaratioQ  as  songfat  damagea  for  the  alleged  liability  of  the 
children  to  said  disease — it  not  being  alleged  that  they  were  then 
vnsoand — and  to  any  evidence  being  given  on  this  point ;  which 
was  overruled.  The  charge  of  the  Court  was  also  excepted  to, 
which  win  be  known  by  the  exceptions.  The  Court's  charge  is 
not  recited  in  bill  of  exceptions ;  but  it  appears  that  defendatit  be- 
low asked  the  Court  to  charge  that,  under  the  evidence,  die  Jury 
could  not  find  any  damages  on  accoiant  of  any  supposed  unsound- 
BOBs  of  the  ehildren — ^wUch  the  Coiirt  refused  te'  dow 

Under  the  charge  of  the  CcAOt,  as  -to  the  rule  and  measure  of 
damagest  it  was  admitted  by  both  sides,  that  about  $150  of  the 
finding  ifas  on  aa^nnt  of  the  children.  The  finding'  was  fe>r 
plaintiff— #750,  with  costs, 

~  ,A  new  trial  w^  moved  for^  on  the  foregoing  grounds,  taki^n 
during  the  triair  and  also,  because  &e  verdict  was  claimed  to  ba 
contrary  to  law  and  evidence.     Motion  overruled. 

McDonald  and  Powmaa  fc  WjiitTUB,  for  pfadnciff  ih^erron 

..^os  ife  NfCBBT,  for  defendant  in  error*  -* 

.By  tie  Cbwrt^— LuHPUK^  J.  d^vering  die  opinion.  • 

[1.]  This  WM  sn  action  of  asnw^pit^  for  tbe  breach  of  a  war^ 
ranty  of  the 'soundness  of  four  slaves^— Sofa  and  her  diree  chil- 
dren-r-in  this :  that  ttm  mother  was  lalxmng  -under  coqsumptkNi 
at  the  time  of  the  sale,  and  that''die  offiipring  had  partaken  of  the 
same  disease,  by  inheritance.  A  verdict  of  $750  having  beesi 
rendered  for  the  plaiotifi^  i^  new  trial  was  ma¥ed'AM%  on  the 
giround,  that  the  fim&ng  of  the  ^ury  was  contrary  to  law  ariii  evi- 
dence ;  and-it  is  for  the  refusal  of  the  Court  ta  grant  ^is  appli* 
catioBy  that  thb  writ  of  error  is  proa^coted.  ^,   - 

Wehave  scnjUimMd  die  cettiipoi^  theccragMflAd  m«  lalibfied 
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Dktu  •«.  Tnqrkir. 


jthat  dM  Yerdict,  u  !•  die.wonMiii«  wm  justified  by  the  proof;  Imt 
.iv#  tUok  it  vdiolly  .iiiiii£Boittiit  as  to  the  €luklroa. 

We  do  not  dcubt  that  pulmonary  conBumption  is  an  heredka^ 
dmmm%,  im  other  words,  that  die  eubercuUms  coastkution  is  txans* 
mittad  trom  parent  to  ctiild»  is  a  ^t  Mot  to  be  controYeited.  In- 
deed, U  may  be  regarded  as  one  of  the  best  estaMished  pointo  in 
the  etiology  of  disease.  I  am  aware  that,  in  the  medical  worU» 
thene  are  two  parties,  holding  diametrically  opposite  opinions  apon 
Ibis  sobjecfe— «ne  maintaining  that  the  disease  la  always  hereditary 
and  nerer  acquired;  the  other,  that  no  diseases  are  hereditary,  but 
that,  ihey  are  always  the  resnlt  of  cilisumiBtanees,  which  come  intD 
acdon-afier  birth  $  hot  in  ^isv-as  in  every  thing  else,  truth,  I  ap- 
prdiend,  will  bafiMind  in  the  enddle  ground,  between  these  two 
extremea.  Hiow  &r  coosampdon,  canoer,  il^sanity,  or  any  other 
diseaso^  in  die  parent,  wiU  probably  re-produce  themselres  in  the 
oflbpriDgtis  not  very  sadaftctorily  ascertained.  The  moet  moderate 
cakalation  is,  that  in  children  siil^ted  after  birth  to  similar  cix^ 
^mmstaneea,  the  hensdatacy  influence  does  not  appear  to  be.  ex- 
alted beyond  4  per  cent.  The-  mosteminent  physician^  entertain 
no  donht  that  hereditary  diaiaMe  may  fail  to  appear  in  one  gene- 
ration, and  afierwards  develop  itself  in  a  succeeding  generation. 
This,  they  say,  has  frequently  happened;  and  such,  I  believe,  is 
the  common  obseiVation  upon  this  subject.  Even  fiunily  like- 
neaaos  and  peculiarities,  transmitted  through  raaoy  generations, 
are  matten  4if  dtuly  occurrence  and  remark.  I  deem  it  alto- 
gether nseiess  to  spend  more  time  in  establishing  a  physiological 
£ut,  wiiieh'appears  to  have  passed  into  a  proverb  among  the  Jew^ 
es  early,  at  least,  as  the  days  of  Ezekiel,  the  prophet — "The 
Jkihert  haire  eatao  aonr  grapes^  and  the  chddrem^s  teedi  ara  set  on 
•dge.^'    . 

Without  trespasaiBg  further,  then,  «pon  territory  belonging 
anere  ap^prepriately  to  another  profeasioo,  and  assmniog  that  this 
disease  is  transmissible  by  natural  generation,  still,  we  think  the  evi- 
dence, as  to  the  children,  was  defective  in  this :  it  neither  appeared 
from  the  testimony,  that  the  children  were  born  subsequent  to  the 
clevelopment  of  the  disease  in  the  motbext  or  that  consumption 
waaan  oncet^rii/  disease  in  the  family,  either  on  the  maternal  or 
the  paternal  side.  And  one  of  these  facts  should  have  been 
proven,  to  warrant  a  recovery ;  for  it  is  clear,  that  if  the  disease 
%->  ia  die  -woamiftu  npt  hereditary,  but  produced  in  her  by  tepo- 


%72  SUPREME  COURT  OF  GEORGIA. 


.  Dm»,v9,  Timjdor. 

j1.   I     .  ■      I      .1 


■ure^  or  tpy  oUier  sufervmieHt  csom,  then  the  oflbpriDg  bom 
jprior  to  that  period,  conld  not  fanTe  derived  the  tmint  &om  tkeir 
fiiecher.  % 

The  Jury,  in  aaseaung  the  damages,  we  g^ather  firom  the  record, 
as  well  as  the  admiasions  of  counsel  in  the  argument  seem  to 
iiave  taken  the  price  of  the  woman,  1^00,  and  added  to  it  $150  on 
abcottnt  of  the  children.  -  So  &r  as  the  woman  is  concerned^  we 
«are  willing  that  the  yerdict  should  stand ;  and  acting  under-  the 
ample  powers  conferred  upon  this  Court,  by  the  Statute  ereatiog 
it»  of  **  awarding  such  turder  and  direction  in  tha  premises^'  as 
may  be  consistent  with.the  law  and  justice  of  the  case*'*,  we  shali 
remand  this  cause,  with  the  foHowing  instructions,  to-wit : 
*  That  there  was  error  in^  the  Superior  Court,  in  the  ^diilg  of 
the  Jury,  in  reference  to  the  children  of  the  woman  Sofiii  -^be 
evidence  being  wholly  insufficient  to  sustain  the  reoorery  on  ae*' 
eQunt'Of  the  alleged  unsoundness  in  them;  and  that,  sa&r*  the 
Judgment  of  said  Court  be  reversed,  in  refusing  a  new  trial ;  and 
diat  a  new  trial  be  had  in  this-  ease*,  unless  the  plaintiff  shall  re- 
mil  all  of  said  verdict  except  the  sum  of  $600,  with  interest 
thereon  from  its  date,  and  the  cost  of  the  case  below,  with  liberty 
to  strike  out  of  the  declaration  so  much  thereof  as  relates  to  the 
cihOdren  of  Sofiu  It  is  furdier  directed,  that  thexost  incurred  in 
this  Court,  be  paid  by  the  defendant  in  error* 

It  is  better  for  both  parties  vmtdar  and  voMlee— that  further 
ibne  be  allowed,  to  test  the  existence  of. the  disease  in  the.chil- 
fcen  die  testimony  gomg  merely  to  establish  the  symptoms  or 
predisposition  to  consumption,  rather  than  die-  actual  complaint 
kself.  If  they  have  it,  and  derived  it  from  dieir  ^othw^  tl50 
Vfiltnot  compensate  fer  the  injury.  The  opinions,  on.  the  other 
hand,  of  die  highly  respectable  and  intelligent  physicians  who 
9fere  examined  on  the  uial,inay  torn  out  to  be  erroneous ;  and  in 
diat  event,  the  seller  should  be  relieved  altogether  fi^m  any  Ha:- 
en  account  of  the  children* 
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Judge,  a  ■!■(««»••.  Btalv  if  Georgia. 


JMqw.  Mi^— JuDOSy  a  slaTet  platndflT  in  errors  tw.  Tub  State,  or 

6BOBQIA9  defendBnt. 

■  -        ■ 

£L]  WheaA Ivy  bave  beea  regukrlj  diawn  mmd  mammautd  ktr  the  trial  of 
a  alaT%  ehaigod  with  a  ^qpitpl  oSbiice,  aoconliag  to  tlie  Statute*  of  thii 
State,  a^ch  slaTO  ii  entitled  to  be  tried  by  loch  Jury,  and  tbe  Justices  of 
the  Inferior  Codit  faaTO  not  the  rigkt,  capriciooalj  to  diachari^e  rach  Jury, 
Mritfaoat  rooie  good  and  legil  can«e,  and  ramnicni  any  other  Juiy  for  the 
trial  afioeh  riaro. 

[d.]  It  is  no  obJeoCicMi  toa  Jnrar  dlmwn  andaonunoned  for  the  trial  of  a  tlate, 
who  appeared  and  aneweusd  in  hii  aamtf,  that  the  innimont  wai  kft  at  hb 
I  liiHeis^  and  not  — nred  on  him  ptr  wlfy. 

[9L]  It  is  no  objection  to  a  Jwror,  beeana«  there  was  a  nustahe  as  te  hit  mridilt 
name ;  who,  on  the  name  of  Jesse  McGlay  Evans  being  called,  appeared  and 
answered;  and  sud  thai  his  name  was  Jesse  McKinnie  ETant— the  mistahe 
was  properly  oorraeted  anH  tfie  Juror  impannelled. 

[4.1  On  the  trial  of  a  slave,  under  the  Statutes  of  this  State,  for  a  eafAeU  of> 

ftnee,  4hn  wamnt  and  the  preliminary  proceedings  had  before  the  ook- 

-  nutting  •Bfagistratee,  nTleyid  in  the  indictment,  ought  to  he  given  in  evi- 

denooon.the  trialtaoasto  show  that  the  Justices  of  the  laferior.Conrt 

yioperiy  had  Jmitdidum  of  the  offence  with  which  the  slave  is  chained.  . 

[«k]  Upon  the  trial  of  a  slave  for  a  capital  offence,  when  tiie  evidence  on  the 
paxt  of  ibe  prosecntion  has  closed,  and  the  cause  submitted  to  the  Jury  on 
Aof&  rifiej^  flulher  evidence  cannot  be  admitted  in  behalf  of  the  prosecution 
against  toe  deModant. 


from  ft  Special  Term  of  the  iB^rior  Court  of  Hoot-' 
ton  Coantj.  Tritl  and  decision  had  and  made  30th  of  July, 
1849.     Ceriiarari  refused  by  Judge  Floyd,  September,  1849. 

A'  slave,  named  Judge,  the  property  of  Robett  Freeman,  was 
charged  with,  tried,  oonTieted  and  sentenced  for  the  crime  of 
mnrder.    On  the  trials  prisoner's  counsel  objected-*- 

latp  To  the  array,  becanse  a  former  Jury  bad  been  regularly 
drawn  and-  summoned  to  try  said  negro,  on  the  same  charge, 
which  Jury  had  been  diadiarged,  (and,  so  far  as  now  appears,  ca- 
priciously discharged.) 

2d.  Because  the  Sheriff  by  bis  return  on  the  venire,  showed 
that  he  had  legally  aenred  only  iwenty-tfaree  instead  of  twenty- 
four  Jurora— one  Juror  having  been  served  by  a  subpoena  left  at 
bis  reaidence  iwjtoad  ct  personally,  and  the  Sheriff  was  then  al- 
lowed la  con||jHk'^vni»  and  caUtaid  Juror  served. 
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3d.  Because  Jesse  McKinnie  Evans  appeared  and  aoswerodr 
wbeo  tbe  name  of  Jesse  McCIay  Sraas  was  called-i--4ie.ataD«g 
tbat  tliere  was  a  mistake  as  to  his  name. 

4tb.  After  State's  counsel  bad  said  be  clo^  for  the  pnesent, 
aadi  prisoner's  called  on  to  proceed,  and  declined  iotfoducing  any 
evidence,  and  the  case  thus  submitted  to  the  Jury,  priaoner'a 
counsel  asked  tbe  Court  to  charge  the  Jury,  that  they  must  acquit 
the  prisQner«  because  tbe  warrant  and  other  preliminary  pro* 
ceedings  before  the  Magistrates,  had  not  been  oflfered  in  evidence 
•  to  support  the  allegatioiis  ia  the  indictment ;  which  also  was  re* 
Ikised,  and  the  State  alk>wed  then  to  introduce  Mid  evidence^  and 
after  lawful  notice  of  the  intended  applicatimi  for  cartimrari^  it 
was  applied  lor,  and  refused,  as  above  stated; 

GfLBs  and  Powkrs  &  WBrrrLEy  for  plaintiff  in  error,,  cited 
the^following  authoririoB 

PniMx'ff  Digut,  791,  793.  Jay  am  C4mf.^  Md  CkMmge^  180. 
3  BUA.  Com.  355.  2  Coke  om  LU.21S.  Siarkie  om  Ew.  Ar- 
bomin  vt.  WUi^hby,  1  MarskaU,  477,  (4  E.  C  JL.  R.  348,) 
LMUa^  vff.  WettM.Z  BinglL  N.  C.  777,  (32  J?.  C.  L.E.  327^ 
COeivs.  Oneem,  I  Bmgk.  426,  (8  E.  C.  L.  R.  36.)  Mary  m.  Tke 
Biate^  5  Miu.  71.  Drake  vt.  JBoyeet  Jliley,  22SL  Browm  9i.  CHlee, 
1  Oarr.  4*  P.  118,  (11  E.  C.  L.  R.  337.)  Rexvs.  Bazdy,  19  E. 
C.  L.  R  353.  Rm  m.  HilUitek,  5  Car.  9f  Pay.  299,(24  E.  C. 
L.  R  33a)  Rex  we.  Siimpeofh  Z  Car.  4*  Payme,  415*  (12  E.  C 
L.R19J.) 

JEioazwLB,  for  defendant,  cited — 

Prince't  Digeei,  789  lo  793:  1  CMi.  Crim.  Law,  299/  MO, 
511,  512,  556:  Btat*.  Onm.  PI.  331,  332,  290,  Ml,  273  U  27A. 
t'  Uaee.  R.  172, 173.  1  Wkeder^e  Or.  Caeee,  222.  U  lb.  9^  to 
101.  Qraham  am  New  TriaU,  24  ^  80.  6  JMn.  R.  93,  H.  3 
Peieret  6.  14  lb.  327.  Baeom*e  Ahr.  Mtem&mer^  m.  2  RueeeUom 
Oimeh  705.     1  PkU.  Ev.  167. 

By  ike  OmrL  »  Vawiam  J.  dsiivering  tbe  opision. 

*  •  ■      '    ■ 

The  error  aaRgned  to  die  deeiskm  q£  the  ]mpidiiig  Jioidge  of 
die  Ooan^mlBmia,  AortAisil  to^ 
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JadipB,  s  dmra,  Mb  Slate  of  Oa»gi». 

hi'teli^  of  tbe  negro  tlaTe,*  Judge,  who  hmd  been  tried  for  the 
aflence  of  warder,  befere  tbe  Justices  of  tbe  Inferior  Court  <f 
Houston  County,  mnd  found  gniUy, 

There  are  serenl  grounds  staled  in  tbe  petition  for  certicrmn^ 
which  appear  to  be  sustained  by  tbe  bill  of  exceptions  signed  by 
tbe  JusiioeB  of  tbe  Inforior  Court. 

[14  Thefirtft  ground  taken  in  tbe  eertiarmi  is,  that  tbe  Inforior 
Court  discharged  tbe  forst  panel  of  the  Jury.drawn  to  try  the 
daTe, 

it  appeal*  that  a  Jury  was  ny/arfy  drawn  and  mmmumed  fm 
tbe  trial  of  thoriave,  for  tbe  oSbnoe  of  murder.  The  8tb  section 
of  the  Act  of  1811,  required  the  Justiceaof  tbe  Inferior  Court  to 
draw  a  Jury  for  the  trial  of  slaTOS,  at  their  regmlar  tertns* 
Fringe^  790.  Tbe  Act  of  1811  was  amended  by  the  A<^  of  181^, 
which  anduMixet  a  majority  of  the  Justices  of  the  Inforior  Court 
forthwith  to  draw  a  Jury,  after  being  notified  ei  the  commitment 
ef  a  slare  charged  with  a  capital  oflfonce,  of  not  more  than  thirty- 
six,  nor  less  than  twenty-six  Jurors.     Primee,  79S. 

According  to  that -part  of  the  8th  section  of  the  Act  of  1811, 
which  was.not  repealed  by  tbe  Act  of  1816,  twenty-four  of  the 
Jurors  ae  drawn  and  summoned,  according  to  tbe  Act  of  1816» 
are  to  be  impanneHed  for  the  trial  of  such  slate.  Tbe  9th -section 
of  tbe  Act  of  1811  declares,  that  tbe  owner  or  manager  of  the 
alave,  shall  have  the  right  of  diallenging  seven  of  said  numbert 
(that  is,' of  the  twenty-four,)  and  the  said  Court  five  on  tbe  part  of 
tbe  State,  and  the  renuitatii^  iwdve  shall  proceed  to  ike  Hial  qf 
mtokdunt,    Pfineti  791. 

The  construction  which  we  give  to  the  Act  of  1816  is,  that  it 
was  not  intended  to  alter  the  number,  twenty-four,  which  was  to 
erinsfilulB  the  panel  out  of  which  the  Jury  were  to  be  selected 
for-  the  trial  of  tbe  slave,  as  provided  by  the  8th  section  of  the 
Act  of  1811.  The  Act  of  1816  requires  not  less  than  twenty-six 
Jurors  .to  be  drawn  and  summoned— twenty-four  of  whom  will 
COBStttuCe  aOegal  panel  for  the  trial  of  tbe  slaye. 

It  appears  a  Jury  had  been  regtdoHy  drawn  and  mmnumed  for 
the  trial  «f'the  shive  Judge,  and  were  discharged  by  tbe  Court 
without  any  cause,  so  for  as  tii6  record  discloses.  Without  ^me 
good  and  legal  causeshown,  the  slave  was  entitled,  under  the  law, 
to  havn  been  triij^liy  a  Jury*  to  be  selected  eut  of  the  twenty- 

of  the  twenty-sift  so  r^larly  drawn  and 
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MtiBBMtsaA  filir'tiist  parpose.  The  9Ui  aectton  declares*  diet  after 
MPfWDer  or  abatiager  of  the  slave,  and  the  Court,  shall  ha^e  eX' 
AnAed  the  right  of  eballenge  giTen  to^hem  respecdvelj,  thto  re- 
^fiiipy  t^ygjve  of  the  Jnrj  skall  proceed  to  tkeiritd  ^$mck 
elmm. 

[2.]  The  second  grround  is,  that -only  twenty-three  of  the  tweii» 
tf^x  Jarors  drawn,  were  duly  sammoned  to  attend  the  Court ; 
that  one  <if  the  Jurors,  (Wimherly,)  was  sununoned  hy  leaving 
the  sulipoena  at  his  retidemce.  The  Juror,  however,  appeared, 
•ad  whatever  excuse  tbe^i^ftitt  of  ^verpomil  service  might  aflm^ 
the  Juror,  if  proceeded  against-  for  non-attendaaea,  it  caanoC 
avail  the  prisoner  as  an  oh)ectioli  to  his  competency. 
-  [31]  The  third  ground  tak^  in  die  eertiorari  is,  that  when  the 
vamtoB  of  the  Jurors  were  called  over  hy  the  Clerk,  he  called  the 
name  of  Jesse  MoClay  B^^ans,  when  Jease  McKinaie  Evans  ap- 
peared and  answered,  and  said  there  was  a  mieUtke  in  his  name. 
The  middle  name  of  the  Juror  was-  properly  corrected,  and  he 
was  rightly  impannelled  as  a  Juror. 

•  *  The  fourth  ground  of  error'  alleged  in  the  certiorari  is,  dwt 
after  the  evidence  was  closed  on  the  part  of^the  prosecution,  and 
the  cause  wassuhmitted  to  the  Jury  on  hoA  Mest  the  counsel  for 
the  prisoner "thisn  asked  the  Court  to  instruct  the  Juiy,  that  diey 
BMUt  liiid  the  prisoner  not  guilty,  on  the  ground  that  the  proceed- 
ings had  before  the  committing  Magistrates  had  not  been  given 
IB  evidence  to  the  Jury,  nor  any  of  them,  which  instruction  the 
Court  refosed  to  give,  but,  on  moticm-of  the  counsel  for  the  pn^> 
secution,  the  Court  allowed  the  warrant  and  all  the  other  pr^mi* 
n$Tj  proceedings  set  forth  in  the  indictment,  to  lie  read  in  evi- 
dentin  to  the  Jury. 

'  [4.]'-  The  warrant  and  the  proceedings  had  heforethe  oomiait* 
tmg  Magistrates,  as  alleged  in  theiodietmentr  ought  to  have  been 
given  in  evidence  on  the  trial  of  the  slave,  so  as  to  hav6  shown 
that  the  JusdJBes  of  the  Inforier  Court  hadjtmtdietiem  to  trythtf 
slave  for  the  aUegeiofmct.  See  the  Act  of  1811^  Prmee,  789, 
790;  also,  the  Isteection  of  Uie  Act  of  1891,  Frhee,  799.  A 
slave  cannot,  under  the  laws  of  diis  State,  be  {Wt  iqxm  his  trial 
for  a  eapUal  offence,  before  the  Justices  of  the  Inferior  Courtp* 
untilhe  has  been  fo»t  brought  before  three  Magiitrates,  and  after 
an  investigation  had  before  them,  they  ehall  determine  that  the 
trime  With  wfaieb  siich  ehive  is  charged,  is  one  ftn^lriaeh  he/she 
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Judge,  •  ilftTe,  -viL  StSte  of  Georgia.     ^ 

■ 
or  they  ought  to  suffer  death*  then  to  be  committedby  the  Magis- 

tratety  and  the  Juaticea  of  the  Inferior  Coart  notified  thereof 

who  take  juriadiction  t»f  the  offence.     These  preliminary  prp- 

ceedings  hefore  the  Magistriitesy  under  the  Stati^ea.of  this  State* 

before  a  slave  can  be  put  upon  his  trial  for  a  capital  offence  before 

the  Justioes  of  the  Inferior  Court,  would  seem  to  be  as  indispen- 

•ably  neoeasary»  as  thai  a  free  white  person  should  have  an  ac^u- 

flation  for  a  caphal,  or  other  infamous  crime,  prefbrred  against  him 

by  the  presentment  or  indictment  of  a  Grand  Jury.     In  the  case 

of  a  slaves  the  accusation  is  first  OMide  before  the  Magistrates  ol 

the  County  in  which  the  crime  was  committed,  before  he  is  pUt 

upon  his  trial  for  a  capital  offence.    In  the  case  of  a  free  white 

person,  the  accusation  is  made  by  a  Grrand  Jury  of  the  County  in 

which  the  offbnce  was  committed. 

[5.]  We  are  not  awave  of  any  rule  or  practice,  on  the  trials  of 
erimfaial  causes,  which  would  authorize  thto  prosecution  to  intro- 
iduce  evidence  against  the  defendant,  after  the  cause  has  been  sub- 
ttoitted  to  the  Jury,  on  both  sides.  Such  a  proceeding,  it  is  believ' 
ed,  is  unprecedented  in  the  trial  of  criminal  causes  in  this  States 
and  from  the  case  of  Brown  v$,  Giletf  (11  Emg,  Com,  Law  Rep. 
337,)  it  would  seem  to  be  contrary  to  the  practice  in  England. 
Such  a  practice  would  operate  as  a  surprise  on  t£e  defendant, 
whose  witnesses  would  be  dismissed  when  the  testimony  closed, 
and  he  would,  in  all  probability,  regulate  his  testimony  by  that  of 
the  prosecution,  to  say  nothing  of  the  danger  of  perjury,  when  a 
material  fact  was  to  be  supplied,  to  make  out  the  oBBsnce  charged  in 
the  indictment  It  is  true,  there  would  be  no  danger  of  perjury  in 
diiscaae,  because  the  evidence  vras  in  writing;  but  if  one  species 
of  evidenee  maybe  admitted  after  the  prosecution  have  closed  their 
testimony,  any  other  may,  with  equal  propriety,  be  admitted.  In 
this  case  the  defendant  introduced  no  testimony.  We  are,  there- 
fore, ef  tiw  opiniottf  Uiat  the  certiorari  ought  to  have  been  sanc- 
tioned on  the  first  and  fourth  grounds  taken  therein,  and  it  is  s6 
adjudged  by  tfaia  Court 

Let  the  judgment  of  the  Court  below  be  reversed. 


^. 
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:JH0u-9O^'^amMb  MoNToovsmTy  adrahiMtr^or,  dthomitnom^  of 
'•''i^ffLnmmtt-  B.  Datib«,  deceased,  plaintiff  in  terror,  «#.  3omn 
'  ^VvAMtt  defendant  in  error. 

£1.7  At  u  the  agent  of  B,  depotito  a  nun  of  moncj  with  0,  with  reqaeit  that 
he  will  keep  it  until  B  retiinu  home,  (be  being  abieot  innn  the  Btite,)  and 
then  pay  it  to  him— ^which  C  agreea  to  do:  Hdd^  that  0  !•-  a  depontotj, 
and  not  liable  to  be  raed  by  B  for  the  money,  until  after  a  reqneitT 

[2.]  Where  a  requeat  i«  a  oondjtiiin  precedent  to  liability,  it  nrait  be  spe- 
cially averred  in  the  declaratioli»  with'  time  and  place,  and  by  whom  and 

'  on  whom  made.  It  nrait  be  ao  tet  forth,  ai  that  the  Conrt  wkj  judge 
whether  it  it  made  accoiding  to  the  eontraet. 

{^]  In  an  aetion  by  B  againit  C,  for  the  money  deposited  widi  C  by  A,  as 
the  agent  of  B :  Hdd,  that  A  is  not  a  oompelent  witness  for  the  plaintiff,  to 
pvove  the  liability  of  C. 

£4.]  Jl  if  error  in  the  Court,  to  instruct  the  Jory  in  relation  to  a  matter  of 
foct,  about  which  there  is  no  eyidence, 

Aaaumpait,  &c,  in  tirawford  Superior  Court.  Tried  before 
^ttdge  Floyd,  August  Tenn»  1849. 

Thia  was  an  action  brought  by  John  Bvana  againat  Montgom* 
err,  as  the  administrator  of  Keuben  B.  DaTies»  to  recover  one 
bandred  and  fifty-seven  dollars,  deposited  by  Eli|ah  Evans*  as  al- 
leged, with  the  intestate  during  his  life,  for  the  use  of  John 
Evans. 

The  plaintiff  first  proved  by  John  Evans,  Sr,  that  ha  was  pres- 
ent when  the  money  was  deposited  for  John  Evans,  who  was 
then  in  Mississippi.  Plaintiff  then  offered  the  testimony  of  EUjah 
ETaJis,  taken  by  commission,  who  swore  that  he,  as  the  agent  of 
John  Evans,  deposited  the  money  with  Davies,  for  Evans. 

Defendant's  counsel  objected  to  this  evidence^  on  the  ground, 
that  as  agent,  he  was  liable  for  the  money  to  John  Evans,  and. 
''  was  interested  in  shifting  the  burden  firom  himselC  iLod  placing 
it  on  defondant" 

The  Court  overruled  the  objection-i-anci  this  is  the  first  deci- 
Mon  complained  o£ 

The  defendant  then  objected  to  the  following  interrogatory,  as 
being  leading  and  irrelevant : 

^Jjook  ai  thci  mnnemed  account*  and  saj  if  it  was  made  out  by 
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yott  ■  Md  if  yea,  bow  came  joa  to  make  (Mit '  joqjj^jllScoant,  and 
prove  {t  in  jcmr  bwn  name  T  Were  yon,  or  net,  acting  as  tka 
•gent  of  John  Evans — and  were  yon  not  told  that  the  si  myjl 
should  he  made  out  in  that  way^— and  was  it  not  so  done  throoipt 
mistake!"  - 

The  aeeoant  referred  to  was  made  out  for  the  same  money*  as 
4«e  to  Elijah  Eirans. 

tn  answer  to  diis  interrogatory,  Aie  witness  stated  he  made  out 
die  account  thus  by  the  advice  of  detedant. 

l*be  Court  oV^inded  this  objeeife»^-«nd  this  decision  is  al- 
Mgeu  as  error* 

Other  *  evidence  was  tntrodvieed,  to^pfove  the  same  fiicts,  as  al* 
mdy  staged.    ',- 

^  Defendai^  then  moved  to  dismiss  the  ca»6,  on  the  gr6und,  that 
tfo  demand  was  proven  to  have  been  made  ofi  the  intestate  or  his 
representative  ^  Elijab  Evans,  the  witness,  had  demanded  the 
money  as4iis  dwm  at  least,  he  had  sworn  to  it  in  an  account,  as 
dne  to  himself,  and  ordered  sntt  if  not  paid ;  and  said  suit  was 
hrobght,  and  \h6n  dismissed  by  plidntifll  The  Court  overruled 
this  raoHon,  and  defendant  excepted. 

The  Court  charged  the  Jury,  that  it  was  necessary  for  plaintiff* 
to  prove 'a  demand,  in  order  to  recover ;  and  they  might  look  into 
the  testimony  to  Ssc6rta!n  if  this  &ct  was  proven — to  which 
charge,  defendant  excepted,  on  the  ground,  that  no  such  evidence 
had  been  Ibefore  the  Jury.         ' ' 

The  defendant  mpved  fer  a  new  trial,  on  the  several  grounds 
of  error  alleged ;-  and  fkrther,  because  the  verdict  was  contrary 
to  the  evidcfnce.  The  Court  overruled  this  motion,  and  do- 
ftndatit  eitcepted. 

And  on  lliese  several  exoSp^ons,  errrn*  is  assigned. 

Hai^i.  and  G«bbnb,  for  plaintiff  in  error,  dted — 

NM§e  9$.  iMimH,  1  Kdly,  282,  283.     Sage  va.  Sherman,  25 

Wend.4t%.,  Simy  m  il^vney,  §§216,  247.     1   Greenl.  §51.     1 

ISKttfy,  244,  %  285.     Simj  am  Bailment,  §§107,  103,  105.     Pas- 

ekal  PS.  Davie,  S  Kelly,  «56.     Grakam  an  New  JViale,  278,  262, 

36%  826»  mr,  27L 

SvMTS|i»  Snt  ^keAndaflit  in  erroTi  cilwr*^' 
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C&»r/y  mT  OMroirto,  231,  («»J  «ole  1,)  733.    6  Ga.  Bep.  365» 
^  4119.  276.  324.    1  Kdl^,  392,  586.     4  ikfcC^J,  412.     Grakum  m 

>      '  -  .         ■ 

Bjf  li)l«  Ct»r<. — NisBET,  J.  delivering  tLe  opinion. 

[1.]  The  counsel  for  the  defendant  moved  on  the  trial,  that  the 
plainuff  bo  non-suited,  because  there  is  no  allegation  in  the  decla- 
ration, that  a  demand  had  been  made  on  the  defendant's  intestate 
or  his  representatiTes,  after  las  death,  of  the  money  sued  fbr. 
Whether  such  averment  was  necessary,  depends  upon  the  quea-. 
tion»  whether  the  defendant  is  liable  without  such  demand.,  If 
he  is  not*-if  the  demand  is  a  condition  precedent  to  his  liability-^ 
1  apprehend  it  will  be  conceded  tliat  the  averment  was  indispen- 
sable. To  determine  this  question,  we  must  look  to  the  obaraeter 
of  the  deposit  out  of  which  the  action  grew.  By  two  of  the  wit- 
nesses, it  is  proven  that  Elijah  Evans,  as  the  agent  of  John  Evans, 
Mivered  lo  R.  B.  Davies,  in  his  hfetime,  from  9150  to  $160»  for 
John  Evans.  The  testimony  most  favorable  to  the  plaintiff,  is 
th^  of  the  witness,  Montgomery ;  and  I  takei  his  evidence  as  de- 
termining the  character  of  the  transaction.  He  swears  'that 
**  Elijah  Evans  deposited  with.Davies  between-$150  and  9160  of 
money  belonging  to  John  Evans,  and  requested  him  to  pay  the 
same  to  John  Evans,  upon  his,  John  Evans*,  return  home,  which 
Davies  agreed  to  do.'*  At  the  time  of  this  deposit,  John  £ vana 
was  absent,  on  a  visit  to  the  State  of  MisMsaippi.  This  action  le 
brought  by  John  Evans,  against  the  administrator  of  R.  B.  Da^ 
vies,  who  died  shortly  after  the  deposit,  for  the  money.  .  The  de- 
livery of  this  money  by  John  Evans,  through  Elijah  Evans,  his 
agent,  to  Davies*  was,  to  oar  apprehension,  a  baiknent,  under  the 
class  deposit,  A  deposit  is  de§ned  to  be  "  a  bailment  of  goods, 
tabe  kept  by  the  bailee  without  reward,*  and  delivered  according 
to  the  object  or  purpose  of  the  original  trust"  Siory  «»  BaUmentp 
$$  41,  42.  Tho  delivery,  in  this  ease,  if  not  a  deposit,  most  be- 
}&ttg  to  the  class  mandate  ;  at  least,  if  not  a  deposit,  I  de  not  see 
that  it  assimilatos  at  all  X6  any  bailment,  but  that  oFma»daU.  If 
not  a  mandate,  it  must,  then,  be  a  deposit ;  but  it  is  not  a  man- 
date—-therefore,  it  is  a  deposit.  Without  the  aid,  however^  of  u 
syllogism,  I  think  it  is  demonstrable  that  this  is  a  deposit.  A 
mandate  "is  a  bailment  of  goods^  wiAooft  rewuvdi  to  bo  eamsd 
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from  place  to-phu:ep  or  to  have  ■otne  act  performed  about  tbem/' 
Story  am  Bailmentt  §5.  The  difference  between  a  deposit  and  %^, 
mandate^  according  to  Sir  William  Jones,  is*  that  the  tattorjieijtf^.* 
feaMlncet  and  the  former  in  custody.  Jtmes  am  Bailmu  53.  .  Tbi^  J%''^ 
is  to  aay,  the  depository  is  charged  witb  keeping  the  goods  fudtft 
and  the  mandatory  with  doing  ^sameiking  with  or  about  ikem^ 
Mr.  Storyu  holding  that  custody  invoWes  feasance,  and  feasances 
cuatodyt  excepts  to  Sir  Wm.  Jones'  distinction,  and  says,  "  the 
true  distinction  between  them  is,  that  in  ease  oi  a  deposit,,  the 
principal  object  of  the  parties  is  th^custody  of  the  thing,  and  the 
service  aiid  labor  are  merely  aceessoria].  In  the  caso  of  a  man- 
date, the  service  and  labor  ate  the  principal  objects  of  the  par- 
ties,  and  the  thing  is  merely  accessorial."  Story  am  Bailm.  $140L 
The  American  jurist,  I  think,  has  the  advantage  of  the  British 
scholar,  in  fulness.  The  object  of  a  mandate  is,  that  the  ^ing 
bailed  may  be.  transported  from  point  to  point,  or  that  sometUqg 
be  done  about  it.  The  object  of  a  deposit  is,  that  the  thing  be 
kept,  simply.  Without  elaborating  these  distinctions,  it  is  already 
seen,  th«t  this  is  a  deposit.  This  money,  delivered  to  Davies, 
was- not  ta^-fae  carried  anywhere,  nor  waa  dnything^o  be  done 
concerning  it.  By  the  evidence,  the  money  was  deposited  with 
Davies,  with  a  request  to  pay  it  to  John  Evans,  upon  his  return 
home;  which  he  agreed  to  do.  It  was  a  contract  of  deposit. 
There  was  •  delivery,  an  undertaking  to  keep  it  until  Evans  re^ 
turned  home,  «nd.  then  to  pay  it  to  him.  It  would  be  a  very  un- 
reasonable construction  of  the  undertaking  to  pay  it  to  Eva^e 
when  be  relumed  home,  that  it  involves  the  obligation  to  carry  it 
to  him — to  make  a  tender  of  itr— in  order  to  protect  Davies  from 
liability  to  suit.  Davies  had  no  interest  in  the  matter ;  the  cus- 
tody of  the  money  was  assumed  for  Evans'  benefit ;  and  at  the 
moment  Evans  did  arrive,  the  money  was  then  in  Davies'  hands, 
as  hia.depoaitory«  Before  he  returned,  no  one  had  a  right  to  de- 
mlUid  iL  When  he  returned,  Davies  held  to  him  the  relation  of 
depository.  Suppose  there  had  been  nothing  said  about  paying 
the  moncqr  to  Evans  when  he  returned,  but  the  deposit,  had  been 
dimply  for  Evans,  when  .  he  returns — the  obligations  of  Davies 
wolildthen  have  been  just  what  they,  now  are.  He  would  have 
been  bouiid  to  pay.it  to  him  .upon  demand— that  is  just  hb  ebii- 
gadoQ  DOW.  Mr.  Davies,  then,  was  a  depository ;  that  is  his 
I#gal  character;  a  deposit  is  the  legalcharacter  of  the  transaction. 
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WiMt,  cheQ»  under  tbe  law,  are  his  obligations?  They  sre  two. 
Fint— -it  wa»  bis  duty  lo  keep  the  money  with  reasonable  care. 
JtjBlMng'oe^  be  said  about  this  obligation,  for  it  is  not  sought  to 
lAfff^  fcifD  for  want  of  care.  Second — ^it  was  his  ditty,  am  re^ 
fiet^  to  deKTer  it,  according  to  the  trust  His  obligation,  by  the 
terma  of  the  tru9t,  was  to  pay  it,  that  ir,  deliver  it,  io  Evans,  upon 
hit  return.  He  was  bound  to  deliveT  it  on  request;  and  upon 
refusal  so  to  do,  and  -not  until  then,  has  he  violated  bis  contract ; 
and  not  until  then  was  he  liable  to  lie  sued  for  it.  Sadi  is  the 
lliw  which  governs  this  species  of  bailment.  If  the  request  was 
preliminary— -a  condition  precedent  to  liability-^t  was  indispeb- 
sable  to  aver  it,  and  also  indispensable  to  prove  it.  The  dxeep* 
tion  to  the  declaration  was  well  taken,  and  the  plaintiiT  ought  to 
have  been  non-suited. 

'  As  to  the  necessity  of  request,  see  Story  on-BaUm^  §§^1*  I^* 
Brmm  vs.  Cook,  9  JohnM.  A.  361.  Hofnur  vs.  Clarke,  2  Gttem^ 
leqf*^  R.  308.  1  Darnels  Ahr;  ch.  17,  art.  1,  2.  2  Black.  Com. 
462.  Potkier^s  Traite,  de  Depot,  n.  22.  As  to  the  necessity  of 
averring  and  proving  a  request,  see  Com.  Dig.  Pleader,  e.  69.  1 
iSmwkders  R.  33,  n.  2.  5  B.  if  Aid.  712.  1  D.  ^-^.^1,  8.  G. 
lTawU.S12. 

[2.]  The  presiding  Judge  instructed  the  Jury,  that  it  was  ne- 
oetaary  to  prove  the  request  in  this  case.  He  mutot,  therefore, 
have  believed  that  it  was  sufficiently  averred.  In  looking  iilto 
the  declaration,  I  find  no  averment  but  the  usual  formal  aver- 
Bient«iH-^  although  often  requested."  Where  request  isr  a  eondi- 
tiof^  as  in  this  case,  precedent  to  liability,  that  is  not  sufficient. 
The  request  must  be  so  set  forth,  as  that  the  Court  may  judge 
vfiiether  it  is  sufficient,  according  to  the  contract.  Hardw.  38. 
8km.  39.  Sasmd.  on  Plead,  and  Bo.  1  vol.  131.  1  C3dUf 
Phad.  244,  '5.  1  Oreenl.  Ev.  $51.  It  must  be  istated,  with  time 
and  placet  and  by  and  upon  whom  made.  3  Bmbi.  298.  WaUis 
M.  8coU,  2  i9lra.  88.  Back  vs.  (hoen,  6  T.  R.  469.  Com.  Dig. 
D.  Plsad.  c  ^9.  "  - 

[3.]  Sfijah  Evans  vvaa  called  to  prove  the  deposit  of  the  money 
with  Davies^  and  the  terms  and  circumstances  eT  the  deposit. 
H»  testimony  was  excepted  to,  upon  the  ground  of  interest,  ma^ 
die  '^yjpeption' overruled;  and  that  is  assigned  for  error.  The 
witness  was  called  to  establii^  the  liability  of  the  defendant*— to 
IHVto  the  puynieDt/l>y  Uoii  oTa  Bom  of  money  behmgini^  to  die 
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pfadodfi^  to  the  defeodant's  intettate.  lo  the  ahaence  of  all  aadi 
prooC  the  agent  (the  witneM)  would  be  bimaelf  liable  to  tho 
plaiotift  bis  principal*  for  the  snoney  of  hia  principal.  He  it 
oalled  to  fix  a  liability  upon  aqotber.  wfaieh,  if  ettabliahedt  wo«)d 
diachai^ge  himaelf.  He  is»  thereAire,  interested.  If  tfiere  ia  a  re- 
covery |br  the  plaintiff  I  lee  no  reason  why  that  recovery,  coaki 
QO(  be  pleaded  in  bar  of  an  action  against  him,  for  the  same  mo> 
ney.  This  point  is  fully  settled  in  Ni$6et  vs.  Lattmm^  1  KMy  J(L 
2S2. 

[4«]  The  presiding  Judge,  as  before  stated,  instructed  the  Jury 
that  a  request  was  necessary  to  be  proven,  and  that  they  might 
li>ok  into  the  testimony  to  ascertain  if  it  was  proven,  and  if  they 
were  satisfied  that  a  demand  was  proven  to  have  been  made  by 
Elijah  Evans  upon  Wm.  L.  Johnson,  the  former  administrator 
upon  Davies*  estate,  then  they  would  find  for  the  plaintiff-— and 
if  noty  they  would  find  for  the  defendant. 

Excqitioa  is  taken  to  this  charge,  as  being  made  in  relaticrn  to 
a  demand,  about  which  there  was  po  testimony.  I  have  looked 
carefully  into  the  evidence,  and  find  no  testimony  whatever  in  re- 
lation to  a  demand  by  the  plaintiff.  This  being  true,  it  was  error 
to  instruct  the  Jury  to  look  into  the  evidence,  and  if  they  fiiund 
the  demand  proven,  to  find  for  the  plaintiff,  and  if  not,  for  the  de> 
feadant.  It  has  been,'  over  and  over  again,  decided  by  this 
Court,  that  it  is  error  to  instruct  the  Jury  in  reference  to  9, 
matter  of  &ct,  about  which  there  is  no  evidence.  The  language 
of  the  Judge  is,  that  if  they  believed  that  a  demand  was  made  by 
Elijah  Evans,  they  should  find  for  the  plaintiff  This  was  wrong, 
in.  any  view  of  it.  If  he  intended  to  be  understood  to  instruct 
them,  that  if  a  demapcl  was  made  by  Elijjsh  Evans,  as  the  agent 
of  John  Evans,  they  should  find  for  the  plaintiff,  be  ought,  to 
have  so  expressed  himself;  but  he  does  not  From  what  he 
does  say,  the  Jury  could  have  b^ieved  nothing  else,  but  that  he 
meant,  that  a  jemaod  by  Elijah  Evans,  In  his  own  right,  wofild 
be  sufficient  to  authorisEe  the  plaintiff  to  recover.  If  he  is  to  be 
understood  as  assuming  that  the  agency  of  Elijah  Evans,  in 
making  a  demand,  was  proven,  the  charge  is  equaUy  erroneous  f 
because  there  is  not  a  particle  of  evidence  to  prove  that  agency* 
The  agency  of  Elijah  Evans,  in  making  the  depani,  is  pi^J^  t 
but  so  &r  from  kis  agency  in'  making  1^  demand  being  pi*oveh,  or 
dierebmng  any  testimoiiy  to.j^ove  it,  the  ravovse  is  true.    Xha 


im 


817PSEMB  COURT'fflP  GEORGIA. 


Attawcj  9g,'Uytr  and  others. 


'Aeniaiid  ii^ch  wu  made,,  and  the  only  demand  about  wliioli 
there  is  anj  eridence,  waft  made  by  Elijah  Evans*  iii  his  owb 
Yigbt.  He  presented  to  DaTies*  administrator  th^  account,  made 
«i|i(  in  bii'owo  name— swore  to  it— ^^nd  suit  was  actually  brought 
ojpen  it,  in  his  name,  AH  the  eTidence,  in  addition,  as  to  demand; 
war-irregularly  admitted*  because  there  was  no  demand  sTerreiS. 
Upon  these  grounds,  let  the  judgra«it  of  the  Court  below  he 


No;  3U — JosarH  Attawat,  guardian,  &c.  plaintiiF  in  error,  et. 
Nicholas  DrBm,  defendant  in  ^.  ^.  and  fi.  H.  CoNTsas-and 
J.  C.  Perkins,  claimants  and  defendants  in  error. 


tl.]-Tbe  pririlege  sUoWed  to  claimantt,  by  the  Act  of  1881,  d  capneiomdf 
'  '  wilhdc»wing  ola|i|is  once,  matt  be  ezereited  helbre  a  Teidiet  hs«  beenreB- 
■  ^deced  for  damages  agaimt  them,  ia.lKviir  df  plaintifii  xa  egeoatioa  it  can- 
^  abt  be  done  afterwank,  «o  as  to  take  iie  etm  oui  ff  CcmH,  notwithftuidiiif 
SB-appeal  baa  been  entered. 

£1]  The  qneition  diacasted,  Wbetfaer,  under  our  Ekafate,  where  t^e  defepd- 
Vaatt,  upon  a  plea  of  let-off^  recoven  a  balance  against  tfas  jplaintiff^  the 
^  plahitiff  has  a  right,  oii  tbe  Appeal,  to  dismisf  his  action  so  as  to  defeat  the 
"^■dgmontt" 


.  Ckum  on.  appeal,  &&m  Coweta. 
Bepcenber  Term,  1849. 


-hj  Judge  Hull,  at 


'  h'this  ease  there  hadbeen  a  claim'  of  the  laadlevied  on,  and  a 
<daflMge  .bond  jiri^ren.-  On  a  Jury  trial,  September,  1848,  they 
Amnd  tb^  propeity  subieot,  tmd,  also,  50  per  cent*  damages  for 
fllawing  fbr ^lay.  CMiltttit  appealed,  and  after  die  parties  an-* 
Mottced  veedy  tx  trial,  at  Septeinber  Term,  1849^  Jbe  clattaiant 
'mifwAto  widbidraw  fais-claim — not  hsTing  withdrawn  it  before^--' 
wUflli'  was  allowed  by  the  Couit^^-the  plaintiff  objecting.  Plain- 
tiff mm  Aoved  a  judgment ihat  the  land  be  sold,  itsd  that  the 
CMrk  tSBsa  dwscati^  eft  fhe^  nnrdkst  frr  ^dtoagBS»  which  had 


Mjaxas,  rsBVu AUY  tbrm,  i«M.         lu 

'  ' ■        ■  ■ .  ■    ■  ■  ■    ■         ■    f  ■    '.    ■■ 


■»*■ 


beta;  iMderdd  at  Septisniber  Tann,  ia4a  Thi&  wa#  refiitcid  m 
10  -thm  mmng  k  ^  fu,  ft>r  the  daonagaf*  but  ailowed  the  order 
Aet  Ihe  ksTy  {iroceed  at  to  the  kniL 

To  wbiek-  aeveral  mliiigs  exeepdon  jt  t«k0D«  tad  the  qaae 
hroagbt  up..* 

BuftOBf  for  pUJetiff  in  error,  cited^i^ 

PrMOf'^  Diif ei^  426,  448. 

.        .       .    .  ■  .  . 

StDEES,  for  defendent  in  error,  cited— 

.  «      ■  *• 

■  • 

3  DmOoi,  87,  il9.  JCcm  e*.  TWmt,  la  IfoM.  2eSr.  YedUm  V9. 
VmUd  8uUe§i  5  Ckwusk.  881. . .  Tke  rM«#,  1-  Wkiat,  1 13.  Cof^ 
$mr  mmd  Wffk  vi.  Bmkamn,  2  JKietfy,  337.  P«yne  •«.  GnMlewi.  17 
PtciLl42.     20Ptdl.  510. 

«- 

Bff  ik0  Cmurtd    LcMnuN,  J.  delivering  the  opinion. 

{!.]  The  preemUe  te  the  Act  ef  1821,  (Prtficr,  448,)  recites, 
duit**  Whereas,  ▼ariooB  constructioiiB  have  been  given  in  the  dif- 
fo^spt  Coons  of  <this  State,  as  it  regarda  ekims  of  property,  which 
tend  to  the  manifest  hijiiry.  of  the  commanity,  and  frequently  pro- 
dnoed,  mot  mdy  injuMtkt  to  the  piaintifi  Jm  exeetUiomf  but  which 
tmdml  emdmtl^  io-opprei9  andkarrau  thtm  by  delays  ^ justice--^ 

**  8ee.  \.  Beit  therefore  enacted.  That  When  any  Sheriff  or  Cor- 
oner shaM  levy  an  ezecution  on  property,  claimed  by  any  person 
ndt  n  party  thereto,  snch  person  shall  make  oath  te  the  same,  and 
it  riiatt  be  the  duty  of  the  officer  to  postpone  the  sale  until  the  next 
term  of  the  Court  from  whence  said  execution  issued :  Providedf 
iaid*execoU<te  is  levied  on  pereoned  property ;  but  shonld  it  be  levi- 
ed on  real  eatatis,  and  clnuned,  then  the  report  is  to  betnade  to  the 
next  term  of  the  Superior  Coiirt  of  the  County  in  which  the  land 
Kds^  anitbeCovftto  which  the  claim  is  reported,  shall  cause  the 
right  of  pc<^Hnty^to.be  derided  on  by  a  Jury  at  rhe^W  term»  un- 
iaali  special,  cause  be  shown  to  continue  the  case  for  oii€  term,  and 
mo  hmger.j  Proifukdf  alao,'  the  person  daiming  ssdd  p^^opoityt  his 
agent  or  attorney,  shall  give  bond  to  the  le^ng  officer,  vritb  good 
tmi  aiffieaanteeciinty,mmsiu»o^d  to  donUe  tlMaoMHiidaf  the 
TOL*  Tin,  24 
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^fftOfffttj  levied  a^  at  a  reasonable  TaIaatioB,4o  be  judged  of  hf 
die  leTjuig~jo6ker»  conditioned  to  jpay  the  plaintiff  all  damaget, 
wUch  tbe  Jury,  on  the  trial  of  die  rigbt  of  property*  may-aaaefla 
aguipt'biffD^  in  caaeit  ahould  ajj^ear  that  atid  claim  was  made  for 
the  purposes  of  delay ;  and  every  Juroc  on  tbe  trid  of  such 
daim«  shall  be  sworn,  in  addition  to  the  oath  usually  administeredp 
to  give  such  damages,  hot  less- than  ten  per  cent*  as  m^  uem 
reoMonMe  and  just  to  the  plaintiff  against  the  claimant,  in  case  it 
shaH  be  sufficiently  shown  that  said  claim  W|»  made  §d>t  delay 
only;  and  it  shall  be  lawful  for  such  Jury  to  g^ive  verdict  in 
manner  aforesaid,  by  virtue  whereof  judgment  may  be  entered 
up  against  iBuch  claimant  and  his  security  or  securities,  for  the 
daauigesao  assessed  by  the  Juty«  andthe  cost  of  the  trial  of  the 
right  of  property:  and  pgiavidedt  ahth  that? the  i>ni:den  of  proef 
,  shall  lie  upon  die  plaintiff  in  'execution,  in  oases  where  the-  pro^ 
perty  levied  on  is,,  at  the  time  of  such  levy*  net.  in  poasessiopi  of 
the  defendant  in  execution*" 

Sec.  2.  "  Whenever  such  claim  of  property  may  bo  made  in 
terms  of  this  Act,  the  person  claiming  prof>erty  levied  on  and.  re- 
turned to  the  proper  Court,  by  the  levying  officer,  shall  not  be 
permitted  ta  withdraw  or  discontinue  his  said  dum,  more^  than 
ence,  without  consent  and  approbation  of  the  phuatiff  in  exeeu- 
don,  or  some  person  duly  uuthorized  to  represent  such  jdaintiff ; 
but  said  Court  shall  proceed  to  the  trial  of  said  daim  of  |^roperty« 
in  manner  aforesaid,  and  it  shall  be  the  duty  of  the  Jury  to  award 
dam^pos  accordingly;  that  either,  party  fvlio  may  be  disaat- 
isfied  with  the^  verdict  of  said  Jury,  may  enter  his,  her  or  their 
appeal  to  a  Special  Jury  in  the  Superior  Court,  in  the  County 
where  said  trial  may  have  been  b^d;  Vfkieh  appeal  tkdU  be  enb* 
jeet  to  the  9am€  ruUt  and  regulatione  whieh  govern  ea  appeals  m 
ordinasy  cases "  -  •    '.   .  . 

-The  question  for  our  consideration  iSf  whether  a  claimant 
agfainst  whom«  not  only  a  verdict  and: judgment  of  oondemnationy 
fittdihg  the  property  subject,  haa  been  xenderedrhut,  also,  dama? 
ges  have  been  assessed  by  the  Jury  £br  the  ii^ory  done  die.plain- 
tiff  .by  the  de1ay»  «an>  under  the  provisions  of  theibregoing.  Adt^ 
so  withdraw  his  claim,  capricUmdy  and  without  the  conaent  of  the 
Opposite  party,  as  to  take  the  case  out  of  Cbttrt^aad  thua defeat 
the  rigiits  of  the  plaintiff  in  the- recovery  f  ^- 
.  I%oa.ihH  mmtk  aMtaveii^fleaiioB»  and  cafefid  «Kamioation  ^ 
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_tto  StvtatOf  ^pv»  •TO  ooBAtrtined  to  put  vpoli  it  a'dilfereiit  ^^ 
tion  fnm  dnife  which  has  uAiallf  obMkied  4ii  tha  Circait  Couits 
.^'th^Staie. 
. .  By  Tmfonotm  to  Ihe  pregmbie,  we  tre^baU^d  to  atfeditmio^  dfah 
thi<bdy»  the  oh|OG(  of  lihtt  Legklatore  io  the  enactment  of  this 
hMT.  A-  ptactice  had  preraOed,  as  it  regarded  the  claims  of 
pivptutjfr  ander  ihe  33d  sectfoa  of  Uie  Judiciary  Act  of  1799^ 
*^  whieh  tended,  to  the  mamfest  injery  of  the  community,  and  fre- 
quently pi^ttced,  not  only  injustice  to  the  pkintiffii  in  exeeution» 
Vut  wfaidi  tended  erid^fidy  tOT>ppr6S8  and  harrass  them  by  ddayM 

This»  then»  wns  die  mischiof  which  the  Assembly  designed  to 
ppoTide  against ;  foeihey^say,  <«be  it  thtrrfmrt  enactddt"  &;c  ThM 
AcC^cofMoquentlyt  should  be  libersUy  construed  for  the  benefit  of 
judgment  creditors;  If.  we  can  so  interpret  it  as  to  secure  to 
daivantsifae^priyilege  guaranteed  to  Iktm^  and  at  the  same  time 
maintain  all  the  just  rights  of  piainiifi  in  eaoeemiioHt  it  is  our  duty 
to-do  so.   '         ' .         ' 

Bf  ettending  strictly  to  the  phraseology  in  the  first  part  of  the 
semd  section*  it  will  obviously  occur,  I  ihink»  that  the  ceremony 
ef  withdrawing- the  claim  is  to  ptxeede  the  tridU  After  declaring 
thaf'the  claimant  shall  not  withdraw  .or  discontioua  his  claim* 
more  than  once*  without  the  consent  and  spprobation  of  the 
plaintiff  in  executienr  it  immediately  adds:  "  hut  said  Court  shall 
preeeed  to  tke  trial f^*  vi« :  as  a  thing  subsequent  in  point  of  time. 
It  then  goes  on  to  authorise  an  appeal,  subjecting  it  to  the  sfune 
rules  and  regulattons  as  govern  in  appeals  in  ordhiary  cases.  We 
hear. nothing  facther,  e/^  the  trial f  of  the  claimant's  right  to 
withdraw-*— that  had  been  prdvioualy  adjusted.  Well,  one  of  the 
xegnlataoBS  which  govern  in  appeals^  in  ordinary  cases,  is,  "that 
BO  ^Serson  shall  be  allowed  to  withdraw  an  appeal  sfter  it  shall  be 
emtereds  but  by  the^onsent  of  the  opposite  party/'  .Pri$u:e,  426. 
It  wottldrseemi  therefore,  that  softr  firom  extending  to  daimanu 
the  jagfat  to  virithdraw  the  claim,  oo  appeal,  so  as  to  defeat  the 
J4ldgment  which  had  been  rendered  against  them  in  favor  of  the 
plaintifflLthat  the'  Legislature  had  it  in  their  mind  to  guard  ex- 
pressly agaiBStsttch  a  result. :       . 

^8o  nuch  for  the  mere  verbal  criticism  upon  the  langua^  of 
this  law. 

It.may  be  argued,  however,  that  notwithstanding  the  burthen 
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eJT  ptoof  Hes  oa  the  plaintiff  in  exeootaon^  and  diat  he  ia  antided 
to, open  and.  eoDolade  the  argumenl,  that  atiU  the  daiannt  soa* 
tains  the  relation  otjfiaitUtf  in  the  cause ;  that  he  hokUr  the  -ci^ 
JlhtuUive;  that  he  makes  the  issue,  by.  eonaing  in  bet«reeii4he 
creditor  and  dehtor,- and  swearing  that  ttki  property  lenied  <m  w 
his;  that  the  proceeding,  hy  claim,  was  §hrea  in  the  place  of  the 
remedy,  by  action,  for  damages  against  the  officer  selling  the.  pro- 
perty of  a  third  person.  All  this  may  be  conoeded;  -  It*may  be 
yielded  that  our  Claim  Laws  are  eumulaiive  only  in  their  ehareo-' 
tar ;  that  they  do  not  repeal  the  Common  Law^M  terms  or  hf 
implication ;  that  the  ownefs  of  property,  itmtead  of  ioterponng 
ihekr  claim,  may  still  bring  trespass,  or  trorer,  or  cgeetment,  to 
try  the  rights  of  property ;  and  that,  in  that  event,,  they  wookl, 
of  course,  obcupy  the  Hatms  oi  plaintifis  in  these  aereral  acrionsL 
It  by  no  means  foflows,  heweveiv  that  where  the  owner  elects  to 
try  die  right  of  property,  under  our  Claim  Law;  that  the  same  le- 
gal attributes  Ifrill  4ppertain-4o  his  'cfaaraeter. 

But  adroit,  as  a  general  rule,  that  this  position  is  true;  that 
upon  the  t^  of  the  claimt  as  in  'Orditlary  suits  at  Law,  the  Mmitu 
of  the  claimant  is  the  s&me ;  and  that  aAer  an  appeal  is  entered, 
he'  is  entitled  to  the  sameprivileges  ef  plaint^  inan^  suits,  (and 
surely  h^  can  ask  no  more,)  doea  it  follow,  necessarily,  that  by 
tdmUariiy  going  out  of  Court,  he  can  relierehimself  of  the  Ter- 
diet  which  has  been  assessed  by  the.  Jury  against  him,  as  a  ooeft-. 
pensation  to  the  plaintiff  for  the  injury  he  has  sustained  %  Haa 
any  plaintiff,  in  ordinary  satis,  such  a  pririlege  %  We  thiak  not; 
There  is  no  doubt  but  that  at  Comafioa  Law,  and  usually  in 
this  State,  the  plaintiff  may  dismiss  his  suit  whenever  he  ehosea; 
Hois  the  only  party  seeking  a  reftiedy^4ie  alooe  asks  the  aid  and 
acdon  of  the  Court.  The  defendant  stands  in  the  attitude  of  re- 
sistance. He  opposes  the  suit  of  his  adversary,'and  endearora  to 
defeat  it.  If  the  plaintiff'  seas  fit  to  retire  from  the  case  and  the 
Court,  it  is  afl  the  defondant  can  ask.  He  McompKahet-  pretty 
much  an  &at  he  could  attain  at  the  end  of  the  trial,  and  ik  relier- 
ed  from  the  hasard  and  rislMf  the  result 

{S.]  But  suppose,  under  our  Law  of  Set-Off,  -u  Verdict  and 
judgment  are  rendered  for  the  defeodant,  Ibr'a  liaknee  agaiait 
the  plaindfj^  can  it  be  contended,  for  a  tnonrnit^  cb«t  the^ovi^al 
plaintiff,  by  entering  an  appeal,  oould  fsmiss  his  suit  and 
«Mnwt  the  t^aoB^fianrf  •' 


-• »-  - 
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r  Tke-^dges  M  Co^entioiit  I  twTe  been  ^iafomiod, -held  ocber* 
wiaaf  attdtbe  Sopreme  Court  -  of  TenneMee*  in  Miley  4r  Wkiit 
M.X?iBrttr»(3^  Humpkreff  Rep^  930^  ruledt  m^der  raeb  cirtuBi» 
stanceSf  that  |lie  plaintiff  had  no  right  to  dismifla  bis  action  wiib* 
onicoiiaent  of  the  deiiijiiBOl ;'  that 4iie  plea  of-aet^off  was^ in  the 
natare:^  a  crees  aatiorfW^  tbat  if  the  matter  of  aat-off  be  larg^ 
lb«B  tbe  plaintiff's  demand,  the  defendant  then  alanda  in  the  atfl> 
tnde  ef  tbe  phuntifi}  and  has  aH  Che  rights  of  the  plaintiff;  thar 
however  tbcy  maji^e  named  in  tho  proceedibgv  the  real  jteft^W 
tbvpaiflaes  is  changed ;  tbat  the  original  defendant  has  become, 
plains^ and  the  phintiff  defimdant,  to  all  intents  and  pwrposea; 
and  tbatt-tiiencefortb,  tbe  defendant,  in  ordinary  cases,  mig^t  jasc 
aa/w^,  and  wi^i  as  mn^  reason,  dismiss  platatiifa  snit  sgaitist 
bimt  aa  a  pbdnttff'ean  d6  so  in  a  case  where  the  defendant  bai 
pleaded^  mkOdemfiaUijf^  a  set-off  larger  tbta  bis  demand.  Theparty 
to  whof&tbe  bafamce-is  due^  has  as  much  right  to  tbe  decisiea  of 
ibe  issue  in  bis  ^vdr,  in^tbe^atter  as  in  the  ferroer  case  f  that  at* 
Cemftam  Law,  tbe  plea  <rf  set-off^  althoogb  a  cross-action,  is 
par^  defeosiTe««-<all  it  aimto  at  is  to  defeat  the  soiti  that  inidar 
tbe  Btatate  antborising  a  recovery  for  the  balance  which  may  be 
iband  due,  it  is  still  a  crosa-^ction,  but  with  a  view  to  a  jadgment 
against  tbe  ^dier  party ;  and  tbat  the  plaintiff  cannetr  by  diattiis- 
sing  his  snit,  escape  ftxxn  the  issae  which  he  has  vohintarily 
made.  - 

Placing  c^atimra^,  then,  in  the  same  attit  ode  o/ij^aintljfky  in  or- 
dinary saits,  to  my  mind  tho  reasoning  is  conclustve*  that  when 
saddled  with  a  judgment  for  dfimages,  they  cannot,  of  their  own 
accord,  throw  it  off  by  going  out  of  Court.  It  is  contrary  to  all 
the  analogies  of  the  law.  Our  conclusion,  therefore,  is,  that  tbe 
Legislature  never  intended  to  sanction  such  a  practice. 

Is  it  to  be  presumed,  that  they  designed  to  permit  a  claimant 
tor  join  isaOe  with  tbe  plaintiff  in  execution,  upon  the  trial  of  tbe 
ijgbt  of  ptoperty-^dce  the  chances  of  a  verdict — and  if  found 
i^ainst  him,  resort  to  this  mode  of  escape  f  Is  it  not  to  make  a 
modLery  of  the  Courts  thus  to  consume  the  ttme  of  the  country  t 
It  win  be  noticed,  too,  that  the  bond  given  by  ^e  daimant  is  pe- 
-coKar*  It  does  apt  indemnify  the  party  against  all  damages 
iiriudi  faemaf  aastain  oo-  account  of  tbe  islaim  being  interposed, 
bet  racb  otdy  m  ike  Jmrymay  «»ssft#  in  ease  it  sbovld  appear  tbat 
tbe  claim  wasmd^.ftr  delay  only ;  so  that,  if  Htbe  phdntiff  is  de- 
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firUod  of  tha^  compeniMtion  awarded  to  \k\m^hy  tke  Jury 9  ke  is 
alHigetli^  Tetbedfleaa.  The  words  of  the  Statute  woukl  htfve^^to 
bar  exceedingiy  clear  and  explicit  to  juatifj  a  e^straciioD  timt 
^Irmild  work  aach  an  evil. 

'v. 

.KecoUectiiig^the  familiar  rule*  thai  amy  Statute  ought  to  be 
co^at^xied  for  the  preventisg  of  delay^  as  much  as  possible^  ^^ 
^ui,6ll,  614.  6  Bac  Abr.  iiLStatuUy leti  t»)  we  hcM,  <hat  the 
priirile|pe  allowed  to  claimahts,  by  iheAct  of  1821,  ofeapricunafy 
withdrawing  their  dainr  tmce,  must  be  exei:ciBed  before  a  judg- 
iMnt  has  been  rendered,  assessing  d~aniages  in  f8^r.of  the  plain:* 
tiff  in  execution,  as  a  compensation  ibr  the  injury  he  has  suffbred^ 
thai  at  any  stage  of  the  proceeding  the  claimant,  like  any  other 
party,  may  cease  to  litigate  his  rights,  by  discootiniringhb  daim ; 
imi  thai  tki$  dou  not  uniMraw  ike  efut  foom  tkt  Otmrt;  thai  if  air 
appeal  has  been  enter^,  it  may,  like  any  other  suit,  be  disi^issed 
by  the  consent  of  parties ;  .otherwise,  if  Ihe  claimant  d^ine  pro» 
secDting  his  claim,  the  plaintiff  in  execution  will  proceed^  ex  partf, 
with  his-  easoron  the^pperi  tnal-^it  being  discretionary  with  the 
Spei^lil  Jttry,  as  in  all  other  casea^  to  ratify  the  first  vtordiet,  or 
tBcriMae  or  Yeduce  it,  as  to  them  shall  seem  josts^  upon  aH  the^  finsCi 
aod.eircumstan^es'whtch!  shall  be  submitted  in  evidence.    ^ 

The  judgment, -consequently, -must  be  reversed,  and  the  caaaa 
renuchded,  to  take  the  direction  herein  indicated. 


No;  32. — AuocaTiNB  C.  RoiiK»s»,  plaintiff  ia  error,  V9,  Johm  & 
■,  Paehami  doiendant. 

[1.]  YOwn  P  eateipd  into  s  ipeeisl -written  contnct  wUi  Br  si  an  otsi^Mer, 

lor  the  year  1847,.  and  ¥rss  to  raceive  a  ttipalated  iK»t90i|  of  the  crop,  at  the 

atd  qf^  fear,  for  hu  serWcei,'  and  in  the  month  <d  AngOAt  of  thst  yesr,  B 

.dimnimied  P  from  lus  emptayment,  wiUKmt  toiBeiArt'caiise  or  pvtnrocatioBf 

0>hetfBupoM  P,  ia^tfae  month'^  NovSmhor,  of  the  iame  yaar,  huritntwl  ItiM 

•jietion  agafaiit  B,  lo.roooTerdAna^  for  a  breach  of  the  contnct  rfl^ 

^  that  tha  actioa  for  danuiget  form  breach  of  th^  eontn^  on  the  pact  of  Iha 


,     MACON,  FEBRUARY  TERM.  1850.  191 

^■1  ■  .■■  ■■  ■■■■  .1  I  ,, 

Bogen  vt.  P«rhuiiL 

-■  I  ■         i  '  •  ■  I  ■  .      ■    ■  —  . 

dgfendint,.  wm  not  prtmmimr^y-hrmkghLi  aad  dlMtt  in  regaitl  to  tliifl  particii- 
,  kr  elais  of  fpecial  -  coatnota,  when  ^'  oveneer  or  agent  ig  fmmgfuUy  dift- 
nuMed  ftom  the  service  of  hU  employer,  he  haa  hU  election  of  thruc  rcme- 
*  diet  s  1st  He  may  bnng  ia  action ,  msMitaifa/y,  for  any  tiptcUd  injirf  which 
lie  may  have  sostuned  ia  oonseqaonce  of  the  hreacfa  of  the  contract  by  the 
dofendstat ;  2d.  He  may  WAt  itntO  the  temiiaation  of  the  period  for  which 
he  WM'Oin^oyedf  and  tlani  sae  upon  the  contract  and  rccoTer  his  whole 
wages;  3d.  Ife  may  tseat  the.CQ|itrBCt  as  rescinded,  and  may  immedimiti^ 
gmt  9m  ft^^^KuaUmm  wt^rmUt  for  the  work  aadlabor  he  actaally  performed. 

Pa«e,  in  Crawford  Superior  Court  Tried  before  Judge 
Flotd»  August  Term»  1849. 

Thia  was  a  special  action,  on  tbe  case  brought  by  John  S.  I^ar- 
hain  against  Augustine  C.  Rogers,  for  the  breach  of  a  contract,  in 
wfLting,  by  .which  Parham  was  bound.to  act  as  overseer  for  Ro- 
-gers,  for  the  year  .1847,  in  consideration  of  which  he  was  to  re> 
ceiYe  a  certain  portion  of  the  com,  cotton,  fodder  and  wheal 
made  on .  the  fiirm.  The  breach  alleged  (in  three  counts,  vari- 
ed,) ^aa  that  Rogers*  about  the  12th  August,  1847,  peretinptorilj 
and  without  cause,  dismissed  Parham  from  his  employment,  to 
his  damage  $600.  Several  pleas  were  filed,  unnecessary  to  be 
referred  to  particularly. 

On  the  trial,  before  the  cause  was  submitted  to  tbe  Jury, 
Rogers,  by  his  counsel,  moved  a  non-suit,  on  the  ground  that  the 
action  was  coinmenced  before  the  cause  of  action  accrued — the 
agreement  being  for  the  year  1847,  and  the  suit  being  commenc- 
ed on  29th  November,  1847.  The  Court  overruled  the  motion, 
and  defendant  excepted. 

■  The  evidence  showed,  that  a  difficulty  had  arisen  between  the 
parties  ;  Parham  abused  him,  when  Rogers  insisted  on  Parharo's 
quitting  his  business;  Aat  Parham  at  first  refused  to  do  so;  that 
•ubaeqoently  he  left,  and  they  agreed  to  refer  the  matter  to  arbi-. 
trators.  James  Stephens, «  witness  for  plaintiff,  swore  that  both 
parties  told  him^  they  had  agreed  to  quit  and  leave  it  to  men ;  and 
£.  L.  Harris  swore,  that  defendant  told  him  that  plaintiff  propos- 
ed to  quit  end  leave  it  to  men.  It  was  also  proven,  that  deftmd- 
ant,  Rogers,  while  he  vrished.it  settled,  refused  to  let  Parham 
return  to  work  and  gather  the  crop,  when  the  latter  proposed  it, 
saying,  **  We  agreed  to  quit  and  arbitrate,  and  you  can't  go  to 
worlu'!    Tbe  ftrbitralion  fioledy  belcause  one  arbitrator  refused  to 
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Y0l«.unleM  Rogers  would  be  Mwam  to  aWde  the  award.  -  Tlie  lat- 
ter  pledged  his  word  and  honor,  but  had.  reRgious  BcrupTefl  as  to 
mafiaring.    One  witness  says,  Rogers  gave  as  a  reason  ibr  his  said 
Vufi,  refusal,  that  Parham  bad  proposed,  that  *'  as  they  could  not 
'  #gree,  to  leave  it  to  men.*'    Auother  witness  adds,  thai  Rogers 
-  jRrther  said,  he  was  inrilling  to  go  into  the  art4lntidii  and  abide 
l)iie  award,  without  either  party  being  swonu' 
'     Plaintiff  having  closed,  defendant  moved  a  nonrsuit,  6n  the 
ground  that  plaintiff's  own  witnesses  showed  ^at  he  left  vohibta- 
rily,  and  that  the  contract  was  matually  rescinded;  and  there  waa 
no  count  in  plaintiff's  declaration,  except  for  a  breach  of  the 
eoafract,  and  none  under  which,  the  contract  coiild  be  apportion- 
ed.    The  Court  overruled  the  motion,*  and  defendant  excepted. 

l*he  Court  charged  the  Jury,  that  if  they  believed  from  the 
testimony,  the  parties  mutually  agreed  to  rescind  the  contract  be- 
fore tlie  end  of  the  year,  the  plaintiff  in  this  fdrm  of  action  ynA 
npt  enuiled  to  recover ;  'but  if  defendant  dismissed  plaintiff,  with- 
out'tQlBeient  cause  or  provocation,  the  plaintiff  was  entitled  to 
recover  the  damagea  actually  sustained.  To  this  charge  defend- 
ant excepted.    The  Jury  foupd  a  verdicf  for  the  plaintiff. 

A  motion  was  made  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  law  and  evidence;  which  motion  the  Coiirt 
overruled,  on  the  ground  that  there  waiB  tome  evidence  to  support 
the  verdict,  and  there  were  two  concurring  verdicts  of  Special 
Juries. 

To  this  decision  defendant  excepted,  and  these  several  decisions 
are  alleged  as  error. 

Hunter  and  Hamiiond,  for  plaintiff  in  error,  cited*- 

CIWliy#  Pf .  289  afk2  ii0tfe,  372.    Dudleys  R,  91.    12  John.  16$. 
^*  '  19  R.  337.     4  McO$rd,  246,  '9.    2  HiU,  477.     2  Smith's  Lead. 

Cms.  24.    5  Bd9.  ^Pml.Sl.    7  Ga.  Rep.  283.    4  lb.  193.     Ora^ 
kmm  on  New  Tnale,  278.    34  B.  G.  L.  R.  154. 

0»  J.  OsBBN  and  S.  Hali„  for  defendant-in  error,  t^iteidr—  > 


7  Hiire{N.  r.)  Rep.  75.  14  Vert  R.  31L  IHUl.  {X.  Y.) 
487.  11  Wke€U.  237.  Ckitiy  &m  Bille,  370,  871.  BuUer^i  N. 
1^.  269,  3  JSmH,  «81.  3  J.  R,  202.  4  B.  144.  5  B.  375.  3 
ilM.557.    8A.461.    2SmiaULee1d.Cm9.9a:    2^aifP.n. 
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m 

-  By  the  C^r^.— ^Warner;  J.  d^ilWering  the  opinion. 

[1.]  Tlfere  ar6  but  two  questions  presenter]  by  the  record  in 
thb  case,  for  ovr  judgment.  Ist.  Did  the  Court  err  in  refasin^ 
to  Bon^suit  the  plRiBtiflrt  it  appears  that  the  plaintiff  and  defend- 
ant- entered  tntor  a  written,  tpefeU^  eoAtract,  by  which  the  for- 
mer was  to  9ct  a*  the  overseer  of  the  latter,  for  the  year  1847, 
and  to  reeeiTe  &  stipulated  portion  of  the  crop  for  his  services. 
The  plaintiff  allegea  that  the  defendant,  in  the'  month  of  August, 
dismissed  him  from  his  employment,  and  this  suit  was  instituted 
in  November,  1847,  t6  recover  damages  from  the  defendant,  for  a 
breach  of  his  special  contract.  The  defendant  insisted,  thai  the 
plaintiff  should  h|p  non-suited,  because  thei  action  was  prematurely 
brought ;  that  the  action  could  not  be  maintained  against  the  do« 
fendant  for  a  breach  of  the  contract,  until  the  expiration  of  the 
;  year  1847.  We  bre  of  the  opinion  the  Ceurt  below  prcfterly  over- 
nded  the  motion  for  non-sait.  In  regard  to  this  particular  class 
of'  spepiai  contracts,  we  adopt  the  rule  stated  by  Smith,  in  his 
note  to  th€  ease  of  Cutter  vs.  Fonell.  When  the  overseer  or  agent 
is  tDroHgfuUy  dismissed  from  the  service  of  his  employer,  he  has 
his  election  of  three  remedies. 

1st.  He  may  bring  an  action,  immediately,  for  any  special  injury 
which  he  may  have  sustained,  in  consequence  of  a  breach  of  tho 
contract. 

2d.  He  may  wait  until  the  termination  of  the  period  for  which 
he  was  employed,  and  then  sue  upon  the  contract  and  recover 
his  whole  wages. 

dd.  He  may  treat  the  contract  as  rescinded,  and  may  immedi- 
ately sue^  on  a  pumtum  meruit,  for  the  work  and  labor  he  actually 
performed.     2  Smithes  Leading  Cases,  27. 

Here,  jlhe  plaintiff  has  elected  to  sue  immediately  for  the  spe- 
cial injury,  which  he  alleges  he  has  sustained  by  the  breach  of  the 
•  defendant's  contract,  as  was  done  in  the  case  of  Masterton  vs. 
The  Mayor  of  Brooklyn,  (7  Hill's  N.  Y.  Rep.  61.)  That  tho 
plaintiff  nught  have  sued  before  the  end  of  the  year,  Ibr  any  spe- 
cial injury  which  he  may  have  sustained  in  consequence  of-  the 
defendant's  breach  of  t^e  contract,  I  de  not.ddubt ;  bat  inasmuch 
-VOL.  viii  25.  . 
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as  tbe  phuntiff  in  this  case  has  alleged  no  otker  inj^j^^  anriog 
from  tie  irea^  of  the  contract*  than  that  stipulated  .by  the  .coOr 
tract  itself,  to  wit :  the  non-payment  to  him  of  the  value  of  his 
part  of  the  crop,  I  have  a  doubt  in  my  own  mind,  whether,  this  is 
not  substantially  an  action  on  the  contract  itself,  to  recover  the 
plaintiff's  share  of  the  crop,  stipulated  by  that  contract,  to  be 
paid  him  at  the  end  of  the  year*  However,  m^'IMdiren  are  very 
dear,  that  it  i^  an  action  for  a  breach  of  tbe  eoptract,  and,  as  I 
believe  substantial  justice  has  been  done  betweeji  the  parties  by 
tbeTerdict,  I  concur  with  my  brethren  in  their  judgmeut,.in  over- 
ruling the  motion  for  a  non^suit. 

The  second  ground  of  error  taken,  is  to  the  charge  of  the 
Court  to  the  Jury.  The  Couit  charged  tho-  Jury,  that  if  tbe 
parses  mutually  agreed  to  rescind  the  contract,  before  the  end  of 
the  year,  the  plaintiff  in  this  form  of  action  was  not  entitled  to 
recover;  but  if  the  defendant  dismissed-  the  plaintiff  from  his 
service,  without  sufficiejot  cause  or  provocation,  the  ^aintiff  is 
qntitled  to  r^over  whatever  .damages  he  has  actually  sustained.. 
As  to  ihjphBt  of  the  parties  ^mutually  agreeing  to  rescind  the 
contract,  the  testimony  was  cenflictingi,  and  ..that  question  was 
properly  left  to  the  Jury^  We  are  of  the  opinion  there  was  no 
errpr  in  the  charge  of  the  Court  to  the  Jury,  in  point  of  law..    . 

Let  the  judgment  of  the  Court  below  be  affirmed/: 


No^  33. — Jacob  Lowe  et  aL  plaintiff  in  error,  ve.  John  Moore 

and  another,  defendatits. 

[1.]  A  and  B  both  hsve  judgmenli  open  against  C,  and  a  fund  raised  from  C*8 
property  i«  before  the  Conrt  lor  dirtribntion ;  B't  judgment  n  the  oldest, 
but  hat  been  levied  upon. land  as  th9  properly  of  0,  which  land  has  been 
claimed,  and  a  verdiot .  rendered  on  the  ola^.  in  finvor  of  the  claimant : 
Hddf  that  the  levy  on  the  land  does  not  afftet^lif  lien  of  B*s  judgment  on 
the  fund,  and  that  it  is  entitled  to  it,  as  the  oldest  lien. 


\   ^ 


MACON,  FEBRUARY  TERM,  1850.  195 


i^i*- 


Lcmre  ei  at.  «#.  Moore  and  aiMKher. 


[3.^  In  tlie  difltribution  of  a  fund  before  hhn,  the  Jwlge  of  tbe  (Superior 
Xloiurt  acts JDpoii  eqnilable'iirineiplei,  bat  he  can  act  only  on  a  fund  m  kand^ 
and  eonlesMidlj  for  dictribution. 

(3.].  In  the  case  aboro,  the  Court  \kXA  no  right  to  impose  the  terms  upon  B, 
to  wit:  that  ho  shoohl  tako  the  money ,  if  he  would  dismiss  his  levy  on  the 
londy  or  agree  ^  uot  to  apftoal  from  the  verdict  rendered  against  him  in  the 

***   claim  case. 

Motion,  in  Citkwford  Superior  Court  Decided  by  Judge 
FLotD,  August  Terra,  1849. 

The  question  in  this  case  arose  upon  a  nM>tion  to  distribute  mo- 
tiey,  returned,  by  the  Sheriff,  as  raised  on  a^.  fa,  in  favor  of  John 
Moore -vi.  Andrew  J.  Preston.  Jacob  Lowe,  who  held  an  older 
Ji.  fa,  claimed  the  fund.  On  this  fi.  fa.  was  a  levy  on  a  lot  of 
land  disposed  of,  and  said  to  be  unaccounted  for.  It  was  proved 
to  the  Cport,  that  the  land  was  claimed  by  a  third  person,  and  a 
verdict  of  "  not  subject,"  found  by  a  Petit  Jury,  on  the  first  trial 
at  that  term  of  the  Court.  <*  ^  . 

'  The  Court  ruled,  that  "  if  plaintiff  (Lowe)  would  not  appeal, 
or  would  dismiss  the  levy,  he  was  entitled  to  the  money.'* 

Lowe  dectining  to  do  either,  the  Court  ordered  the  money  paid 
to  the  ^.^.  in  favor  of  Moore;  and  this  decision  is  brought  up 
for  review.  There  was  no  evidence  as  to  the  sufficiency  of  the 
property  to  satisfy  the  '  execution,  and  no  evidence  before  the 
Court  showing  that  the  oldcr^.  fa,  was  entitled  to  the  two  funds, 
and  the  younger'to  but  one.  It  did  not  appear  that  howe^sf.  fa. 
had  a  lien  even  on  the  property  levied  on.  The  presumption, 
from  the  finding  of  the  Jury,  was  rather  the  reverse. 


Gr  R.  Hunter,  for  plaintiffs  in  error. 

Hammond  and  Powers  &  Wbuttle,  for  defendants. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  It  was  the  duty  of  the  Court,  in  this  case,  to  apply  the 
money  raised  out  of  the  defendant  in  execution's  property  to  the 
oldest  lien  belbre  it.  Judgments  bind  all  the  property  of  the  de- 
fendant from  their  date.  Lowers  judgment  was  the  oldest,  and  it 
was  plainly  entitled  to  the  money,  if  it  was  a  valid,  subsisting 
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judgment.  Was  it  ?  We  think  it  was.  The  objection  to  it  was, 
that  ic  had  been  levied  upon  real  estate  of  the  defendant^  that  a 
claim  had  been  put  in  to  the  real  estate — was  pending— ^and  at 
the  then  term  of  that  Court,  had  boen  tried  before  a  Petit  Jury, 
and  a  verdict  rendered  in  favor  of  the  claimant.  All  this  does 
not  interfere  one  whit  with  the  lien  of  the  judgment.  A  levy  on 
lands— disposed  of  or  not,  accounted  for  or  not — does  not  affect 
it.  If  the  money  has  been  raised  on  it  and  paid  to  the  judgment, 
or  is  in  the  hands  of  the  officer,  that  is  a  different  thing.  If  paid, 
of  course  it  is  extinct.  If  there  is  money  in  the  bands  of  the  offi- 
cer, upon  which  it  has  lien,  it  will  be  applied  to  it.  Here,  there  is 
a  levj/.  That,  I  say,  docs  not  affect  the  right  of  the  execution 
levied  to  take  this  fund,  if  it  is  the  oldest.  A  levy  on  land  is  no 
satisfaction.  De Loach  Sf  Wilcoxson  vs,  Myrick^  G  Ga,  R^  410.. 
Nation  vs.  Nunnali^,  4  Gro.  R.  356.     Prince's  Dig.  426. 

The  equitable  principle,  that  if  A  and  B  have  liens  on  the  pro- 
perty of  the  same  person,  and  A  attaches  upon  two  funds  and  B 
upon  but  one,  A  will  be  turned  upon  that  fund  upon  which  B  has 
no  Uen,  in  tflder  that  both  may  be  paid,  has  been  invoked  to  sus- 
tain the  rigbt  of  the  junior  Ji.  fa.  to  this  money.  The  principle 
is  a  sound  one,  but  bas  no  application  here.  Non-coMtaU  that 
Lowe's  lien  attached  upon  two  funds — constat,  tJte  contrary.  It 
does  not  appear  that  the  land  levied  on  was  subject  to  it  j  but  it 
docs  appear,  that  its  lien  on  the  land  was  contested — a  third  per- 
son had  claimed  it.  Not  only  so,  but  it  does  appear,  by  the  record, 
that  upon  tho  trial  of  that  claim,  a  Jury  had  found  in  favor  of  the 
claimant  and  agiiinst  the  lien. 

[2.]  The  Judge  of  the  Superior  Court,  in  dbtributing  a  fund 
before  him,  acts  upon  equitable  principles;  but  his  action  is  upon 
a  fund  in  hand,  and  confedsedly  now  for  distributidn.  This  land 
fund  was  not  in  hand — it  was  judicially  known  to  him  that  it  was 
in  litigation,  and  so  far  as  the  proof  went,  he  knew  that  the  judg- 
ment of  Lowe  did  not  attach  upon  it.  Nothing  short  of  a  bill  and 
a  decree  thereon,  adjudging  the  land  subject  to  Lowe's  Ji,  fa, 
would,  in  my  judgment,  authorize  the  postponement  of  his  lion 
and  the  payment  of  this  money  toa  junior  judgment. 

[3.]  The  Court  ruled,  that  this  oldest  judgment  might  take  the 
money,  if  the  plaintiflT,  Lowe,  would  dismiss  his  levy  on  the  land, 
or  agree  not  to  enter  an  appeal  from  the  verdict  of  tho  Petit 
Jury,  in  the  claim  cose.     This  is  not  a  case  where  the  Court  had 
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power  tb  impoao  «oDciitions.  The  plaintiflf,  Lowc»  bad  the  right 
to' stand  upon  his  legal  rights.  They  wore  not  doubtful.  Tho 
Court  hiad  no  power  to  act  aside  a  valid,  subsiatiug  lion.  Tho 
law  gave,  it,  and  there  waa  no  discretion  in  the  Court  to  put  the 
enforcement  of  itt  upon  any  terms,  much  less  such  as  are  oueruus 
and  might  prore  the  occasion  of  actual  loss  to  the  plain tifi'. 
Let  the  judgiatet  be  reversed. 


No.  34. — Isaac  Dxitifis,  Jr.  mid  another,  plaintifis  in  ciTor,  eg. 
G.  J.  Green,  administratort  &c.  defendant. 

Ih'i  The  Court  will  diMolve  an  injiinetioii,  on  the  cotnin^Jirtf  tho  aiwwt* r 
-  «f  the  defenclant,  who  albne  ii  interested,  negmtiving  dt^ii  fcola  and  cir^ 

eamitancet  charged  in  the  bill,  and  ujion  which  it»  equity  it  based,  tliougb 

all  the  defendant!  have  not  answered. 

[2.3  ^Vlicre  the  answer  of  the  defciiilAiit  'u  uiade,  and  sworn  to,  bcrfuru  Lis 
death,  it  may  be  used,  on  a  uiotiuu  to  dissolve  the  iujunctioii,  Uiough  lilcJ 
in  Coart  sabseqaently. 

[3.]  A  bill  may  proccefl,  without  making  the  rrpresentativps  of  a  mere  formed 
partf,  parties  ta  the  proceeding.* 

[4]  fiki,  if  the  deceased  was  a  neerttarf  party  to  the  final  decree  to  bo  ren- 
dered, bat  not  intopetted  in  the  injunction,  a  motion  to  dissolve  the;  ii^ne- 
lion  need  not  be  postponed  until  the  representatives  are  made  parties. 

In  Equity,  in  Crawford  Superior  Court,  before  Judge  Floyd, 
August  Term,  1849. 

G.  J.  Green,  as  administrator  of  D.  M.  Causey,  filed  a  bill  in 
Equity,  against  Isaac  Dennis,  Sr.  and  Isaac  Dennis,  Jr.  alleging, 
among  other  things,  that  Causey  and  one  Jeremiah  Dennis,  ha4 
been  partners  in  the  business  of  selliDg  merchandize,  and  unfor- 
tunate therein ;  that  Causey  advanced  large  sums  to  pay  off  their 
indebtedness  ;  that,  baring  no  funds  to  pay  a  debt  to  J.  W.  Sc  H. 
Levette,  their  joint  note  was  given,  which  note  was  also  signed 

*See  Smith  ^  Shorter  o*.  MitcheU,  a  fJa.  Rrp.  Aii^.^Rrp.] 
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by  Isaac  Dconis,  Sr.  tbo  father  of  Jeremiah  Dennis,  who  agreed, 
at  the  time,  to  pay  one  half  of  it,  as  a  donation  to  bis  son  ;  that, 
sabsecjuently,  suit  was  commenced  on  this  note,  and  judgment  ob- 
tained against  Causey,  as  surviving  partner,  and,  also,  against 
Isaac  Deimis,  Sr. ;  that  Jeremiah  Dennis  died,  pending  the  suit, 
and  administration  on  his  estate  was  granted  to  Isaac  Dennis,  Sr. 
and  Isaac  Dennis,  Jr.  who  took  possession  of  tbo  assets ;  that  the 
administrators  agreed  and  promised  Causey  to  pay  off  this  judg- 
ment, obtained  against  him  as  8ur\-iTing  partner,  with  the  assets 
of  the  estate,  and  to  pay  to  Causey  the  amount  due  him  for  ad- 
vancements for  the  firm.  The  bill  charged  chat  Isaac  Dennis,  Jr. 
bad  paid  off  this  judgment,  but,  fraudulently  combining  with  bis 
father,  took  a  transfer  to  himself,  for  the  purpose  of  pressing  the 
same  against  Green's  intestate.  Causey,  who  had  then  died ;  aifd 
aUo,  for  the  purpose  of  relieving  Isaac  Dennis,  Sr.  from  the  pay- 
ment of  one-half  o£  the  same,  according  to  his  agreement  and 
promise.  The  bill  farther  charged,  that  the  administrators  had 
waetcd  the  aasets,  in  pretending  to  pay  accounts — among  others, 
a  large  acooOBt  to  Isaac  Dennis,  Sr. ;  that  they  were  fraudulently 
seeking  to  make  the  estate  of  Causey  pay  the  judgment  before 
stated,  and  had  caused  the  same  to  bo  levied  on  property  belong- 
ing to  his  estate,  while  there  was  a  sufficiency  of  assets  in  their 
own  hands  to  pay  it.  There  were  several  other  ullegations  of 
fraud,  and  a  prayer  for  an  injunction  and  relief. 

The  answers  of  the  defendants  were  drawn  and  sworn  to  15tb 
January,  1849,  and  filed  in  the  Clerk's  office  on  5th  February, 
.  1649.  Previous  to  the  filing  of  the  answer^  Isaac  Dennis,  Sr. 
-died.  At  the  February  Term,  1849,  defendants'  solicitor  moved 
to  dissolve  tba  injunction,  because  the  equity,  if  any,  in  the  bill, 
was  sworn  <rfr  by  the  answers.  The  death  of  Dennis,  Sr.  being 
suggested  of  record,  the  Court  made  no  decision  at  tliat  term, 
and  at  August  Term,  1849,  refused  to  dissolve  tlie  injunction,  on 
the  ground,  that  Isaac  Dennis,  Sr.  was  a  necessary  party  to  this 
bin,  and  complainant  was  entitled  to  bis  answer ;  that  the  Court 
could  not  consider  or  notice,  judicially,  the  answer  filed  after  the 
death  of  Dennis ;  and  the  Court  could  not  entertain  a  motion  to 
dissolve  the  injutictton,  until  the  representatives  of  Isaac  Dennis, 
Sr.  were  made  parties. 

Which  decision  of  the  Court  is  assigned  for  error. 
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Hunter,  for  plaintiff  in  error. 

6.  J.  Green,  Strong  and  Hall,  for  defendant  in  error. 

Bff  tie  Cbttr/w— LuMFKiN,  J.  delivering  tlio  opinion. 

In  February,  ilN6»  J.  W.  &  R.  Levotte  obtained  a  judgment 
against  one  David  M.  Cauapy,  upon  which  an  execution  issued,' 
and  was  trauBferredi  by  the  plaintiflfs,  to  Isaac  Dennis,  Junior^ in 
the  month  of  May  thereafter,  and  was  levied  by  the  assignee,  in 
1848,  on  a  bouse  and  lot  iu  Rnoxville.  Causey,  the  defendant, 
being  dead,  Gilben  J.  Greou,  his  administrator,  filed  an  injunction 
bill  against  Isaac  Dennis,  Junior,  and  Isaac  Dennis,  Sntior — ^both 
individually,  and  as  administrators  of  Jeremiah  Dennis,  deceased, 
and  Joel  B;  Morgan,  Deputy  ShonflU  The  bill  was  >made  re-' 
tumable  to  the  February  Term,  1849,  of  the  Superior  Court  of 
Crawford  County.  Intermediate  the  service  and  appearance 
term,  Isaac  Dennis,  Semor^  departed  this  life*- his  answer  having 
been  previously  made  and  sworn  to,  and  filed  in  Conit,  subse- 
quent to  his  death. 

[1.]  Application  was  made  to  dissolve  the  injunction,  upon  the 
ground,  that  the  answers  had  fully  denied  all  the  equity  in  the 
bill ;  but  this  motion  was  refused  by  the  Chancellor,  for  the  rear 
sou,  that  Isaac  Dennis,  Semior,  was  a  necessary  party  to  the  bill; 
that  he  could  not  judicially  consider  his  answer,  having  been 
filed  after  his  death ;  and  that  he  would  not  entertain  the  motion 
to  dissolve  the  injunction,  until  the  representatives  of  Isaac  Den- 
nis, Seniar,  were  made  parties  defendants  to  the  bill. 

Was  the  Court  right  in  refusing  to  entertain  the  motion  to  dis- 
solve the  injunction  2 

It  will  be  observed,  that  the  execution  whioh 'was  enjoined, 
was  the  exclusive  property  of  Isaac  Dennis,  Junior^  who  hehl  it, 
and  was  seeking  to  enforce  it,  by  virtue  of  an  assignment  to  him, 
individually,  from  the  Levettes,  the  original  plaintifls.  Conced- 
ing, then,  what  is  assumed  by  the  Court  below  to  be  true,  that 
Isaac  Dennis,  Senior,  waa  a  necessary  party  io  the  case  mado  by 
the  bill,  does  it  follow,  that  the  assignee  of  the  fi.fa.  whose  legal 
rights  were  restrained,  waa  compelled  to  wait  until  the  estate  of 
old  man  Dennis  was  represented,  before  he  could  take  stops  to 
get  rid  of  the  injunction  ?     It  seems  to  me,  that,  to  hold  up  the 
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injunction  on  that  account — when,  if  the  represent  all  vea  wcro 
made  a  party,  it  is  apparent  that  the  interest  of  their  testator  or 
intestate  could,  in  no  wise,  be  affected  by  the  interlocutory  decree 
I'ospccting  the  injunction — would  be  a^eat  perversion  of  justice. 

The  principle  seems  to  bo  well  established,  that  whenever  the 
party  against  whom  the  injunction  operates*  fiilly  answers  the 
bill,  denying  the  equity,  it  is  competent  for  such  party  to  move, 
at  liny  tinse,  for  a  dissohition  of  the  injunction,  without  waiting 
lor  tiie  answers  of  the  other  defendants.  3  Dana*  Ck,  Plead,  Sf^ 
Pr.  1824.  Netolan^i  Ch.  98.  Jotfph  »s.  Doubfeday,  1  Ves.^ 
BraM.  497,  '8.  Glaseott  vs.  The  Copper  Mines  (Jompany^  11  Sim, 
314..  Breedlore  r#.  8Hmp,  3  Yerg.  257.  Gvod^tyn  tw.  Siaie 
Bamkf  4  Degtauu.  IL  389. 

:  :  f 2.]  But  here,  the  answer  of  Isaac  Dennis,  -Semw,  was  made 
and  awom  to,  before  he  died.  It  was  called  for  by  the '  com- 
plainant, to  prove  the  community  of  interest  between  the  <]e- 
fendAnls.  Being  dead,  he  can  never  get  any  other  or  further  an* 
Wfper,  For  what  purpose,  then,  should  this  injunction  be  con- 
tinued against  Isaac  Dennis,  Jhmior  ?  It  cotild  avail  nothing,  to 
jK>Btpone  the  heanng  of  this  application,  in  order  to  make  the 
rspreaentatives  of  Isaac  Dennis,  Senior,  a  party.  Suppose,  being 
afipoinlod  and  qualified,  they  should  attempt  to  withhold  from 
the  Court  the  answer  made  by  the  deceased — ^would  not  the 
Chancellor  force  them  to  file  it,  if  it  had  not  already  been  done  f 
Woald  not  the  complainant  be  entitled  to  the  fiill  benefit  of  the 
admissions  which  it  contains,  as  to  the  fraudulent  combination  be- 
tween the  father  and  the  son  ?  Equally^  competent,  we  appre- 
hend, is  it,  lor  Isaac  Dennis,  Junior,  to  nee  this  answer,  te  get  rid 
of  the  injiiiMtion,  provided  it  negatives  all  the  facts  and  circum- 
stances charged  in  the  bill,  in  order  to  obtain  the  injunction. 

[3.]  But  we  do  not  rest  our  judgrment  mainly  upon  this  ^"ound, 
but  upon  the  oth^r  view,  namely,  that  as  to  the  tf^uneiioH,  Isaac 
Dennis,  Senior,  is  a  mere  formal  party. 

[4.]  Where  all  the  defendants  are  interested  in  the  injunction, 
na  well  as  the  final  decree  to  be  rendered,  there  is  a  diversity  of 
anlhority  tn  be  found  in  the  books,  as  to  whether  or  not  all  the 
defendants  must  anavrer,  before  the  disspljition  of  the  iifjunction 
tei  be  granted.  2  £jr.  Ca%.  Ah.  2,  maiigJmioite  (a).  In  our  judg- 
mefit,  however,  this  is  not  such  a  case. 
.  Jud^eut  reversed. 
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No.  d5.r— John  M.  Sxttlb,  plaintiff  in  error,  v#.  Hcnbt  L.  Ali- 
son and  wife  and  othera,  defendants. 

[1.]  Where  it  appeered  t2i«t  by  tHe  law  and  ntege  of  the  CouxU  in  the  State 
of  Virginia,  the  Clerk'i  certificate  of  the  County  Coart,  that  a  will  wm 
dnly  admitted  to.  jrelote  and  record,  wonld  be  sufficient  evidence  of  that 
fact  in  that  Statsi'AbU^  that  the  aame  fiiith  and  credit  should  be  given  to 
llie  records  and  Jnfficial  prt)ceeding8  of  the  State  of  Virginia,  when  offered 
'in  evidence  in  the  Courts  of  this  State,  as  they  would  have  received  in  the 
Conrtf  of  theState  finom  whence  the  same  were  taken. 

■ 

[2.]  Where  the  record  and  Judicial  proceedinga  of  the  Comity  Court  of  Meck- 
lenfoix^. County,  in  the.  State  of  Virginia,  were  offered  in  evidence,  under 
the  Act  of  Congress,  Abram  Keen  certified  that  he  was  the  presiding  Ma- 
gistrate of  Mecklenburg  Count f :  Held,  that  the  presiding  Magistrate  should 
have  certified,  that  he  was  the  presiding  Magistrate  of  the  County  Court  of 
Mecklenburg  County,  from  whence  the  record  was  taken. 

£3.]  When  a  subscribing  witness  to  a  written  instrument,  resides  beyond  the 
jurisdiction  of  the  Court,  the.  regular  mode  to  prove  ttiejaocK/ton,  is  to  prove 
the  handwriting  of  the  witness;  but  where  a  receipt  or  other  written  in- 
strument, is  more  than  thirty  years  old,  iiifxetutiom,  need  not  be  proved  to 
admit  it  in  evidence,  although  the  subscribing  witness  may  bo  living. 

[4.]  The  declarations  of  a  vendor,  who  has  parted  with' the  title  to  property, 
are  illegal,  when  sought  to  be  given  in  evidence  against  his  vendee,  unless 
it  cleariy  i^vpean  he  was  the  owner  of,  or  in  possession  of  the  property,  mi 
<As  lisM  Cbo  declaratioDs  were  made. 

[5.]  When  the  evidenoe  is  conflicting,  in  regard  to  the  main  point  in  contro- 
versy between  the  plaintdfis  and  defendant,  for  the  admission  of  Ultgal  evi- 
dence by  the  Court,  which  might,  and  probably  did,  decide  the  qaiistion  in 
fiivor  of  the  plaintiffs,  in  the  mind  of  the  Jury,  a  new  trial  will  be  granted. 

[6.]'  In  an  acUon  of  trover,  for  the  recovery  of  slaves,  in  which  there  arA 
several  plaintifis  of  different  ages,  and  the  Statute  of  limtetioaii  is  relied 

'  on,  it  is  not  error  for  the  Court  to  chtfge  the  Jury,  that  they  ean  find  a  ver- 
dist  in  lavor  of  those  who  are  not  barred  by  the  Statute,  and  against. those 
who  are  barred;  and  the  venlict  of  the  Jury  should  specify  who  of  the 
plaintifis  they  find  for,  and  against  whom  they  find.;  otherwise,  the  verdict 
would  be  imperfect*  in  not  finding  all  tho  issues  submitted. 

\7.\  When  a  Jury  have  rendered  an  imperfect  verdict,  by  not  finding  all  the 
issues  submitted  to  them  ;  as,  where  they  found  a  verdict  in  an  action  of 
trover,  in  fiiivor  of  only  four  of  the  plaintiffs,  when  there  were  eight,  with- 
out finding  either  for  or  against  the  other  ibur:  Hdd^  that  after  tho  verdict 
badlieen  received  and  Moorded,  and  the  Jury  discharged  from  the  &rther 
,  consideratioB  of  the  c«|M^  that  it  was  error  in  the  Court,  after  the  expira- 
tion of  lour  days,  to  raasiamble  the  Jury  and  amend  the  verdict  according 
to  what  the  Jury  O^  ttatei  it  was  their  inienivm  to  find— such  intention  not 
appearing  on  th«/««  of  the  werdiet. 
roL.  YiiL    26 
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Trover  and  conyersion,  in  Monroe  Superior  Coart.  -  Decision 
by  Judge  FtoTD*  at  Septeniber  Term,  1849. 

This  action  was  brought  by  the  children  of  Reuben  M.  Rainey 
iiid  Catharine,  his  wife,  formerly  Catharine  Cleaton,  for  a  slsre, 
Minerva,  (and  her  issue,)  that  was  sold  by  said  Reuben  M.  to 
John  M.  Settle*  alleging  that  said  Minerva  did  not  then  belong  to 
taid  Reuben  M. ;  that  they  had  been  only  Imi  to  his  wife,  Cath- 
arine, during  life,  and  after  her  death,  by  the  will  of  Catharine's 
&tber,  Thomas  Cleaton,  of  Virginia,  were  to  be  equally  divided 
between  her  children. 
'  Catharme  had  died  before  suit.  The  testimony  was  volumi- 
liOQS  and  rerjf  com/licting,  Thomas  Cleaton  made  the  will  25th 
February,  1818,  and  died  in  March  after*.. 

The  plaintiflQi  below  proved,  that  Reuben  M.  Rainey  moved 
irom  Virginia  to  Georgia,  about  1811  or  181S,  and  did  not  then 
bring  with  him  Minerva ;  had  just  married ;  that  the  slave  was 
nlrrer  out  of  possession  of  Thor.  Cleaton,  after  the  marriage  of 
Reuben  M.  Rainey,  until  the  death  of  Cleaton,  in  March,  IBIS ; 
that  the  executors  divided  his  estate,  16th  March,  1818 ;  that  on 
aiud  IGth  March,  1818,  the  executors  delivered  Minerva  taReu- 
ben  M.  Rainey,  (in  Virginia,)  and  took  his  receipt -for  her  and  a 
boy  named  Stephen  ;  that  Cleaton  had  but  one  slave,  named  Mi- 
nerva, at  Rainey's  marriage,  or  up  to  testator^r death ;  that  Mi- 
nerva was  then  some  ten  or  twelve  years  old. 

One  witness  supposed  the  age  of  Minerva,  in  1827,  to  be  fif- 
teen or  sixteen  years ;  and  that,  in  1827  or  '28,  Rainey  owned  no 
oAer  negroes  but  Minerva  and  Stephen, 

One  witiiesa  (Runey's  brother)  knew  Minerva^  and  states  that 
vbe  first  eame  into  the  possession  of  Reuben  M.  between  the 
spring  of  1818  and  spring  of  1820;  that  Reubta  M.  went  to 
Virginia,  in  the  spring  of  1818,  and  diat  Minerva  was  not  then 
**  in  his  possession  at  his  residence  in  Greene  County  ;'*  that  in 
tho  early  part  of  the  winter  of  1820,  he  was  at  Rainey's  house 
and  then  first  saw  Minerva  in  his  possesmon ;  that  Reuben  M. 
moved  from  Green  to  Jasper,  early  in  1821. 

£liz.  Ring,  (sister  of  Reuben  M.)  swore  that  she  knew  Reuben 
M.  and  Minerva,  and  knows  that  ho  came  into  possession  of  Mi- 
nerva after  witness  heard  of  the  deadi  of  Thomas  Cleaton ;  she 
came  to  Georg^  with  Reuben  M.  and  wife;  they  brought  only 
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one  BegFo,  Aoaka ;  piiul  after  Clealon  <lied,  he  wegat  back  to  Vir- 
^Dia  and  then  brought  Minerya^and  Stapheo.) 
'  Defendant  then  proredtbeaale,  and  introdaced  the  bill  of  aale 
frfMit  Eeuben  M.  to  John  M.  Settle,  dated  15th  Deoembpr,  1828. 
Thexwitneaa  first  knew  Reuben  M.  in  the  forepart  of  1818,  wthe 
Conntj  of  Jcupetp  and  at  that  time  Reuben  M.  had  three  ovjb^ 


Wm.  Bradey  awore,  that  he  first  got  acquainted  witb  Reuben 
H  "  the  87th  or  28t]|  of  December,  1817 ;'/  in  March,  181S,  he, 
Reuben  IL  liyed  iu  Jasper  County;  he  lived  in  half  mile  of  him» 
mud  h»**  did  MiC  go  to  Virginia  during  Mitrck,  1818 ;  was  not  ab^ 
80Bt  from  bomaotrer  a  day  or  two  at  atime;"  and  Reubea^M* 
had  Minenra  in  possesaion  when  witness  first  knew  him  j  kt^fMOj 
that  Reuben  M.  had  the  girl,^inerTa,  in  his  possession  heSpre 
Marcbf  1819?^-the  aame  girl  he  sold  Settle  in  December,  .1^28 1 
he,  also,  got  acquainted  first  in  JoMper  Oounty,  in  1817. 

Tfaos.  Stocks  knew  Reuben  M.  from  about  1810  or  1811  to 
1816  or  '17,  wheu  he  moved  from  Green  to  Jasper ;  that  duzjag 
diattime  he  hadin  his  possesaion  a  girl  named  Minerva,  and  car- 
ried her  with  him ;  supposes  the  girl,  at  the  removal,  was  ten 
years  old,  and  Reuben  M.  controlled  said  girl  as  his  own  ;  thinks 
he  came  in  possession' of  Minerva  about  1815  or  1816. 

Flewellen  swore  that  Reuben  M.  moved  to  Jasper,  last  of  De- 
cember, 181 7«  and  then  had  Minerva;  he  then  had,  aJao,  Stephen, 
Beck,fcc. 

Plaintiff  then,  afUr  ohjedum^  introduced  the  sayings  of  Reuben 
M.^that  Minerva  (and  Stephen)  bad  been  given  to  his  wife  and 
children,  by  her  ftther,  and  could  not  be  sold  for  bis  debts,  &c, 

Defendsiii^  below  furstobject^lo  the  copy  of  d^irfll,  because 
there  was  no,  copy  of  ihe  probatOr  but  only>  the  Q\aAi%  cio'tifical^ 
thatitwaspioved.   . 

2d.  That  said  will  is  not  properly  authenticatedr^^e  certificate 
pmiMKrtiiigto  bebytW*^  presiding  Magistrate  of  tl|e  County t  in* 
steed  of  the  Probate  Court; "  which  the  Court  overruled. 

3d.  Settle  objected  to  the  receipt  of  Reuben  M.  for  Minerva* 
because  there  was  a  witness  to  it,  whoso  handwriting  was  not 
prpved,  and  he  not  intjopduced,  (and  it  appeared  he  was  not  dead.) 
This  was'averrulfl4  dee, -and  pi4;>er  let  in. 

4th.  That  afker  defendant  be]pw  closed,  plaintifis  offered  the 
^ayinga  of  Reuben^  I^^-rvrtiinh  defendant  objected  to,  because  the 
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tfitDGsft  did  sot  stale  when  th«  saiyingB'  weramadov  or.whmlier 
made  while  Reuben  M.  was  in  jpaaeman  of  said  negroes. 
•  5th.  Objected  to  the  cfaarge  of  the  Oourt,  that  if  they  beHoTed 
any  of  plaifitifis  were  barred  by  Statute  of  Limitations,  they 
eould  find  agxUngt  them  and  Jbr  those  who  were  met  hm^red,  pri»r 
^ortionably. 

The  Jury  found  Jor  four  plaintiffs,  saying  nothing  about  the 
other  four. 

Counsel  for  defendant  moved  ibr  a-tiew  tria),  on  the  foregoing 
grounds,  and  because  the  findings  Iras  against  the  wei^t  of  eti- 
dence,  and  against  Law  and  Equity,  and  that  the -Jury  had  not 
nddeed  part  of  the  plalntiA.  This  motion  was  eremiled,  imd 
defendant  excepted. 

On  the  fourth  day  afler  the  trial,  the  Court  anoWe4  the  Jury  to 
be  re-impanneUed,  to  come  in  and  amend  their  verdicty  after  the 
same  had  been  recorded,  to  which  counsel  also  excepted;  -  ' 

HakwaW  and  Chappsll,  for  plaintiff  iit  error. 

•  ■        -  . 

Omsoif ,  for  defendants. 
]   By  the  Court^^^WAtoimtLf  J.  deliTering  the  opinion. 

On  the  trial  of  this  cause  in  the  Court  below,  sereral  excep- 
tions were  taken  to  the  decision  of  the  Court,  which  will  be  no- 
ticed in  the  order  tho  same  appear  on  die  record- 

[L]  First,  the  plaintiff  below  offered  in  evidence,  a  paper  pur- 
porting to  be  a.  certified  copy  of  the  last  will  and  testament- of 
Thomas  Cleaton,  of  Mecklenburg  -County,  State -of  Virginia, 
which  was  objected  to  by  defisndaDt^  on  the  grcAind  that  theiis 
was  no  copy  of  the  prvhate  of  the  will ;  whicih  objeetion  was 
orerruled,  and  the  paper  admitted  in  eridence. 

'  The  County  Clerk  of  Mecklenburg  County  certified,  that  on 
the  10th  day  of  March,  1818,  the  last  will  and  testament  of  Thoa. 
<71eaton, deceased,  was  preeemted  into  GmitI,  mnd  pi>wfen  ky.tke 
oathetf  the  mtneeeee  theireiett  ^and  ordered  to  he  reeerdedt  and  that 
two  of  the  executors  qualified,  and  gave  bond  andeecmoty,  as  the 
law  directs,  and  that  certificate  is  granted  themi  for  obtaining 
probate  of  said  will  in  due  form. 

In  this  State,  we  think  it  to  be  the  -better  praetice  to  haye  the 
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|icob«te  nt  the  wiU  in  weiimgrODd  (he  Mine  entered  on  the  min- 
ntea^of  the  Conrt  of  Ordinary ;  but  in-  the  Stete  of  Virginiey^il 
^>peere».tbat.^e  certificate  of  ibe  Clerk  of  the  County .  Court, 
that  ^e  wiB  ba^  been  admitted  to  probate,  and  r^pord,.  ia  sufficient. 
Seia  Tueker's  Blmckitam,  vol.  1,416.  According  to  the  Act  of 
Congrefa,  of  iS6tb  May,  1790,  the  records  and  judicial  proceed- 
ings of  the  State  of  Virginia,  are  to  haye  such  faith  and  credit 
given  to  them  in  the  Courts  of  this  State,  as  they  have,  by  law  or 
aa«ge»  in  the  Courts  of  .that  State,  from  whence  the  records  are 
taken*  Pfimoef  821.  Inasmuch  as  the  certificate  «f  the  Clerki  as 
lo-the  probaU  of  the  will,  would  have  been  sufficient  ta  have  ad- 
mitted a  in  evidence  in  the  Courts  of  Virginia,  the  Court  below 
■did  not  err  in  giving  the  same  faith  and  credit  to  it«  when  oflforad 
in  evidence  in  the  Courts  of  this  State. 

■  [2.]  The  second  objection  made' to  the  admissibility  of  the  cer- 
tified copy  .of  Thomas Oleatou's  will  is,  that^he  record  was  not 
properly  authenticated,  according  to  the  Act  of  Congress,  of  26th 
May,  17M.  .The  Ac^of  Congress  declares,  that  '*  the  jecords  and 
judicial  proceedings  of  the  Courts  of  any  StalOt  shall  be  proved, 
or  admitted  in  any  other.  Conrt  within  the  United  States,  by  the 
attestation  of  the  Clerk,  and  the  seal  of  the  Court  annexed,  (if 
there  be  a^eal,)  together  with  tlie  certificate  of  the  Judge,  Chief 
Justice,  or  presiding  Magistrate,  as  the  case  may  be,  that  the  said 
attestation  i^  jin  due  form.*'  Prtnect  221.  Here,  the  certificate 
of  the  Clerk  is4o  a  record  from  the  ComtUy  Comrt  of  Mecklen- 
burg County.  The  certificate  of  Abram  Keen  certifies,  that  he 
».the  preaidiog  Magistrate -of  the  County  of  Mecklenburg,  but 
does  not  certify  that  he  is  the  presiding  Magistrate  of  the  Ckmniy 
Oomri  of  Medtlenburg,  from  whence  Uie  record  purparts  to  have 
eome.  -Now,  it  is  true,  that  the  presiding  Magistrate  ni  the 
County  of  Mecklenburg  may  be  the  presiding  MaglstrBte  of  the 
Commiy  Court  of  Mecklenburg  County,  but  the  certificate  does 
not  afirmmiively  UaU  that  fad:  and  the  Act  of  Congress,  in  our 
.judgttient,  requires  diat  the  certificate  should  be  from  the  presid- 
ing'Magistvate  of  ihe  particular  Court  from  which  the  certified 
cxiBpj  tyf  tbe  record  is  taken,^  and  that  fact  should  -afirmativdy  ap- 
pear on  the  ftce  of  the  certificate.  We,  therefore,  atie  of  the 
opinion,  this  Qb^ection  ought  to  have  been  sustained  by  the  Court 
below, 
{3^  TkeHibird  exception  taken,  is  to  the  admis^lity  ef  a  re- 
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•eipt  giTen  by  Reuben  M.  Rainey^  to  the  executors  of  Thomet 
GlealoBv  for  one  of  the  negroes  in  controversy,  jdated  i6tli  Mardi* 
1818*  and  witneesed  by  Edward  Traris.  It  appeflred,  on  tkn 
Irial,  diet  Travis,  the  subscribing  witness,  waa  living  in  the  St^ 
dT  Tennesaee.  .  The-  defendant  objected  to  the  receipt  being 
wBud  kk  evidence,  until  its  execmiiom  was  proved,  by  pi^oving  the 
handwriting  of  the  subscribing  witness,  it  appearing  he  rissided 
beyond  the  jurisdiction  of  the  Court.  .The  objection  was  over- 
ruled, on  the  ground  that  the  execution  of  the  receipt  was  suffi*> 
eiuBrly  proved  by  one  witness,  who  stated,  "he  felt  confident  that 
Reuben  Mw  Rainey  signed  the  same*  and  was  also  confident  that 
the  signature  of  the  witness  thereto  was  genuine."  The.  rule  is 
speH  settled,  that  where  a  subscribing  witness  ta  an  instrument 
resides  without  the  jurisdictiott  oi  the  Court,  the  .«aiee«/imi  of  the 
instniment  may  be  proved,  by  proving  the  Mandwriiing  of  the 
witness.  Thb  is  a  rekxation  of  the  old  rule,- which  required  the 
subscribing  witness  to  be  examined  by  commisuen,  if  living;  and 
vasiding  abroad.  Bamesvs.-Tr&mptmMky:,!  TermIL2S2,  WaiiM- 
vs.  Kilbmm,  7  Go.  Rep.  356.  Although  we  do  not  hold,  that  this 
receipt  was  admissible  in  evidence,  on  the  ground  that  its-omcik 
Iton^was  duly  proved,  yet  we  think  it  was- properly  admissible-  in 
evidence,  on  the  ground  that  it  was  more  than  thirty  years -oldy 
and,  therefore,  its  execution  need  not  have  been  proven  at  the 
trial.  In  admitting  written  documents  in  evidence^  when-more 
than  thirty  years  old,  the  CourU  do  not  go  altogether  upon  the 
presumption,  that  the  subscribing  witnesses  are  presumed  ta-he 
deadi  but  they  adopt  that  limit  of  time,  as  a  rule  of  practical  co»- 
Yenienoe,  beyond  which  proof  of  the  execution  of  written  instn»r 
ments  wiD  not-  be  required,  although  th^  subscribing  ipritnesses 
may  be  aHye.  1  Spsarkie^a  JS9.34d.  In  Doe  e».  BurdeU,  (31  Shtg. 
Cam.  Law  Rep.  18,)  Lord  Denman  said^  "  the  will  is  more  than 
thirty  years  old*  and,  therefore,  proves  itself  without  celling  any 
witnesses,  even  tcere  they  edl  mliteJ*  See  Doeve.  WdUetft  ^  Emg» 
Com.  Zraw  Rep.  l^,jind  Jackeom  as.  Ckrietmam^  4  Wmi,  Rtap. 
2B2f  to  the  same  point.  The  receipt  is  diown  to  have  come  out 
of  the  hands  of  the  indmdual  to  whom  i^waa  originally  giv^a* 
and  who  waid  properly  entitled  to  th^eustody  <if  4t,  and  ought  to 
have  been  admiaed  in  evidence,  witfaotit  prolyf  of  its  execiitiett 
by  the  subscribing  witness,  being  more  than  thirty  years  old. 
-  {4. j  The  next  objection  is  to  the  admission-of^the  iayings  of 
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ftaoben  Bf.  Ralney,  as  feadfied  to  hj  Catharine  Rainey.  Xfab 
wioum  stated,  *'  she  had  often  heard  Reuben  H.  Raniey  8ay»  that 
Ae  skres,  Min^nra  and  Stephen*  wer^  brought  from  Virginia^ 
aodwerO  ghren  to  Reuben  M.  Rainey 's  wife  and  ehildren,  by  his 
wife's  fethoTi  Thomas  Cleatonf  and'  eoiild  not  be -sold  few  Reuben 
tk  Rainey's  debts,  or  in  any  other  way  fer  said  Rainey's  ben- 
efit." 

it  does  not  appear  at  wkai  time  these  declarations  of  Reuben 
K.'Rainey-  were  made,  and  iii  that  Tiew  oF  the  question,  they 
^a^re  olearly  illegal,  as  was  ruled  by  this  Oourt  ia  Carter  vs.  Buck* 
mmam,  3  Kelly f  51^,  '20.  -  Th^  defendant  in  ertnr,  however,  con- 
oedeathat  the  dedarations  of  Reuben  M.  Rainey  were  impro^ 
peiiy- admitted  in  eridence,  but  insists  that  there  is  sufficient 
evidence,  on  the  part  of  the'plaintiff  below,  to  sustain  the  verdict, 
vHtfaout  the  evidence  iof  Catharine  Rainey.  The  great  question 
in  issue  between  the  parties  on  the  trial  wa^  whether  the  slave, 
BKinerva,  went  into  the  possession  of  Reuben  M*  Rainey,  as  a 
gift,  before  the  deatb  of  Thomas  Cleatoui  or  whether  he  obtained 
poaaessiop  of  the  slave  ii/^er  the  death  o{  Cleaton,  under  his  will! 
Upon  this  poiiit;4he  testimony  is  so  much  th  coliflict,  that  it  is 
very  difficult  to  determine  on  which  side  is  the  Weight  of  the 
evidence.- 

[5.]  The  lUegal  evidence  as  to  the  sayings  of  Reuben  M.  Rai- 
ney, havioji^.been  admitted  by  the  Court  as  competent  evidence,  to 
the  Jury,  to  determine  that  issue,  mt^iU,  and  in  all  probability  did, 
decide  the  question  in  fevor  of  the  plaintifis.  We  cannot  say, 
tlMt  the  Jury  were  not  influenced  by  the  testimony  of  Catharine 
Rainey ;  and  where  illegal  testimony  has  been  admitted,  which  not 
oidy  migfat,  but  most  probably  did,  influence  tbo  mind  of  the  Jury, 
a  new  trial-  ought,  to  be  granted/    M€nrquani  «t.  WM,  1^  Johne. 

'[6.]  Thenezt  objection  is,  to  the  charge  of  the  Court  to  the  Jury. 
Tbe  defendant  relied  on  the  Statute  of  Limitations,  and  the  Court 
gMfffld  Ae  Jury,  that  they  could  find  a  verdict  in  &vor  of  such 
of  the  plaintiffii  as  they  might  believe  not  to  be  barred  by  the  Sta- 
fenle  o£  Limitations,  and  against  those  whom  they  might  believe 
to  be,  barred  by  the  Statute.  It  appears  from  the  record,  that 
some  of  the  -  plaintifis  hsid  been  -of  age  long  enough  to  be  barred 
by  the  Statute,  and  that  some  of  them  had  not  been  of  age  a  suffi- 
dent  p«riod  of  time,  fer  the  Statute  to  operate  as  a  bar.    The 
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charge  of  ^be  Court  iras  in  accordance  with  the  rule  established 
by  this  Court,  in  Thornton  r#.  Jordan^  decided  at  the  last  term  in 
Milledgeville,  and,  therefore,  constitutes  no  ground  of  error.  -  It 
aj>pears  from  the  record,  that  the  Jury  found  a  verdict  for  fear 
c^  the  plaintifis  only,  and  did  not  find  a  verdict  either  for  ar 
agvnst  the  other  four-^here  being  eight  plaintiffs.  The  Jury 
ought  to  have  returned  a  verdict,  under  the  charge  of  the  Court, 
in  fiivor  of  such  of  the  plaintiflfs  as  vrere  not  barred  by  the  Stat- 
ute of  Limitations,  and  against  those  who  were  barred  by  the 
Statute.  A  general  verdict  is  a  finding,  by  the  Jury^  in.  the  tenm 
of  tke  iMsue  or  umet  referred  to  them.  Tidd^s  Practice^  798.  One 
of  the  issues  referred  to  the  Jury  was,  as  to  the  right  of  all  the 
plaintiffs  to  recover  from  the  defendant,  or  only  a  part  of  them. 
As  this  question  was  submitted  to  the  Jury,  it  was  their  duty  to 
have  passed  upon  it.  Brocknay  tw.  Kinney ^  2  John,  Rep.  211. 
Vdm  Bentkuyeen  r#.  Dekett^  4  Min.  Rep.  214. 

[7.]  The  verdict  was  imperfect,  inasidttcfa  as  it  did  not  find  all 
the  issues  that  were  submitted.    It  was  as  much  the  duty  of  the 
Jury  to  have  found  agunst  the  pluatiffs  who  were  barred  by  the 
Statute,  as  it  was  to  have  found  in  favor  of  those  .who  were  not 
barred.    The  Court,  however,  after  this  imperfect  verdiot  had 
IjttiD  reoetved  and  recorded,  and  the  Jury  disperst^,  four  days 
'iKereafler,  permitted  the  Jury  to  re-assemble,  and  state  what  they 
miended  to  find  by  their  verdict,  and  to  amend  it  accordingly. 
To  allow  the  Jury,  after  their  verdict  had  been  received  and  re- 
corded, and  they  discharged  firom  the  farther  consideration  of  the 
cause,  and  mingled  with  the  parties,  the  witnesses,  and  their  fel- 
low-citizens generally ;  ascertained,  perhaps,  the  wishes  of  one 
pf  the  parties,  the  intendon  of  the  witnesses,  or  the  state  of  pub- 
lie  opinion  in  relation  to  their  verdiot— -I  say,  to  allow  the  verdict 
to  be  amended,  under  such  circumstances,  according  to  what  the 
Jury  might  then  state  it  was  their  intention  to  find,  (such  intention 
not  appearing  on  the  face  of  the  verdict,)  would  be  a  dangerous 
and  mischievous  practice.    In  Spencer  V9.  Goier,  (1  H.-  Blackstone^ 
79,)  fke  Court  refesed  to  alter  the  verdict  of  a  Jury,  Unless  it 
clearly  appears,  on  thejact^the  verdict^  that  the  alteration  would 
be  agreeable  to  the  intention  of  th^e  Jury,  and  that  the  proper 
remedy  was  a  new  trial    Although  no  midchief  may  have  result- 
ed to  th^  parties  from  the  amendmenl  of  the  verdict*  in  this  par- 
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tieskfr  case,  under  tbb  circumstances  stated  in  the  record,  yet  we 
are  onwiDing,  by  our  jitdgmeot,  to  estaUish  audi  a  precedent 

Let  the  judgment  of  the  Coart  belowbe  reversed,  and  a  new 
trialgrant^  • 


Kb.  36.— GftKBN  B.  DoBSTBR,  pUntiff  in  error.  v#.  Gbobob  W. 

Aa2foj.D,  de^ndant. 


[L J  A  pUntUr  who  hsa  notaoe  of-a  &tsl  defiDct  in  his  deelarstMMi,  at  the  ^ 

pMrance  term  of  the  appeal,  and  makei  bo  motioii  to  amend  nntSl  the  w^ 

"  eoad  term,  aad  when  tbm  eaoie  ii  bgfere  the  Jury,  ia  too  hite,  and  cannot 


^  Asaompsity  on  appeai»  in  Coweta  County.    Decision  hy  Judge 
Hill,  at  September  Term,  1849. 


The  plaintiff  saed  for  a  bill  of  lumber,  as  perUO 
the  declaration  had  two  counts,  indehitatm  and  quantum  meruit^ 
sad  these  only.  At  the  first  term,  plaintiff  confessed  and  appealed. 
On  the  appeal  trial,  it  appeared  that  there  was  a  ipecial  contract, 
whereby  defendant  was  to  pay  off  certain  ^.^Zm.  vs.  plaintiff,  &c. 
The  Court,  on  motion,  non-suited  plaintiff,  overruling  his  motion 
,to  amend  his  declaration,  by  inserting  a  count  on  the  special  eon- 
tract,  to  suit  the  proof. 

The  Court,  on  a  motion  to  reinstate  the  case  and  set  aside  the 

non-suit,  held,  that  the  motion  to  amend  came  too  late ;  that  plain- 

tifl^  at  the  preceding  term,  knew  of  the  necea$ity  of  this  amend- 

-ment— 4his  being  the  second  term  on  appeal;  to  which  mling  the 

plaintiff  excepted,  and  brings  this  writ  of  error. 

lliere  was  no  appearance  for  the  defendant  in  error,  and  the 
cause  proceeded  ex  parte. 

Sriis  and  BuacH,  for  plaintiff  in  error. 
▼OL.  vni  27 
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By  ike  CtmrU — ^Niibet,  3.  ideUvering  the  opinion. 

•We  jdo  not  question  bat  that  the  declaration  in  this  case  was 
amendable,  and  at  the  time  when  the  motion  to  amend  was 
made.  By  the  judgment  of  the  Court,  we  learn  that  the  anl^nd- 
meat  was  refiisedf  upon  the  ground  that  the  plaintiff  had  nodce  of 
fb»  necessity  of  the  amendment,  at  the  preceding  term,  and  not 
amending  then,  he  is  precluded,  by  his  laches,  from  amending 
now.  The  facts  are,  that  at  the  first  trial  term,  the  plaintiff  con- 
fessed  a  judgment  for  the  defendant,  with  leave  to  appeid^^did 
eiiter  an  appeal — at  the  appearance  term  pf  the  appe^,  there  is 
no  entry  in  the  case,  and  at  the  second  term  of  tlie  appeal,  when 
the  cause  was  before  the  Jury,  he  moves  to  aniiend.  I  infer  that 
lie  eofifessed  on  the  first  trial,  because  his  declaration  was  de|b0» 
tii» ; '  if  so,  thai  he  had  notice  of  the  defect  The  same  notice  op* 
erated  on  him  at  the  appearance  term  of  the  apppal,  when  he  was 
entitled  to  amend.  The  character  of  the  notice  is  not  stated. 
The  Court  ruled  that  he  had  notice.  Wo  must  presume  that  it 
was  a  sufficient  legal  notice,  and  not  amending  earlier^  he  is  qot 
now  entitled. 

It  be  affirmed. 


No.  37^— Mart  C.  Beall,  administratrix,  &c.  and  others,  r#. 
William  H.  Bball  and  Elisha  H.  Beall»  defendants. 

[1.]  Baatards  mmy  he  made  legitimate,  and  capable  of  inheritiDg,  by  an  Act 
of  Parliament    The  Legialatare  of  Georgia  potsett  the  lame  power. 

[||.]  In  Engiandf  the  towereigtUf  of  the  nation  residci  in  the  Oavemmemi'^ix  tkis 
eamUtjft  the  npnmepoweriu  in  the  people. 

[3.]  In  EngUmdt  the  omnipotaU  authority  of  the  Parliament  ig  the  dernier  r^ 
aort  in  all  mattera  of  cUfficolty  and  importance ;  in  tUe  cottmiwy,  the  wpritiem 
ConttiiulioH. 

[4.]  The  Qeneral  Aitembly  in  thifl  State  hat  i>0|wer  to  make  all  lawa  and  or* 
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dinftBCfli  which  ttcy  shall  deem  Bccessary  and  proper  *'  for  the  good  of  th«- 
"  State,**  piorided  they  are  mot  repagnant  to  the  Comtitation  of  the  United 
States,  the  laws  of  Congress,  passed  pursuant  thereto,  public  treaties  and 
the  Constitution  of  the  State. 

[5.]  To  disregard  the  laws  of  the  State,  is  ft  capital  crime  agaitirt  society,  and 
great  vigilance  is  necessary  to  see  to  it,  that  they  ate  equally  respected,  by 
ikoK  who  gmmm,  as  well  as  those  who  are  destined  to  obey. 

[6.]  Notwithstanding  the  Judiciary  is  the  weakest  of  the  three  departments 
>.  (Mf  the  GoTemment,  and  is  thereibre  less  dangerous  to  public  liberty  than  ei- 
Iher  of  the  other  two,  still  U  is  both  the  right  and  duty  of  ail  Courts  to  de- 
clare all  Acts  void,  which  plainly  aud  paljiably  violate  the  Constitution. 

Mr.  Elias  Boudiuat,  adistingui»bcd  Representative  in  Congress,  rejoiced, 

that  if,  from  inattention,  wont  of  precisioui  or  any  other  defect,  he  should 

do  wrong  as  a  legislator,  there  was  a  power  in  the  Government  which  codU, 

GOttstitntifmally»  pr«\'ent  the  operation  of  a  wrong  measure  from  afiectlBg 

'    his  constitwmts. 

[7.]  An  individual's  right  to  his  property  consists,  not  only  in  its  present  en- 
joyment, but  also  its  future  disposition,  aud  he  can  be  deprived  of  neither, 
esccept  for  public  uses,  without  his  consent. 

£S.]  Where  an  Act  of  the  Legislature  is  passed,  Icgitimatising  W  and  E  to  A 
B,  their  rrputed  fiuher,  aud  authorising  them  to  inherit  from  him,  hia 
assent  will  be  presumed  ;  more  esxH^ially  when  the  reputed  father  lives  five 
years  after  the  law  is  jiassed. 

[9.]  The  i>owcr  of  the  Legislature  to  pass  an  Act,  changing  the  law  of  de- 
ocents,  as  it  respects  a  particular  individual,  without  his  consent  and  against 
his  will,  is  coutrory,  not  only  to  the  dcfimtion  of  law,  "  as  a  nJe  of  civil 
conduct,**  applicable  to  the  whole  State,  but  to  tho  genius  and  spirit  of  our 
institutions. 

[10.]  A  private  Act  of  the  Legislature,  as  to  its  liicts  and  recitals,  imports  ver- 
ity, equally  with  the  records  of  the  Courts;  still  it  may  bo  attacked  for  firaud 
in  its  procurement. 

[11.]  No  inheritance  can  vest,  nor  any  person  be  the  actual,  complete  heir  of 
another,  till  the  ancestor  is  dead. 

[19.]  A  husband  may,  by  deed  or  tnU,  in  his  lifetime,  deprive  his  wife  of  the 
whcde  of  his  estate,  except  dower ;  so  also,  he  can  procure  an  Act  of  the 
Legiilature  to  be  passed,  limiting  her  right  of  inheritance  after  his  death. 

[IX]  The  Legislature  in  Georgia,  and  not  the  Courts,  are  intrusted  with  die 
discretion  of  determining  what  laws  arc  promotive  of  the  public  morality, 
'    or  otherwise. 

[14.]  While  it  is  true,  that  too  much  countenance  ought  not  to  bo  given  to  the 
indulgence  of  criminal  desire,  nor  encouragement  to  the  increase  of  spuri- 
ous offspring,  still  that  policy  may  well  be  doubted  which  would  reject  all 
provision  made  for  illegitimate  children,  and  suffer  them  to  be  cast,  naked 
and  destitute,  upon  the  world. 

lOegitimaey  will  be  viewed  with  much  less  favor,  in  criminal  proceedings, 

'•  than  in  mere  questions  of  property  and  successidta. 
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li$*]  Virgiiiiat  and  many  other  Stetei  of  the  Union,  have,  hj  Statute,  adopted 
the  rule  of  the  CiTil,  in  opposition  to  that  of  the  Canon  and  Common  Law, 
whereby  ante-nnptial  children  are  legitimated  by  the  subtequent  marriage 
of  the  parents  and  the  recognition  of  the  father. 

[16.]  Courts  ought  so  to  construe  Statutes  of  Distribution  as  would  most  likely 
efectnoCie  the  intention  of  the  parties,  had  they  died  UaiaU. 

[17.]  Courts  and  Judges,  eminent  for  their  learning,  have  regarded  bastards 
as  having  strong  claims  to  equitable  protection. 

[18.]  There  is  a  growing  tendency  everywhere,  and  especially  in  fhia  coun- 
try, 10  relax  the  ancient  rigor  of  the  law  in  respect  to  bastards,  and  to  look 
to  the  Penal  Code,  and  to  the  guilty  parties,  for  the  prohibition  and  praven- 
tiott  of  fornication  and  adultery,  rather  than  visit  the  vengeance  of  the  law 
upon  the  innocent  heads  of  the  unfortunate  offspring.  The  law,  in  its  ha- 
'  nanity,  will  not  deny  to  tliose  who  have  been  the  authors  of  their  disgrace, 
llie  power  to  repair  the  mischief,  as  far  as  they  can,  by  ^,  wtU  or  kgidw 
Uvt  enaetment, 

[19.]  The  Constitution  declares,  that  the  three  powers  of  the  Government- 
vis:  the  I«egislative,  Executive  and  Judiciary — shall  be  distinct;  atill  tiie 
separation  is  uot,  and  from  the  naturo  of  things,  eannot  be  Mai. 

[ilO.]  Whether  the  sanction  of  the  Sxecative  is  necessary  to  an  Aet,  beforq  il 
can  become  a  law  in  this  State  T     QiKrr . 

[21.]  The  Constitution  might  have  conferred  upon  any  one  or  more  of  theie 
branches  powers,  which,  in  their  nature,  would  more  appropriately  have 
belonged  to  another. 

[32.]  In  the  absence  of  any  provision  uimn  the  subject,  the  power  lo  logiti- 
tnate  bastard  children,  and  to  change  the  rules  of  inheritance,  would  belong, 
necessarily,  to  the  Legislature. 

[23.]  The  Act  of  1843,  changing  the  names  of  the  complainants,  and  legitt 
mating  them,  is  purely  kgidatUtt  in  its  character— one  not  prohibited  by  the 
Constitution— iind  which  should  not  only  be  supported,  but  construed  fa- 
vorably by  the  Courts. 

[24.]  All  departments  of  the  Government  should  be  considered  equally  hon- 
orable, useful  and  patriotic ;  neither  attempting  lo  diiparage,  or  entertaining 
any  undue  sensitiveness  or  jealousy  toward  the  other,  nor  suspecting  en- 
eroachmenta  where  none  were  intended. 

[25.]  Measures,  exclusively  of  a  polkieal,  tegislaUwe  or  czenifMw  character,  ara 
not  examinable  by  the  C«Mirts.  In  tutk  case,  the  remedy  fbr  any  real  or 
supposed  abuse,  is  solely  by  ai^eal  to  the  people,  at  the  eleotions. 

[2<K.]  The  judicial  authority  is  the  final  and  common  arbiter,  under  thedistri- 
botioB  of  power  by  the  Constitution,  of  all  questions  which,  from  their  n»- 
ture,  require  and  admit  of  legal  investigation  and  decision.  The  friends  of 
republican  government  and  public  liberty,  have  uniformly  denounced  and  ^ 
rebuked,  in  the  strongest  terms,  the  usurpation  of  judicial  powers,  by  the 
Itogislatnre  or  Executive,  as  constituting  the  very  essence  of  tyranny  and 
despotic  government. 
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.  In  Equity,  in  Upion  Superior  Court.     Decision  on  ^bmnrrer, 
by  Judge  Flotd.    October  Term,  1849. 

t' 

By  an  Act  of  the  General  AMenibly  of  Georgia,  assented  to 
S3d  December,  1843,  **  to  change  the  names  of  certain  |>cr8onB, 
and  to  render  them  legitimate,  and  capable  of  inheriting,"  and  by 
the  first  section  thereof,  it  was  enacted,  "  that  the  name  of  Wil- 
'fiam  Hiram  Padgett,  of  the  County  of  Muscogee,  b^  changed  to 
the- name  of  William  Hiram  Beall,  and  that  the  name  of  Elisha 
Hferrey  Padgett,  of  said  County,  be  changed  to  that  of  Elisha 
Harvey  Beall,  and  that  they  be  logitimatised,  and  known  as  tho 
Jf^timate  children  of  Alphcus  Beall,  of  Upson  County,  their  re- 
puted  father,  and  fully  capable  of  inheriting  real  and  personal  es- 
tate of  the  said  Alpheus  Beall,  by  virtue  of  tho  Statutes  of  Dis- 
tribotifyn  of  this  State,  and  entitled  to  all  the  privileges  which 
Ibey  would  have  been,  had  they  been  bom  in  lawful  wedlock." 

In  July,  1848,  Alpheus  Beall  died  intestate,  leaving  his  wife, 
Mary  C.  Beall,  and  the  two  children  mentioned  above.  Mary  C. 
Beall  obtained  letters  of  administration  on  Uie  estate,  Wm.  H. 
Beall  and  iElisha  H.  Beall  filed  a  bill  against  the  administratrix, 
for  distribution.  To  this  bill,  a  demurrer  was  filed,  on  the  ground, 
that  the  Act  legitimatising  the  complainants,  was  inoperative  and 
void— 

1.  Because  it  mlates  the  absolute  righu  of  Alpheus  Beall  and 
Mary  C.  BealL 

2.  Because  it  is  in  derogation  of  the  common  riglits  of  Alpheus 
BeA  to  have  for  his  heirs  his  wife  and  lawful  children. 

3.  Because  it  is  in  derogation  of  the  common  right  of  Mary  C. 
Beall,  die  wife  of  Alpheus  Beall. 

4»  Because  the  Act  is  judicial,  and  not  legislative. 

5.  Because  it  is  against  public  policy. 

6.  Because  it  is  unconstitutional. 

The  Court  overruled  the  demurrer,  and  defendants  excepted. 

O.  C.  GuaoN,  for  plaintiff  in  error,  cited  tho  following  auihor- 


1  Mad.  Ck.  98,  627.  1  Har.  CJL  622,  '3.  1  BL  Com.  450, 
-89»  139.  Smith's  Com.  247,  '9,  267  to  272,  277  to  286,  478  to 
489.    HaWt  Com.  Lata  {title,  ••  Analyus''  page  31,  in  the  hut 
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^  iAe  h0^  2A2,  274.     4  Jac.  Law  Die.  153,  '4.     2  Black.  Gm. 

11,  (h.  3,)-247.  2  Kent,  263,  268,  276,  173,  263.  4  j».  372.  1 
Bae.  Abr.  368.  SMvt^  Dig.  40,  46,  427.  7  Ga.  Rep.  92.  1 
KaU,  391,  *2.     19  Wimd.  659. 

T.  W.  GooDE,  for  defendants  in  error,  cilcd  the  following  au- 
tliorities : 

2  KenL  176.  1  BL  Com,  459,  91,  41,  {note  3,)  125.  2  P«lertp 
317p  318.     5  Ga.  /^cti.  201.     4  Ga.  Rep.  47.    2  Black.  Cam.  lOp 

12,  493,  494,  201. 

Bjf  ikc  Court. — Lumpkin,  J.  delivering  the  opinion. 

AlpheuB  Beall  having  departed  this  life,  intestdte,  in  July, 
1848,  administration  was  granted  on  his  estate,  to  his  widow  and 
relict,  Mary  C.  Beall.  In  September,  1849,  Win.  H.  Beall  and 
Elisha  H.  Beall  filed  their  bill  against  the  said  Mary  C.  in  the 
Superior  Court  of  U|>son  County— claiming,  as  the  children  and 
distributees  of  the  intestate,  two-thirds  of  hi$  estate.  It  is  ad- 
mitted that  the  complainants  were  bom  out  of  lawful  wedlock ; 
and  their  right  to  the  property  depends  u]>on  an  Act  of  the  Le- 
gislature, passed  in  1843,  and  which  is  set  forth  in  the  record. 
By  it,  the  names  of  sundry  persons,  in  no  way  connected  with 
each  other,  are  changed,  and  they  are  respectively  legitimated  to 
their  reputed  parents. 

The  first  section  is  in  these  words  :  '<  Be  it  enacted  by  the  Sen- 
ate  and  House  ^  Representativee  m  General  Auemldy  met,  and  it 
U  hereby  enacted^  by  the  authority  of  the  same.  That  the  name'  of 
William  Hiram  Padgett,  of  the  County  of  Muscogee,  be  changed 
to  the  name  of  William  Hiram  Beall ;  and  that  the  name  of 
Elisha  Harvey  Fadgctt,  of  sud  County,  be  changed  to  that  of 
Elisha  Harvey  Beall ;  and  that  they  be  legitimatised,  and  known 
as  the  legitimate  children  of  Alpheus  Beall,  of  Upson  County — 
their  reputed  father — and  fully  capable  of  inheriting  real  and  per- 
sonal estate  of  the  said  Alpheus  Beall,  by  virtue  of  the  Statute  of 
Distributions  of  this  State,  and  entitled  to  all  the  privileges  which 
they  would  have  been,  had  they  been  bom  in  lawful  wedlock.'* 
Pamfihlct  Laws,  p.  176,  A.  D.  1843. 

But  for  the  zeal  and  ability  with  which  the  complainants'  right 
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to  recover  has  been  Fesisted,  it  would  not  have  occurred  to  the 
Court  that  there  wiu  auy  serious  difficulty  in  this  case.  As  it  is, 
the  argnmont  which  has  been  pressed  with  so  much  carnestnesa, 
ahall  receive,  as  it  deserves,  the  most  patient  and  respectful  con- 
aideration,  at  our  hands. 

[1.]  We  are  mot  upon  tho  threshold  of  this  discussion,  with  a 
broad  negaiiom  of  the  power  of  the  Legislature  to  pass  laws  fiir 
the  Ugitimaiion  of  bastards.  It  is  the  first  time  I  ever  heard  this 
power  doubted. 

Judge  Blackatone  says,  that  a  bastard  may  be  made  legitimate 
mud  capable  of  inheriting,  by  tho  transcondant  power  of  an  act  of 
Parliament,  and  not  otherwise.    I  Bl.  Com.  369. 

Has  the  Lepslature  of  Georgia  the  same  power  over  this  sub- 
ject, which  is  possessed  by  tho  British  Parliament  t 

This  inquiry  leads,  necessarily,  to  an  examination  of  the  rela- 
tive powers  possessed  by  the  British  Parliament  and  our  State 
Legislature,  and  the  foundations  upon  which  they  respectively 
rest. 

[2.]  In  GrcMit  Britain,  tho  theory  of  Government  is,  that  the 
sovereignty  of  the  nation  resides  in  the  Parliament — cousiKting 
of  King,  Lorda  and  Commons.  By  gradual  and  immemorial 
usurpations,  it  has  been  completely  wrested  from  tho  people. 
Hence  it  is,  that  English  writers  speak  familiarly  of  the  omnipo^ 
timet  of  the  Parliament.  But  tho  order  of  things  here  is  exactly 
the  reverse  of  this ;  the  supreme  power  resides  in  the  people, 
.There,  the  government  is  master  of  the  people ;  here,  the  pco|)1p 
are  masters  of  the  government. 

[3.]  And  notwithstanding  wo  hear  so  much  of  the  British  Con- 
stitution—celebrated,  as  it  has  been,  in  the  most  sublimo  and 
elaborate  strains — ^by  poets,  orators,  lawyers  and  statesmen— as  "  a 
noble  fabric,  raised  by  the  labor  of  so  many  centuries,  repaired  at 
the  expense  of  so  many  millions,  and  cemented  by  such  a  profu- 
sion of  blood— a  fabric  that  has  resisted  the  efforts  of  so  many 
races  of  giants"— *-no  such  thing  as  a  constitution — ^properly  so 
called— exists  in  that  kingdom.  Like  their  Common  Law,  there 
is  no  record,  in  writingt  of  its  provisions.  The  sphere  of  the 
various  departments  of  the  Grovemmont — ^legislative,  judicial  and 
executive — is  not  accurately  defined — tho  orbit  of  each  clearly 
delineated — their  respective  powers  and  duties  known  and  as- 
.^gned.     T^eir  Constitution,  instead  of  being  tho  controller  and 
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guide,  18  the  creature  and  the  dependant  of  the  Parliament.  The 
omnipoieni  auihority  of  the  Parliament,  instead  of  the  CknuiihiHomt 
IB  the  dernier  resort  to  which  recourse  is  had,  in  times  and  in  doc- 
trines of  uncommon  diflficulty  and  importance ;  and  its  power  is 
absolute  and  uncontrollable,  inasmuch  as  it  may  alter  or  change 
the  Constitution  itself — such  as  it  is — at  pleasure. 

But  here,  we  have  written  Constitutions,  both  in  the  Federal 
Oo^mment  and  the  individual  States ;  and  these  written  Consti- 
tutions are  the  acts  of  the  jMop^,  and  not  of  the  GavemmeiU,  In 
these,  tkeir  tovereign  will  is  embodied — and  by  these,  the  powers 
of  Government  are  respectively  distributcid  into  three  distinet 
and  co-ordinate  branches— viz.  the  l^^ative,  the  executive,  and 
the  judiciary*«all  of  which  are  equally  bound  by  duty  to  their 
constituents,  the  people. 

[4.J  What  power,  then,  have  the  people  of  Greorgia  delegated, 
in  the  Constitution,  to  the  Legislature,  which  enacted  the  Statute 
under  which  William  H.  and  Elisha  H.  Beall  clium  ?  The  grant 
is  exceedingly  broad  :  "  The  General  Assembly  shall  have  power 
to  make  all  laws  and  ordinances  which  tkey  shall  cfecm  necessary 
and  proper,  for  the  good  of  the  State,  which  shall  not  be  repug- 
nant to  the  Constitution."     Art.  1,  $S8,  Prince,  905. 

While  I  utterly  repudiate  the  opinion  of  Mr.  Jefferson,  "  that 
the  ordinary  Legislature  may  alter  the  Constitution  itaeHf,**  (Noiee 
en  Virginia^  p.  215,)  (except  in  the  mode  which  the  people  them- 
selves may  prescribe  in  that  instrument — (see  Art.  4,  f  15,  Prince, 
913,)— -for  this,  indeed,  would  be  to  clothe  republican  Legislatures 
with  the  omnipotence  attributed  to  the  British  Parliament)— -yet,  I 
ask,  is  it  not  manifest,  that  all  acts  of  the  Legislature  are  valid, 
which  do  not  violate,  infringe  or  impiur  the  Federal  Constitution, 
the  laws  of  the  United  States,  made  pursuant  thereto,  any  treaty 
made  under  the  authority  of  the  United  States,  and  the  Constitu- 
tion of  this  State  t 

[5.]  And  will  not  such  laws  be  binding  upon  any  oAer  branch 
of  the  Fedend  or  State  Government,  as  well  as  upon  any  indi- 
vidual citizen  ? 

If  it  is  not  so,  then  the  idea  that  the  people  are  Movereign,  in  this 
State,  isavun  phantom.  If  the  Executive  or  Judiciary  refuse 
to  execute,  in  good  faith,  the  will  oi  the  people,  as  oonstitutionaNy 
expressed  in  the  Acts  of  the  Legislature,  passed  in  subordination 
to  the  Consttttttiont  then,  indeed,  is  the  foundation  of  public  tran- 
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qayitjr  AS  well  an  of  popular  inatitutions,  sapped  and  uDdermined. 
For  myseIC  I  miut  disclaim  all  such  right.  The  Legislature  may 
pass  laws  the  most  absurd  aod  unreasouablo— if  it  be  not  disre- 
tpectfiil  to  supposjB  such  a  thing — stilly  if  they  be  eonstilutiomd^ 
^ho people  have  msde  ^A^m  the  sole,  and  exclusive  judges,  whether 
or  Bot  tbey  are  ^far  the  goad  of  the  State"  The  Judges  are  not 
at  liberty  to  reject  them ;  the  Executive  is  bound  to  observe  and 
enkMTce.  them.  **  The  best  laws*"  says  Vattel»  "  are  uselossj  if 
Ifaey  are.not  relig^ttsly  observed.  .The  people/' continues  this 
writer*  **  ought  to -watch  very  attentively,  in  order  to  render  them 
^iLally  respected,  by  tkoie  who  govern  and  by  the  people  destined 
to  obey;  To  disregard  the  laws  of  a  State,  is  a  capital  crime 
against  society ;  and  if  those  guilty  of  it  are  invested  with  author- 
ity, they  add- to  this  crime  a  perfidious  abuse  of  the  power  with 
which  they  are  clothed."  VaUeT*  Law  of  Naiioni,  b.  1,  3, 
BJt.  30. 

Our  conclusion,  therefore,  is,  that  the  General  Assembly  had 
the  power,  to  pass  this  Act.  It  is  one  which  has  been  exorcised 
ever  since  the  organization  of  the  State  Government,  and  one 
w^ch  is  habitually  practised  by  every  State  Legislature  in  the 
Union.  See  CrrifitA's  Annual  Late  Register 9  tUlCf  Bastards f  and 
Stafulet  qf  Georgia^  passim, 

[6.\  But  it  is  argued  that  this  Act  if  unconstitutional.  If  this 
hiB  dearly  so,  then,  notwithstanding  it  may  bo  true,  as  asserted  in 
the  JFederalist,  that  "  the  Judiciary  is,  beyond  comparison,  the 
weakest  of  the  three  departments  of  power — that  it  can  never  at- 
Cjack,  with  success,  either  of  the  other  two,  and  all  possible  care 
is  requisite  to  enable  it  to  defend  itself  against  their  attacks"— -(iVb. 
78} — or,,  in  the  language  of  Montesquieu,  "  of  the  three  powers— 
the  legislative,  executive,  and  the  judiciary — the  judiciary  is 
next  to  nathiug^-^Spirit  of  Laws,  vol.  1,  p.  186) — still,  I  repeat, 
if  this  Act  is  a  plain  and  palpable  violation  of  the  Constitution, 
this  Court  has  tbe  power,  and  it  becomes  its  imperative  duty,  to 
declare  it  so.  Nor  is  the  power  of  passing  upon  the  constitu- 
idonality  of  a  State  Statute,  restricted  to  this  branch  of  the  Judi- 
ciary. It  necessarily  belongs  to  every  grade  of  magistracy-*-from 
the  highest  to  the  lowest ;  nay,  municipal  corporations,  when  ex- 
ercising judicial  functions,  are  vested  primarily  with  this  power: 
Indiana  ifc.  Turnpike  vs.  PhiUips,  2  Pennsyl.  104.  Moore  vs. 
Houston^  3  S.  ^  R.  169.  People  vs.  Foot,  19  Johns.  58.  Exparte 
yoL.  riti.   28 
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JdeOoUmm,  1  Cowen^  550.  Vanuxem  vs.  HoghJurHSj  1  SaiOh,  X^ft, 
Oldoi  «i.  Htittelt  2  Souik.  46G.  IVhittington  vs.  Polk,  1  Har.  4- 
J,236.  Nmris  w.  Trustees  of  Abingdcm  Academy f  1  CriU.  if, 
JMm.  7.  Orane  vs.  McOinnis,  1  G'dL  if  Johns.  463.  Derby 
l^mpike  Compemy  vs.  Parks,  10  Caim.  522.  Goshen  vs.  Stoning- 
ton,  4  Omii.  225.  HIH  vs.  Sunderland,  3  Vermt.  507.  Stan-  vs. 
BMnsony  1  Chip.  257.  Dvj^^^  iw.  McKinnie,  1  CAtp.  237.  5^asi- 
iford  vs.  Barry,  1  iitX-.  314.  Woart  vs.  Winnick,  3  iV:  Bamp. 
473.  l>ofio  ««.  NorriSf  4  JV.  Hamp.  16.  Pt«ca/a^riMt  Bridge  vs. 
JVl  IT.  £W^  <;/  «;.  7  iV.  Hamp.  65,  66.  Iinn^'t  €b«e,  6  Greenl. 
412.  BoiM2c»nAam9j.  iSfcAffMMK^  6.(rreai/.  112.  Lewis  vs.  Wedhf 
3  Grvoi/.  326.  Durham  vs.  Lewistan,  4  Grmi/.  140.  2  Ptftort, 
fi22.  12  Wheat.  270.  3  jPa22.  386.  2  I>aZ^.  309.  4  l>atf.  18. 
6  CVoiic^,  128.  CAar/l.  175.  R.  235.  IKo/^tir,  146.  1  Blaekf. 
S06.  1  JBmw,  70, 209.  S  Porter,  302.  1  Marsh.  290.  2  Iif tf. 
90.  4  Monroe,  43.  5  Hayw.  271.  Ccw^f,  217.  4  Yerg.  202. 
9  A.  490.  3  Desauss.  476.  1  McCord,  238.  ^097^  385.  1 
£ffy«7.  28.  1  Mvrp.  58.  6  Rand.  245.  1  Fa.  Ozjm,  20.  .  1 
Mm.  419.  S  y<Mir»,  493.  5  ^tiui.  355.  11  Muse.  R.  396.  13 
PM\  60.     15  Mass.  R.  407.    7  Pick.  466. 

The  right  here  asserted,  is  a  necessary  attribute  of  every 
Court  in  the  country,  as  will  appear  from  the  fact,  that  if  there 
happeas  to  bo  an  irreconcilable  variance  between  the  Constitu- 
tioiK— which  is  the  fundamental  law — ^and  a  particulnr  Act  pro- 
ceeding from  the  legislative  body,  that  which  has  the  superior 
obligation  and  validity,  ought,  of  coutae,  to  be  preferred;  in 
other  wordsy  the  Constitution  ought  to  be  preferred  to  the 
Statute— the  intention  of  the  people,  to  the  intention  of  their 
agents.  Nor  does  this  conclusion,  as  is  shown  in  the  wox^  first 
aibove  cited,  by  any  means  suppose  a  superiority  of  ^judicial 
to  the  legislative  power.  It  only  supposes  that  the  power  of  tbo 
people  is  superior  to  both,  and  that  where  the  will  of  the  JLegie^ 
UUmre,  declared  in  Statutes,  stands  in  opposition  to  that  of  the 
people,  declared  in  the  C^msftituHan,  tjie  Judges  ought  to  be  go-*' 
Vemed  by  the  latter,  rather  than  ihe  former.  They  ought  to  reg- 
tdate  Ibeir  decisions  by  the  fundamental  laws,  rather  than  those 
which  are  not  fundamental.  If  two  Statutes  clash,  the  Courts 
decide  that  the  last  in  order  of  time  shall  control ;  and  if  the  will 
of  the  original  and  superior  authority  interferes  with  that  of  the 
i^rt^tive  and  inferior,  nature  and  reason  alike  teach>  that  tho 
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htter  miul  yield ;  and,  aecordingljt  that  it  will  be  the  duty  of 
enty  judicial  tribanal  in  the  land,  to  adhere- to  the  Conatitatioiit 
Biiddisregard  n  particular  Statute  that  contravenes  it. 
^  The  ibllowing  apposite  remarks  are  from  Mr.  James  TFUron, 
Ibrmerly  one  of  the  Associate  Justices  of  the  Supreme  Court  of 
the  United  States : 

'  "  In  this  country,  the  legislative  authority  is  subjected  to  the 
control  arising  from  the  Constitution.  From  the  ConBtitution» 
die  legislative  department,  as  well  as  every  other  part  of  the  Go- 
vernment, derives  its  power ;  by  the  Constitution,  the  legislative* 
as  well  as  every  other  department,  must.be  directed ;  of  the  Con- 
stitution, no  alteration  by  the  Legislature  can  be  made  or  au« 
thorized.  In -our  systems  of  jurisprudence,  those  positions  ap* 
pear  to  be  incontrovertible.  The  Constitution  is  the  supreme 
law  of  the  land.  To  that  supreme  law,  every  other  power  must 
be  inferior  and'  subordinate. 

**  Now,  let  us  suppose,  that  the  Legislataro  should  pass  an  Act 
manifestly  repugnant  to  some  part  of  the  Constitutiont  and  that 
ibe  operation  and  validity  of  both  should  come  regularly  in  ques* 
tion,  before  oji^  Court.  The  business  and  design  of  the  judicial 
power  is,  to  administer  justice,  according  to  the  law  of  the  land. 
According  to  two  contradictory  rules,  justice,  in  the  nature  of 
things,  cannot  possibly  bo  administered.  One  of  them  must,  of 
necessity,  give  place  to  the  other.  Both,  according  to  our  suppo- 
sition, come  regularly  before  the  Court,  for  its  decision  on  their 
operation  and  validity.  It  is  the  right,  and  it  is  the  duty,  of  the 
Court,  to  decide  upon  thorn.  Its  decision  must  be  made,  fer  jus- 
tice must  be  administered,  according  to  the  law  of  the  land. 
When  the  question  occurs— What  is  the  law  of  the  land  ? — ^it 
must  also  decide  this  question.  In  what  manner  is  this  question 
to' be  decided  t  The  answer  seems  to  be  a  very  easy  one.  The 
supreme  power  has  given  one  rule — a  subordinato  power  haa 
given  a  contradictory  rule ;  the  fonder  Ls  tlio  law  of  the  land  $ 
as  a  necessary  consequence,  the  latter  b  void,  and  has  no  opo- 
rabon. 

**  This  is  the  necessary  result  of  the  distribution  of  power,  made 
by  the  Constitution,  between  the  Legislature  and  the  judicial  de- 
partments. The  same  Constitntioh  is  tho  supreme  law  to  both. 
If- that  Constitution  be  infringed  by  ono,  it  is  no  reason  that  the 
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iufringemcnt  Aould  be  abetted,  tboagh  it  is  a  strong  reaaon  diaC 
itshoaldbe  discoantenanced  and  declared  void  by  the  other. 

<*  The  efiects  of  this  salutary  regulation,  necesBanly  resulting 
from  the  Constitution,  are  great  and  illustrious.  In  consequence 
of  it,  the  bounds  of  tho  legislative  pdwer — a  power  the  most  apt 
to  overleap  its  bounds — arc  not  only  distinctly  marked  in  the 
system  itself,  but  effectual  and  permanent  provision  is  made*  that 
every  transgression  of  those  bounds  shall  be  adjudged  «nd  ren- 
dered vain  and  fmitless.  What  a  noble  guard  against  legislative 
despodsm ! 

'*  This  regulation  is  far  from  throwing  any  disparagement  tipon 
the  legislative  department.  It  docs  not  confer  upon  the  judiciary 
a  power,  superior  in  its  general  nature,  to  that  of  the  Lcgblature; 
byt  it  confers  upon  it,  in  particular  instances,  and  for  particular 
purposes,  the  power  of  declaring  and  enforcing  the  superior 
powers  of  the  Constitution — the  supremo  law  of  the  land. 

«<  This  regulation,  when  considered  properly,  is  viewed  in  a  fa- 
vorable light  by  tho  Legislature  itself:  '  It  has  been  objef^ted,' 
aaid  Mr.  Boudinot,  a  learned  and  distinguished  member  of  Con- 
gress, '  that  by  adopting  the  bill  before  us,  we  expose  the  measure 
to  be  considered  and  defeated  by  the  Judiciary,  which  may  ad- 
judge it  to  be  contrary  to  the  Constitution,  and  therefbro  void, 
and  not  lend  their  aid  to  carry  it  into  execution.  This  gives  mo 
no  uneasiness.  I  am  so  far  from  controverting  this  right  in  the 
Judiciary,  that  it  is  my  boast  and  my  confidence.  It  leads  me  to 
greater  decision  on  all  subjects  of  a  constitutional  nature,  when  I 
reflect,  that  if,  from  inattention,  want  of  precision,  or  any  other 
defect,  I  should  do  wrong,  there  is  a  power  in  the  Grovemment 
which  can  constitutionally  prevent  the  operation  of  a  wrong  mea< 
sure  from  affecting  my  constituents.  I  am  legislating  for  a  na- 
tion, and  for  thou9ands  yet  unborn ;  and  it  is  the  glory  of  tho 
Constitution,  that  there  is  a  remedy  for  the  failures  even  of  the 
Legislature  itself.'  ^'  WUwiCs  Lectures  ifn  "Law,  1  v^  460,  '!» 
%  '3. 

I  could  multiply  quotations  to  tho  same  effect^  to  any  extent^ 
from  Judge  TSicker^  in  his  Appendix  to  Bladutone^-r-Mr.  Jnstiee 
Woodburyj  in  Merrill  vs.  Sherburne^  1  N.  Hamp.  Rep.  199— wid 
many  others  of  the  ablest  and  soundest  constitutional  jurists  and 
statesmen  that  have  ^denied  our  country.  But  these,  I  hope,  will 
sufiice  to  place  this  delicate  and-  important  principle  in  its  true 
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ufed  proper  light.  Assuming,  then,  that  it  is  both  our  right  anil 
duty,  lo  pronounce  this  Act  void,  provided  it  manifestly  appear 
16  be  mMcaiuiiiutkmalf  we  ask,  wherein  is  it  obnoxious  to  this  ob- 
jection ? 

[7.]  We  fully  recogrnizc  the  principle  insisted  upon  with  so 
much  ^mestness,  l^  counsel  for  the  plaintiff  in  error — that  the 
property  of  Alpheus  Beall  cannot  be  taken  from  him  and  given 
to  another,  wi^out  his  consent  and  against  his  will ;  and  that  his 
right  to  it  consists  not  only  in  its  enjoyment  during  his  life,  but  to 
its  future  disposition,  after  his  death.  ]3ut  we  respectfully  sub^ 
mit,  that  thiA  is  not  the  question  presented  for  our  adjudication. 
For,  conceding  that  the  assent  of  Alpheus  Boall  was  necessary* 
camsikmUaHaUtff  to  the  efficacy  of  this  Act— or,  as  a  condition  pre* 
cedent  to  its  taking  effect — still,  a  becoming  respect  for  the  other 
two  co-ordinate  departments  of  the  Goverument,  would  comp^ 
us  ia  presume  that  such  assent  was  given. 

[8.]  And  this  legal  presumption  is  greatly  strengthened,  in  the 
present  case,  froin  tlie  fact,  that  Alpheus  Beall  lived  Jlee  yean 
aflcr  this  Statute  was  passed,  and  took  no  steps,  so  far  a»  we  are 
informed  from  the  qvidenco  before  us,  to  defeat  it,  either  by  at- 
tacking it  directly  for  fraud  in  its  procurement,  or  making  such 
testamentary  disposition  of  his  estate,  as  would  counteract  or 
thwart  its  provisions.  Again,  the  general  rule,  now  universally 
adopted  by  the  Courts,  of  inferring  consent  to  an  Act  like  this,  is 
the  more  justifiable  in  this  State,  where  all  Acts  and  Ordinances 
are  held  and  made  public  laws;  and  the  several  Courts  of  Law 
and  Equity  in  this  State,  {a  fortiori,  individuals?)  are  bound  to 
notice  them  as  such.     Prince,  215. 

[9.]  Indeed,  the  Supreme  Court  of  North  Carolina  have  inti- 
mated, that  the  Legislature  have  the  power  to  enact  such  a  law 
as  this,  without  the  consent  of  the  reputed  father,  express  or  im- 
plied. Chief  Justice  Ruffin,  in  Perry  et  al.  vs,  Newsom,  (1  j&c- 
ddTs  Eq.'Rep,2S,}  says,  *'We  do  not  mean  to  say,  positively, 
that  the  Legislature  cannot  make  one  who  is  out  of  the  line  of 
descents,  succeed  to  an  ancestor,  instead  of  him  who  would  bo 
heir  according  to  the  general  law.  Perhaps,  if  the  power  of  dis- 
position by  the  ancestor  in  his  lifetime,  be  not  restricted,  and  as 
tie  law  gives  the  capacity  to  inherit,  it  may  not  be  beyond  the 
{lower  of  the  Legislature,  by  even  a  private  law,  passed  before 
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tbe  death  of  the^  owner,  to  annul  the  capacity  of  one  penon  to 
itieecedy  and  confer  it  on  another.*' 

I  should  aorioucily  question  the  power  of  the  Legialatare  to 
pass  a  private  Act,  changing  the  law  of  descent,  as  it  respects 
one  individual  of  the  communityi  without  his  consont»  when  it 
left  all  the  rest  of  the  citizens  of  the  State  unmolested  by  its  ope* 
ration.  Such  an  Act,  in  my  humble  judgment*  to  be  valid,  must 
be  on  petition  of  the  party,  or  by  his  consent,  express  or  implied. 
Tho  Constitution,  it  is  admitted,  authorizes  the  Legislature  to 
pass  a/i  law9;  but  one  of  tho  essential  elements  of  law  is,  it  must 
be  general — a  rule  prescribed  for  the  civil  conduct  of  the  tokole 
community,  and  not  a  transient  order  fmrn  a  superior,  to  or  con- 
cerning a  particular  pcrton,  1  Bl,  Com,  44.  Under  our  institu* 
tions,  all  men  are  considered  as  equal,  and  the  same  laws  should 
apply  alike  to  alL  If  it  be  fit  and  proper  that  one  individuals 
property  should  descend  in  a  particular  way,  then  it  is  equally  so, 
that  every  other  individual's  should  descend  the  same  way.  '  This 
is  the  very  genius  and  spirit  of  our  system ;  and  were  the  Legis- 
lature to  single  out  an  individual  and  declare,  that,  dying  intestate 
and  wanting  lineal  descendants,  his  uncles,  instead  of  his  coksine, 
should  inherit  his  estate,  but  that  in  every  other  case  the  cousine 
diould  be  the  next  collateral  heirs,  we  should  be  strongly  inclin- 
ed to  hold,  that  this  was  not  /air,  for  the  reason  already  assigned. 

[10.]  Here,  however,  this  objection  does  not  exist;  for  we 
hold,  that  09  to  the  /acts  in  this  case,  every  Court  must  receive 
them  as  importing  verity,  to  the  same  extent  that  the  reeords  ^f 
the  Court  are  evidence  to  the  Legislature,  or  another  Court,  of 
the  matters  of  fact  transacted  in  the  Court,  and  of  which  the  re- 
cord is  the  memorial ;  and  although  not  eondueive,  they  are  to  be 
treated  as  true,  until  tho  contrary  appear.  4  Dev.  L.  Rep.  110, 
Drake  et  ah  vs,  Drake  et  aL  I  am  equally  dear,  bov^ver,  that' 
such  an  Act  may  bo  reliovcd  against,  upon  the  ground  of  &l8e 
suggestion  and  fraud.  This  is  the  doctrine^  undoubtedly,  of  tbe 
Etiglish  Courts,  as  to  private  Acts  of  Parliament,  notwithstanding 
its  plenary  powers. 

[11.]  So  much,  then,  as  to  tho  interest  of  Alphous  Bcall,  him- 
self, ill  his  property,  present  and  pros|>ective.  It  is  argued,  how- 
ever, that  the  marital  rights  of  his  wife  attached^  and  that  these 
cannot  bo  curtiuled  by  this  Act,  without  her  consent.  Nemo  eH 
hfefts  vioentis'-^no  one  cau  be  heir  during  the  life  of  his  ancestor-^ 
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m  die  Cuniliar  maxim  c^  d|0  Common  Law.  Co.  Liit,  22,  b, 
**Bj  laiWi"  aays  M,v.  Broom^  in  his  comments  upon  this  maxim, 
**  no  iafaefiCtiioe  cah  Toat,  nor  can  any  person  be  tho  actua],  com- 
plete heir  of  aaoCber,  till  the  ancestor  is  previously  dead  ;  before 
the  happening  of  this  event,  ho  is  called  heir  apparent,  or  heir 
presumptiYe ;  and  his  claim  must  necessarily  be  to  an  ostate 
which  rsinainod  in  the  ancestor,  at  the  time  of  his  death,  and  of 
^  wbidi  he  has  made  no  tostamentary  dinposilion;  so  that  it  is  sub- 
ject to  be  defeated,  by  tho  superior  title  of  an  alienee  in  the  an* 
eestor's  lifotimev  or  of  a  devisee  under  his  will."  Broom's  L.  M. 
»Z.  3  Bl.  Cam.  by  StetoarU  231.  Co.  Litt.  8,  a.  1  Steph,  Com. 
358. 

[12.]  If,  then,  Alpheus  Beall  could,  by  deed  or  leiUf  in  his  lifo- 
time,  have  deprived  his  wife  of  tho  to/u^e  of  his  estate,  except 
dower,  is  it  not  clear,  that  ho  could  procure  an  Act  of  tho  Legis" 
lature  to  be  passed,  which  would  limit  her  to  one-third  of  it,  iy 
ducentf  after  his  de^h  7 

[13.]  Again,  this  Statute  is  attacked  upon  the  high  and  lofty 
principles  of  honor  and  morality ;  and  authority  is  not  wanting 
fer  thia  notion.  Lord  C.  B,  Gilbert  places  the  exclusion  of  bos- 
lords  from  the  fbudal  succession,  upon  this  ground  :  '*  Tho  Lords," 
Bays  he,  "  would  tiot  be  served  by  any  persons  that  had  that  stain 
0D -their  legitimation,  nor  suffer  such  immoralities  in  their  several 
dans."  Gilbert  on  Tenures,  17.  Heineccius,  in  his  Dissertation  de 
Laris.  Notes  Macula^  states  that  they  are  excluded  from  the  in- 
heritance in  Germany,  and  bear  the  marie  of  diagrBco^-^emper 
lewinata  adspersijuissevideniur  ;  and  the  writer  bestows  a  highly 
wrought  eulog^um  upon  this  branch  of  Germanic  jurispvudcncc. 

Our  answer  to  this  position,  however,  is,  that  the  people  of 
Qeorgia*  in  their  written  Constitution,  have  seen  fit  to  intrust  tho 
Qe/netal  Assembly,  and  not  the  Judiciary,  witli  the  discretion  of 
determining  whether  or  not  this  kind  of  legislation  is  promotive 
of  the  public  morality,  or,  in  other  words,  is  **Jbrthe  good  qf  the 
Staie;**  and  diould  we,  as  we  have  been  so  solemnly  and  elo- 
quently urged  to  do,  assume  jurisdiction  over  a  subject  that,  in 
the  distribution  of  power,  has  been  committed  to  another  depart- 
ment of-  the  Government,  the  question  might  well  be  propounded 
to  118,  which  was  addressed  to  Mohcs,  by  the  Hebrew,  "who 
aiadei  tiee  a  judge*'  in  this  matter  ?    And  I  apprehend,  we  should 
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find  it  grently  more  difficult  to  return  a  fiatisfactory  answer,  thai| 
did  the  divinely-called  and  commissioned  leader  of  the  iBraelitesL 
[14.]  But  were  it  otherwise— were  this  an  open  question*  to 
be  settled  by  the  Courts,  instead  of  the  LegitiaHar^^  much  might 
be  Bud  in  favor  of  tho  policy  pursued  by  the  reputed  father  of 
tjiese  complainants ;  for,  while  on  the  one  hand,  too  ranch  coun- 
tenance ought  not  to  be  given  to  the  indulgence  of  criminal  de- 
sire, or  encouragement  to  the  increase  of  spurious  offspring,  stUl 
that  policy  may  well  be  doubted,  which  would  reject  all  provision 
made  for  diildren  thus  unfortunately  circumstanced,  and  suQ^ 
them  to  be  cast,  naked  and  destitute,  upon  the  world.     In  the  casa 
of  the  Marchioness  of  Annandah  vs,  Anne  Harris,  (2  P.  Wms.  JL 
432,)  where  the  Mar(|uis  of  Annandale,  in  his  lifetime,  had  un- 
lawful familiarities  with  Anne  Harris,  who  was  before  a  modest 
woman,  but  the  Marquis  seduced  her,  and  had  a  child  by  ber» 
and  gave  a  bond  to  her  for  the  payment  of  (€2000,  within  a  year 
after  his  death,  for  her  use  and  benefit,  as  well  as  that  of  tho 
cliildi  and  his  toidoto  having  brought  her  bill  in  Equity,  to  be  re- 
Kevod  against  tho  deed,  as  gained  upon  unlawful  and  wicked  con- 
sideration. Lord  Chancellor  King  said,  '■  If  a  man  does  mislead 
an  innocent  woman,  it  is  both  reason  and  justice,  he  should  make 
her  a  reparation ;  hut  this  case  is  stronger  in  respect  of  the  innoceni 
child,  ujhom  the  father  has  occasioned  to  he  brought  into  the  ttorld 
in  this  shameful  manner,  and  for  whom,  in  justice^  he  ought  to  pro- 
'Tide.*'     And   Chancellor  Kent,  in   referring  to.  this  language, 
speaks  of  it  as  ^  much  more  conformable  to  justice  and  human- 
ity," than  some  of  the  *^hard**  decisions  which  had  preceded  it. 
2  Kent's  Com.  217. 

In  Beacherqfi  vs.  Beaehcrofl,  (1  Mad.  Rep^  430,)  the  testator 
died  a  bachelor,  leaving  five  natural  children  by  an  East  Indian 
woman.  He  bequeathed,  by  his  will,  (£5000  to  each  of  his  chil- 
dren, and  6000  Sicca  rupees  to  the  mother  of  his  children.  There  ' 
i^as  no  other  description  of  the  legatees  in  the  will.  It  was  al- 
lowed to  be  proved,  dehors  the  will,  that  tho  testator  had  recog- 
nized them  as  his  children,  and  had  sent  three  of  them  to  Eng- 
land for  an  education.     The  legacies  were  decreed  to  them. 

The  point  in  Gardner  vs.  Ileyer,  (2  Paige,  II,)  was,  whether 
tlio  four  natural  children  of  tho  testator— one  son  and  three 
daughters— should  take  as  legatees  under  his  will }  And  Chan- 
cellor Walworth  xhuA  expresses  himself,  "K  there  is  not  some 
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rule  of  law»  wluah  makee  it  the  duty  of  the  Court  io 
pmdA  tike  iwmoeeni  and  unqfiudmg  ^spring  for  the  sins  of  their 
pfirenA^  I  da'not  aee  how  these  legatees  can  be  depriyed  of  the 
property  wfaich  ttai  intended  to  be  given  them  by  the  testator." 

.  [15.]  The  Legislature  of  Virginia,  id  17859  passed  an  Act» 
which  is  now  incorporated  in  the  Revised  Code  of  that  State,  and 
^hich'htf  Jbeeni  adopted  in  a  large  portion  of  the  Union,  recog- 
nisiDgthe  rule  of  the  Civil  Lavr,  in  opposition  to  the  Canon  and 
Comnion  Law,  namely :  that  ante-nuptial  children  are  legitimated 
by.^ubsequent  marriagei  and  the  acknowledgment  of  the  children 
by  the  father. 

'  A  question  arose,  under  the  Virginia  Aet,  in  SUmei  Vi.  Kedingt 
(note  io  Rice  v$.  JBford,  3  H€h.  8r  Mwrf.  d28,)  when  the  Court 
seemed  to  think,  that  iUegkimacy  was  to  be  viewed  very  differ- 
ently, where  maitere  rf  property  and  eucceinon  were  caneemedt  than 
in  crioMnal  prosecutions;  and, that,  notwithstanding  any  legal  bar, 
Che  law  ought,  in  the  former  -case,  to  receive  the  most  liberal 
coBstrnction,  'i  it  being  undoubtedly  the  design  of  the  Legislature 
ftp  ^stabKsk  the  most  liberal  and  extensive  rules  of  succession  to 
estates^  in  £iVor  of  all  in  whose  favor  the  intestate  himself,  had  he 
nade  a  wjU,  might  have  been  supposed  to  be  influenced ;  and 
here, 'there  can  be  no  doubt,  bad  he  died  teetattf  that  these  {natn^ 
ral)  daughters  would  have  been  the  first  objects  of  his  care." 

{16.}  I  ask,  can  there  be  a  doubt,  but  that  if  Alpheus  Beall  had 
.cBed  testaUf  that  he  would  have  preferred  that  two-thirds  of  his 
estate  riiould  have  gone  to  these  complainants,  who,  although  il- 
legitimate, ard,  nevertheless,  descended  from  his  loins — bone  of 
bis  bone,  and  flesh  of  his  flesh — than  that  the  whole  should, 
through  right  of  inheritance,  or  by  will  from  bis  widow,  have 
passed  over  to  her  next  of  kin,  who  are  strangrers  to  his  blood  % 
If  this  be  so,  then  this  Statute  should  receive  the  most  boneficial 
construction  m  behalf  of  these  complainants.     2  Fonb.  124. 

I  am  fully  warranted  in  this  assertion,  by  the  fitcts  set  forth  in 
the  fbllowing  «xtract  from  the  complainants'  bill,  and  which,  by 
the  deimuTrer,  are  admitted  to  be  true : 

And  your  orators  charge,  that  sometime  before  the  death  of 

Athens  Beall,  (near  twelve  months-,)  he  wrote  a  letter  to 

Frederick  Beall,  his  brother,  at  Lumpkin,  Stewart  County,  to 

come  and  see  him ;  that  said.  Frederick  did  come  to  ThomastoB, 

io  pursuance  of  the  request,  and  when  the  said  Alpheus  Beall  met 

roi.  viu-29 
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Ins  brolherp  and  took  him  by  the  hand  and  cried  Iik«  a  childr  and 
aftor  becoming  calm  and  composed*  he  told  Frederick,  that  be 
had  weal  for  him  to  write  his  will,  and  wanted  to  bequeath  to  hia 
iay  wife*  Mary  C.  Beall,  what  property  she  brought  with  her/  at 
the  JuarriagOt  (a  negro  woman*  Sukey,  and  aome^other  artidea  of 
aot  moch  Talne,)  to  his  wife,  absolutely,  and  that  all  of  his  owo 
pn^rty,  raised  and  realised  by  his  own  efforts  and  iodoatry,  he 
wished  disposed  of  so  as  to  give  a  lifetime  estate  of  one-third-  to 
his  wife-,  the  remainder  to  your  orators,  foreyer,  share  and-  share 
al&e,  and  the  third  given  his  wife  for  life,  to  revert  back,  awber 
death,  and  go  to,  and  become  the  property  of,  your  orators,  for« 
ever,  in  ec}ual  proportions ;  diat  said  Frederick  Beall  advised  him 
to  make  no  will,  but  leave  the  mstter  where  the  law  ¥(ould  takp 
it,  and  distribute  one-third  to  the  wife,  the  other  two^thirds  to 
your  orators,  absolutely,  to  which  said  Alpheus  Beall  consented 
feluetantlv. 

**  Your  orators  charge,  that  Frederick  Beall  is  now  deceased; 
bat  your  orators  charge,  that  all  these  things  that  passed  betweea 
mid  Alpheus  Beall  and  bis  said  brother,  were  known  to  said 
Mary  C.  Beall." 

[17.]  Judge  T^mckcr,  in  delivering  the  opinion  of  the  Court  in 
Sltigk  rs.  SJkidtr.  (5  Cair*  Rep.  439,}  speiduof  a  similar  law  to 
that  which  we  are  considering,  as  having  done  all- it  oould  *^to 
protect  and  provide  fbr  the  innocent  ofipring  of  indiscreet  pa- 
rents.*' 

In  the  case  of  Pratt's  Leuee  iv.  Fiamtr  et  aL  {5  Har^  4*  Jo^^^* 
10,)  the  Court  say, ''  Where  can  be  the  justioe  or  policy  in -pun- 
ishing the  innocent  oflbpring  fbr  the  criminal,  illegitimate  inter* 
course  between  their  parents!  Their  situation  is  deplorable 
enough,  without  being  deprived  of  the  pecuniary  aid  of  those 
who  brought  them,  disgracefully,  into  existence.  It  is  difl&cult 
to  discern  what  principle  of  policy  it  is,  that  wiU  enable  the  br 
ther  of  iOegitimato  bom  children,  to  provide  for  those  who  have 
lived  long  enough  to  acquire  a  reputed  name,  that  will  exclude 
him  iWim  making  provision  fbr  the  child  that  is  unborn,  and  who» 
when  it  comes  into  existence,  will  stand  more  in  need  of  his  assis- 
tanoe.  Let  the  policy  of  the  EngliJi  Couru  have  been  what  it 
aught  in  the  reign  of  Elizabeth^  ithas  long  ceased  to  be  the  policy 
of  Maryland^  to  have  natural  children  unprovided  for ;  on  the 
oontcary,  xk^  subsequent  marriage,  of  the  parents^  legitimatea  the 
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prior  honi  children  ;>  and  if  the  father  is  so  unnatural,  as  to  leave 
the  child  nifeptovided  'for,  hb  can  be  forced  to  do  his  duty,  and 
eompcAled'Icr'take  care  of  his  offiipring,  although  illegitimate." 

These  quirtaticM  will  suffice  to  show,  that  Courts  and  Judges 
distinguiBhefl  fbr  their  ability,  have  regarded  battardt  as  having 
strong  chmns  to  equititblo  protection ;  on  the  other  hand,  it  ie 
due  to  Ciajidop  to  states  that  there  are  cases  where  Courts  have 
withheld  fiom  them  every  favorable  intendment  which  the  latofui 
heir  wonld  have  been  endtled  to,'  as  of  .course. 

[18.J  It  cannol;  I  think,  however,  have -escaped  the  most  care^ 
leas  observer,  that  there  is  a  remarkable  tendency  to  relaxation  it. 
the  law,  every  where,  m  behalf  of  illegitimate  childron-HKo 
look  to  the  Penal  Code,  and  to  the  guilty  parties^  for  the  punialf- 
ment  and  prohibition  of  Jbmicatitm  and  admliery^  and  not  to  visit 
the  vengeance  of  the  law  upon  those  who  are  really  innocent, 
notwitfafftanding  they  have  to  trace  their  birth  to  a  source  which 
is  jusdy  deemed  criminal,  by  law  and  by  religion,  and  to  hold, 
that  the  law  wiD  not  interpose  to  deny  to  those,  who  have  been 
the  authors  of  this  HiisfoTtuno,  to  repair  it,  as  far  as  they  can,  by 
^fiftt  ^iU  or  hguiUuive  enactment. 

[19.]  Lastly,  iris  contended,  that  this  Statute  is  tMcofuft/KAona/, 
because  it  i»  a  jndieial  Act,  The  Ist  section  of  the  Ist  article  of 
the  Constitution  of  tha  State,  declares,  that  "  The  legislative,  ex- 
ecutive and  judiciary  departments  of  the  Government,  shall  be 
distinct,  and  each  department  shall  be  confided  to  a  separate  body 
oT  magistraey ;  and  no  person,  or  collection  of  persons,  being  of 
one  of  dfese  departments,  shall  exercise  any  power  properly  at- 
tached' to  either  of  the  others,  except  ia  the  instantes  therein 
expressly  permitted."     Prince^  902. 

■'  The  Reparation  of  the  three  powers  of  the  Government  is  not 
as  U^ai  as  the  terms  of  this  article  would  seem  to  imply. 

■[20.]  Whether  the  sanction  of  the  Executive  is  necessary  to  an 
Act,'  bdbre  it  can  become  a  law,  I  think  somewhat  doubtful,  uup 
dor-the  Conbdfntioii.  It  is  certain,  however,  that  he  can,  by  his 
veto,  arrest  an  Act,  unless  passed  by  two-thirds  of  each  branch  ef 
the  Legislature.  The  Executive,  then,  may  be  said  to  be  umiied 
with  the  Legislatctre  in  the  passage  of  laws.  The  Judiciary  is 
dependent  on  the  Legislature,  for  the  erection  of  Courts ;  for  thf 
apportionment  of  jurisdiction;  for  appointment  to  ofBce;  for 
compensation,  and  removal  by  impeachment.     The  Executive  is 
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dependent  on  the  Legislature  for  Balary ;  fi>r  election,  in  iheBecond 
inotaneey  and  removal  by  impeachment.  This  connection  and 
dependence  was  intended  to  teach  and  inculc^e  kindness  anid 
ibf'hearanee-'-as  each  are,  in  some  degree,  checks  upon  the  other. 

[21.]  The  Constitution  might  have  conferred  upon  any  cHie  ot 
more  of  these  departments,  povrers  whic^,  in  their  nature,  would 
more  appropriately  belong  to  another ;  and  it  has  dene  this  in 
one  striking  instance,  viz  :  in  making  it  the  business  of  the  Legis* 
latnre  to  originate  and  try  all  impeachments  of  public  officers. 
This  is,  to  all  intents  and  puipposes,  a  judicial  proceeding. 

[22.]  In  the  absence  of  any  specific  grant,  the -power  to  legiti- 
mate bastard  children,  and  to  change  the  rules  of  descent,  would 
devolve,  necessarily,  upon  the  law-making  power,  it  may  be 
transferred,  by  the  Legislature,  to  the.  Judiciary,  as  it  has  been 
done  in  North  Carolina;  stiU. it  belongs,  originally  and  appropri- 
ately, to  the  Legislature. 

[23.]  We  entertain  no  doubt,  that  this  Act  is  purely  of  a  legUr 
lative  character,  one  not  prohibited  by  the  Constitution,  and 
which  should  be  supported  and  -construed  favorably  by  the 
Courts,  • 

{24.]  And  I  gladly  avail  myself  of  this  opportunity  of  disclaim- 
ing an  undue  sensitiveness  or  petty  jealousy  toward  the .  other 
co-ordinato  departments  o£  the  Government.  1  conttder  all 
equally  patriotic  honorable  and  usefuL  It  ie-  natai^Alf  though 
much  to  be  lamented,  that  )ealottsies  should  arise  betv^een  them, 
as  to  the  discharge  of  their  respective  duties^  These  should  not 
be  readily  entertained,  and  each  should  -divest  themselves  of 
•very  feeling,  save  that  of  devotion  to  the  public  good.  En- 
croachments should  not  be  sni^ected  where  none  were  intended ; 
and  should  it  ever  become  our  unpleasant  task  to-do,  what  we 
are  here  importuned  to  do,  namely,  set  aside  a  Statute  on  account 
of  its  unconstitutionality,  we  have  an- abiding  confidence  in  the 
liberality  of  the  Legislature,  that  they  will  do  us  the  credit  to  be- 
lieve, that  we  acted  only  in  obedience  to  the  sternest  convictions 
of  duty. 

[25.]  In  measures  exclusively  of  a  politicalt  legislative  or  exee* 
Htive  character-— as  the  supren^e  authority,  a»  to  these,  belongs  to 
the  legislative  and  escem/tve  departments— we  shall  always  refuse, 
as  we  now  do,  to  re-examine  them  here.  Their  mode  of  exe- 
cutiug  these  powers,  con  never  properly  become  the  subject  of 
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.inquiry  iKUd  ii^ea^gatioii,  before  tlus  or  ^oy  other  iribnnal.     In 
,ettch  cftBetf  the  remedy ibr  any  reid  orsuppoBetl  abuse,  ia'*8o]0ly 
by  aa a{^peri  ta  the  pe0ple,at  the  electiona*  « 

[26.]  But  wete  t^s  or  any  other  qiieation  of  a  different  natore, 
and  eapable  of  jodtcial-  iuqairy  and  decision,  then  it  would  ad- 
izik  of  a  very  different  coinaideratioii'— the  a^oq  of  ^tber  of 
the  pchiv  departments,  whether'  legislative  or  executive,  beiag 
cap^ibte,  m  itB  own  nature,:  of  being  brodght  to.  a  judicial  tett^  is 
aobject  t«^  judicial  revision.  It  is,  in  all  such  iSiuies,  as  we  con- 
ceive, that  th^  judicial  authority  is  the  final  ivmL.  common  arbiter, 
prbviSded  by  the  Constitution  itself  and  -  to  whose.  decisioiM.  tH 
Others  ftre  ^bordinatd.     1  Story  am  ike  CoBstitmiimf  -345,  '6, 7. 

''It  was  well  known  and  considered,"  says  Mr.  Woodhuryt  in 

the  New  Hampshire  casealready  Gite4,  that"  intlio  distinctand 

'separate  existence  of  the  judicial  power,  consists  one  main  pfe- 

servative  of  public  liberty.     1  BL  Com,  269.     That,  indeed,  there 

'i8;no  liberty,  if  die  pQwer  oLjndgimg  be  not  separated  from  the 

Ugulmdve  and  cmcm^Aw  powers.     MonteequUmf.b*  Xlf  ck,  6.    In 

other  i^ords,  that  thf  union  of  these  two  powers  is  tyranny.    7 

'dbfait.  Rep.  508b.    Or,  as  Mr.  Madiean  observes,  may  justly  be 

pisn^otinted  the  very  definition  of  tyranny.    Fed.  iw.  47. .  Or,  in 

4ba  Iraguage^c^-^Mr.  J/^ereamf  is  precisely  the  definition  of  dos* 

potici^tenment.     Notes  o»  Virginia^  195 J*^ 

.If  the  usurpation  o£  judicial  power  by  the  other,  departments, 

is  thus  pointedly  deAouuoed  and  rebuked  by  the.  friends  of  .firee 

.government,  we   will  endeavor  cautiously  to  abstain  from  siny 

usurpation  on  our  part. 

We  are,  therefore,  of  the  opinion,  that  the  judgtnent  rendered 
in  the  Superior  Court  ought  to  be  affirmed*. 

Per  Oan'flw.".  Judgment  a£Sirmed^ 
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Now  38i^*-njAiffB8  Pyron »  plaintiff  in  error,  tr«.  .The  State,  €X»  tel, 

John  H.  Lowe,  defendant. 


[1.]  )¥bere  a  jad^ent  of  muUr  bad  been  awarded  against  Pron  a  ^vo 

-nfatoy  who  claimed  to  hold  the  office  of  Clerk  pf  the  Court  of  Ordinaiy, 

under  an  election  made  in  January,  1849,  and  tnbMquaU  to  Ae  iudgmeutof 

mutcTf  P  was  again  elected  to  the  same  office  by  Hie  Justices  ofthe  Inferior 

\    CMrt,-  and  exercised  the  duties  of  the  office  under  the  new  appohifitnent 

marf^sfarfjF.'  Hdd,  that  P,  in  exercising  the  duties  of  the  offioe  exelnsiTely 

..  vader  hii^  new  appointo^ent,  was  not  in  jcontempt  of  the  judgment  of  the 

Court,  on  .the  qm  warrtuUo,  removing  him  from  the  officei,  under  the  JStm^ 

appointment — the  new  appointment  not  haying  been  dtelared  invalid  by 

ahy  ^[»propriatB  Judicial  proceedings,  mstituted  for  that  purpose. 

Afbtion,  it)  Henry  Stiperior  Court    Decided  by  Jddge  Flotd/ 
October  Term,  1849. 

for  the  facts»  Boe  the  'decision  of  tbe  Couit.    '       " 

•■ .  •  ■  •  »  .  ■  ■  .  •'     * 

•  S,  T.  Bailey,  for  plaintiff  in  error,  cited — 

1  Ormick,  137.  2  NoU  ij-  McC.  356.  1  CAU.  R.  709.  Prmee'i 
DigM,  214,  241,  245.  11  Mast.  125,  339.  Hoiekki$t,  75,  G89, 
690.  20  Pkk,  484.  4  Bur,  1964,  2022.  Cole  an  Criime,  ^.  114, 
1$3, 164.  1  Dowi.  4-  Rff.  426.  3  BL  Com.  iSt.  2  Strange,  819, 
1196.  3  Yeates,  314.  5  Ad.  4-  Si.  584.  Waik.  Dig.  15,  415, 
4?5,  475,  492. 

t^OTAL  &  Nolan,  for  defendant  in  error,  dted-^ 

2  Wheat.  Bdw.  1187,  '8,  '9.  3  Porter,  356.  "  1  Bktekfbrd,  166. 
2  Cond.  Rep.  U.  8.  407.  7  Wheat.  38.  9  Jo^n.  R.  396.  4  B. 
317.  6  lb.  337.  5  Wheat.  144.  Charlton's  Rep.  136,'  315.  2 
Greenl.  165.  Trial  of  Smith  and  Ogden,lZ.  1  Bur¥'s  TAal, 
352.  1  Brecse,  266.  2  Virginia  Cases,  408.  1  J&Mf,  300,  noU  h. 
8  CStwcwh  279.     7  CVawcA,  32.     13  Wend.  662.     Ci?af«,  287. 

By  the  Court. — ^Warner,  J.  delivering  the  opinion. 

[l.J  From  tbe  recoi*d  in  this  case  it  appeara,  that  an  informa- 
tion; in  the  nature  of  a  quo  warranto,  w&s  filed  at  the  instance  of 
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I'yren'  vju  Lowe. 

Jobn  H.  Lowe,  mgahist  James  Pyron,  requiring  the  latter  to  show 
hj  what  anthority  he  churned  to  exereise  the.  duties  of  the  office 
of  Clerk  of  the  Court  ef  Ordinary  of  Heury  County.  John  H.' 
Lowe,,  in  his  pcttitioik  for  the  quo  warraniot  a11eg»es,  that  he  was 
duly  elected  Cierk  of  the  Court  of  Ordinary  of  said  County,  on 
thd  oeeond*Monday  in  January/ 1847»  and  was  re-elected  to  said 
office  ob.the  second  Monday  in  January,  1849.  On  hearing  the 
ftio  ieofroMto,  the  Superior  Cotisl-  of  Henry  County  gave  jodg- 
nent  of  ^Mler  against  Pyron,  who  clsiiiried  to  hold  the  office ;by 
Yirtue  of  an  appointment  made  on  the  second  Monday  in  Jana- 
airy,  1849.  The  judgfnent  of  ouMter  was  rondci'ed  by  the  Supe- 
rior Court  of  Henry  County  ag^nst  Pyron»  npon  the  ground 
that  he  UHU  noi  elected  according  to  law. 

To  this  judgment  of  ouster  on  the  quo  warrauio^  thero  was  no 
exception  taken,  as  appears  from  the  record.        .  - 

The  judgment  of  ouster  against  Pyron,  was  rendered  at  tho 
April  Term  <^  Henry  Superior  Court,  1849.  -^  On  the  17th  day 
of  September,  thereafter,  a  rule  nisi  was  granted,  requiring  Py- 
ron to  show  cause,  wl  the  next  October  Term  of  that  Court,  wbjr 
he  should  not  be  attached  for  contempt  of  the  order  and  judg-> 
ment  of- the  Court,  which  declared  his  appointment  void,  and 
ousted  him  from  his  said  office  of  Clerk  of  the  Court  of  Ordinary. 
The  contempt  alleged  in  the  rule  nisi  was,  that  he  .had  continued 
to  exercise  the  duties  of  the  office,  notwithslanding  the  judg- 
ment of' onster.  -To  this  rule  fi2#t,  Pyron,  the  respondent,  show* 
ed  for  cause,  that  he  did,  in  obedience  to  the  order  for  his  remo^ 
val  from  office,  thenceforward  cease  to  exercise  any  of  the  duties, 
privileges  or  imnmnities  of  said  oifice  of  Clerk  ol  tho  Court  of 
Ordinary,  nntil  the  20th  day  of  April.  1849,  and  until  his  suhse-^ 
^M/  election  to  said  office  by  the  Justices  of  the  Inferior  Court 
of  Henry  County,  and  until  his  due  and  legal  qualification  under 
said  last  eleetioiL   - 

The  respondent  annexes^  as  a  part  of  his  showing,  an  order  of 
a  majority  of  the  Justices  of  the  Inferior  Court  of  Henry  County^ 
appointing  him  Clerk  of  th^  Court  of  Ordinary  of  that  County* 
on  the  20th  day  of  April,  1849 ;  said  order  reciting  that,  the  o^ 
fice  of  the  Clerk  of  the  Court  of  Ordinary  for  Henry  County 
had  become  vacant.  The  return  of  the  respondent  was  verified 
by  his  affidavit^  aikd  does  not  appear  to  have  been  controverted. 
Upon  the  faearingtbe  motion,  the  Court  decided,  that  the  respond- 
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ent  was  in  direct  contempt  of  the  order  of  the  Court,  passed  al 
the  April  Term,  1849,  removing  him  from  the  said  office  of  CleriL 
of  the' Court  of  Ordinary  ;  and  it  >  was  farther  ordered  by  ^h» 
Court,  that  Pyron,  the  respondent,  turn  over  to  the  Clerk  hold- 
ing a  eommiasion  dated  1847,  to  wit :  John  H.  Lowe,  said  oflkd 
of^the  Court  of  Ordinary,  and  all  the  books  and  papers  appier- 
taining  thereto,  and  that  the  said  Pyron  pay  the  costs  of  this  pit>- 
eeeding ;  and  upon  his  failure  io  comply  with  this  order,  it  was 
fiurther  ordered,  that  an  attachment  absolute  iasue  against  him ; 
whereupon  Pyron,  (he  respondent,  excefited; 

The  only  question  made  for  bur  judgment  upon  this  record  is, 
whether  Pyron,  the  respondent,  was  in  c€ftUempi  of  the  t>rder  or 
judgment  of  the  Court,  ousting  him  from  his  office,  held  under 
his  jhrtt  app<»«tment,  made  on  the'  second  Monday  in  January, 
1849..  It  does  not  appear  that  the  judgment  of  the  Superior 
Court  of  Henry  County,  upon  the  fito  varranio  ousting  Pynm 
firom  office^  decided  any  thing  in  relation  to  the  vdtidiiy  of  the 
election  of  John  U.  Lowe,  in' January,  1849  ;  as  to  that  questioOr 
^  record  is  silent,  and  we  infer,  that  the  Court  below'did  not 
consider  that  question  as  decided,  from  the  fhct  diat;  in  the  last 
judgment  holding  Pyron  to  be  in  contempt,  the  books  and  papers 
qppeitainkig  to  the  office,  are  ordered  to  be  turned  over  to  John 
H.  Lowe,  the  Clerk  holding  a  commission  dated  in  1847. 

The  judgment  of  the  Court,  upon  the  hearing  of  the  fmk  war- 
ratUOt  was,  that  Pyron  be  removed  from  office,  upon  the  ground 
ile  f9a$  noi  tleeied  according  to  law.  The  only  election  of  Pyron 
to  the  office  of  Clerk  of  the  Court  of  Ordinary  of  Henry  County, 
embraced  by  this  judgment,  was  the  one  had  on  the  second  Mon* 
day  in  January,  1849.  The  Validity  of  no  other  election  of  Py- 
ron was  in  issue  befere  the  Court  on  the  hearing  of  the  quo  war* 

The  answer  of  the  respondent  to  the  rule  nut  ezplidtly  states, 
that  in  obedience  to  the  order  of  the  Court  for  his  removal  from 
office,  he  did  thenceforward  cease  to  exercise  any  of  the  duties, 
privileges  or  immunities  of  the  said  officoi  until  the  80th  day  of 
April,  1849,  and  until  his  nthsequemt  election  to  ti&d:  office,  by  the 
Justices  of  the  Court  of  Ordinary  of  said  County  of  Henry ; 
that  pursuant  to  said  loit  election  and  qualification,  under  the 
judgment  and  authority  of  nld  Justies  of  the  m^rior  Court,  so 
appointing  him  Clerk  as  afij^lJNiid,  he  has  exerdiBd  die  dutioa, 
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privileges  and  immuDities  of  Clerk  of  the*  Court  of  Ordinary  of 
said  County,  and  wme  oiher.  The  respondent's  answer  is  snp- 
polled  by  the  judgment  of  a  majority  of  the  Justices  of  the  In- 
ferior Court  of  Henry  County,  declaring  the  office  vacanif  and 
that  an  election  be  had  for  Clerk  of  the  Court  of  Ordinary,  which 
was  held,  and  Pyron,  the  respondent,  declared  to  have  been  duly 
elected,  was  qualified,  and  gave  bond  and  security. 

This  answer  of  the  respondent  does  not  appear  to  have  been 
amiTQOtrtrdt  and,  in  our  judgment,  he  fully  purged  himself  of  any 
contempt  of  the  order  pf  the  Court  on  the  qmo  VHtrranto.  He 
never  exercised  the  duties  of  the  office  of  Clerk  of  the  Court  of 
Ohliaary,  under  the  appointment  which  the  judgment  of  the 
Court*  on  the  qmo  warranto^  declared  to  have  been  illegal,  subse- 
quent t»  the  rendition  of  that  judgment,  but  under  a  new  and 
dUlutct  appointment  from  that  which  the  Court,  by  its  judgment,' 
had  vacated  upon  the  hearing  of  the  quo  yjorrantf. 

The  latter  election  was,  j»/^'iiiaya<^,  valid-^eyoc/i  necessary 
to  authorize  an  election  by  the  Justices  of  the  Inferior  Court  ap- 
pearing on  the  face  of  the  order  made  therefor. 
.  By  the  Act  of  181^,  it  is  made  the  duty  of  the  Justices  of  the 
Inferior  Court,  or  a  majority  of  them,  when  any  vacancy  happens 
in  the  office  of  Clerk  of  the  Court  of  Ordinary,  by  death,  resig- 
nation or  otherwise,  to  proceed,  without  delay,  to  appoint  some 
fit  and  proper  person  to  fill  such  vacancy.  Hotckkust  690.  The 
order  of  the  Inferior  Court  of  Henry  County,  ordering  the  elec- 
tion on  the  20th  April,  1849,  recites,  that  there  is  a  vacancy  in  the 
office,  and  that  the  Court  proceed,  without  delay,  to  fill  such  va- 
cancy ;  whereupon,  Pyron,  the  respondent,  was  declared  duly 
elected. 

It  is  in  virtue  of  this  fast  election,  and  under  the  authority 
thereof^  and  none  otker^  that  the  respondent  was  exercising  the 
duties  of  the  office  of  Clerk  of  the  Court  of  Ordinary  of  Henry 
County ;  according  to  the  answer  of  respondent,  consequently, 
he  was  not  acting  under  the  authority  of,  or  by  virtue  of  the  ap- 
pointment made  in  January,  1849,  which  the  Court,  by  its  judg- 
ment cm  the  quo  tpdrranto,  declared  to  have  been  illegal.  The 
election  of  the  20th  April,  1849,  was  ndt  adjudicated  by  the 
Court,  on  the  jve  worraiilo— -the  validity  of  that  election  wad  not  • 
embraced  in  tUt  judgment,  thero^re  the  exercise  of  the  duties 
of  die  office  of  Cleric  under  th6  new  appointment,  was  no  con- 
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tempt  of  the  judgment  of  the  Court,  oustiDg  the  respondent  from 
office,  under  the  ^ti  tippointment.  Whether  the  election'  of 
Loitve^  oil  the  second  Monday  in  January,  1849,  was  a  valid  elec- 
tibji,  or  whether  the  election  of  Pyron,  on  the  20th  April,  1849. 
was  a  valid  election,  we  express  no  opinion.  We  leave  those 
qiiaations  entirely  open,  to  be  determined  whenever  the  proper 
proceedings  shall  be  instituted  to  inquire  into  the  validity  thereof 
What  we  now  decide  is,  that  according  to  the  uncootroverted  an- 
alter  of  the  respondent  to  the  rale  nisi,  calling  upon  him  to  show 
cause  why  he  should  not  be  attached  for  contempt  of  the  judg- 
ment of  the  Court  on  the  gmo  warranto^  he  was  not  in  contempt 
of  that  judgment,  by  exercbing  the  duties  of  the  office  under  his 
neiff  appointment,  which  has  never  hoen  judicifUly  declared  to 
have  been  tMvalidg  by  any  appropriate  proceeding  for  that  pur- 
pose. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  39. — Doe,  on  the  demise  of  Josepb  S.  Worthy  tt  al.  plain- 
tiffs in  error,  vs.  Roe,  casual  ejector,  and  John  Hames,  tenant* 
defendant,  &c. 


[1.]  A  lale  of  Imnds,  under  a  jadgncnt  againat  an  executor,  de  terns  ie9{tt^ 
toH$t  conveys  a  good  title  to  the  purchaaer,  and  the  Ude  of  the  heirs  is  di- 
vested. 

Ejectment,  in  Troup  Superior  Court.  Decision  at  November 
Adjourned  Term,  1849,  by  Judge  Hill. 

This  was  ejectment  for  title,  (and  mesne  profits,)  by  the  heirs  at 
law  of  Thomad  Worthy  against  John  Hames,  for  4  lot  of  landj^ 
owned  by  Worthy  at  his  death. 

It  was  admitted  in  the  lull  of  exceptions,  that  Worthy  owned 
the  land  at  his  death ;  that  it  -was  levied  on  attd  sold  by  virtue  c^ 
a  j[.  /2k.  M.  hia  oxeputor  and  eaE6eaUU|  in  the  usual  ferm,  '*  to  be 
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leried  of  the  goods  and  chattels,  land*  and  tenements  of  said 
Thomas  Worthy,  to  be  administered  by  them." 

The  only  point  made  was  made  by  plaintifis,  that  the  title  to 
the  land  of  the  heirs  of  Worthy,  was  not  divested  by  the  said 
Sheriff's  sale,  which  the  Court  overruled ;  whereupon,  plaintifTs 
counsel  confessed  judgment,  reserving  the  right  to  except  to  said 
decision,  which  was  then  and  there  done,  and  thus  the  case 
comes  up. 


John  L.  Stsph^nb,  for  plaintiff  in  error. 

B.H.  Hill,  and  Bull,  for  defendants. 

By  the  CourU — ^Nisbet,  J.  delivering  the  opinion. 

[1.]  The  defendant  derives  title  to  the  land  through  a  judg- 
ment, i^^  ^omw /eatotorut,  against  the  executors- of  the  plaintiff's 
father.  The  pluntiff  insists,  that  a  sale  of  land,  under  such  a 
jjudgment,  does  not  divest  the  heirs  ;  because,  he  says,  the  title  is 
primarily  in  the  heirs;  that  it  doea  not  pass  to  the  executor;  and 
although  lands  are  liable  to  pay  debts,  yet  only  secondarily  liable 
after  the  personal  estate  is  exhausted,  and  only  then  liable,  through 
an  order  to  sell,  by  the  Court  of  Ordinary.  The  heirs  may,  as 
we  have  held,  maintain  ejectment  against  a  stranger.  Their  title, 
though,  is  in  subordination  to  the  right,  and,  indeed,  obligation  of 
the  representative  of  the  decedent,  to  appropriate  the  lands,  if 
necessary,  to  the  payment  of  debts.  Lauds  are  assets  in  Georgia, 
to  pay  debts,  as  well  as  personalty.  Whether  an  executor  or  an 
administrator  can  convey  a  title,  except  through  an  order  of  the 
Ordinary  to  sell,  would  be  a  very  different  question— *a  question 
not  made.  There  is  no  doubt  but  that  the  law,  through  a  judg- 
meuU  can  sell  lands  of  a  decedent.  A  judgment  de  bonis  testato- 
ris,  binds  all  the  property  of  the  estate,  both  real  and  personal. 
Here,  as  well  as  in  England,  the  personal  estate,  if  there  be  no 
express  directions  in  the  will  about  the  payment  of  debts,  is  gen- 
erally first  liable.  It  is  the  duty  of  the  representative  so  to  apply 
Jt^  and  if  he  fail  in  this  duty,  and  the  real  estate  is  unnecessarily 
jKdd,  under  judgment,  to  pay  debts,  he  may  be  guilty  of  a  devas- 
ta^  Here  ia  a  valid  judgment  against  the  whole  estate,  ren- 
JiiMfid-hy  a  Coutt  of  conipelent.  Jurisdiction.     If,  by  neglect,  the 
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executors  have  permitted  the  judgment  to  pass,  and  the  heirs  are 
wronged  by  an  unnecessary  sale  of  the  land,  let  them  look  to 
them.  The  lien  of  this  judgment  attached  upon  the  land,  and  a 
aale  under  it  dirested  their  title. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  40. — Joseph  S.  Wortht  et  al,  plaintifi's  in  error,  ri.  Sam&y 

T.  Johnson  et  ah  defendants. 

[1.]  To  sutbu'n  a  hill  agunst  the  charge  of  niultifarioasncn,  it  is  not  iudia- 
pensable  that  ali  the  partiei  should  have  an  interest  in  all  the  matters  con* 
tuned  in  tho  suit  It  is  sufficient,  if  cmch  party  has  an  interest  in  some 
matter  in  the  soil,  which  is  common  to  all,  and  duy  are  connected  with 
others. 

[2.]  Creditors  and  heirs,  as  a  general  rule,  can  only  loe  third  persons  through 
the  represeutatK-e  of  tlie  estate.  The  exception  is,  where  there  is  coUu* 
•ion,  insolvency,  unwillingness  to  collect  the  assets,  when  called  on,  or 
aome  other  like  spcx^ial  circtimstance. 

[3.]  If  heirs  elect  to  set  aside  purchases  made  by  executors,  administrators, 
or  guard iaus,  at  their  own  sale,  they  must  go  into  Equity ;  and  such  aalea 
are  roidable  only,  and  not,  per  $e,  void. 

[4.]  The  doctrine  of  market  ofpert  in  England,  has  not  been  generally  recog- 
nized or  enforced  in  this  countr}'. 

[5.]  The  doctrine  of  market  overt,  applies  tajmikud  eale$,  as  well  as  lo  public 
sales,  made  under  authority  of  law,  by  executors,  administmtors  and  guar- 
dians ;  and  eaveai  emptor  is  the  rule  of  all  such  sales. 

[6.]  Neither  are  Sheriffs,  executors,  or  other  officers  of  the  law,  and  troa- 
tees,  liable  for  the  title  or  soundness  of  property  sold  by  them,  at  public 
sale,  unless  upon  their  own  express  wampty,  or  where  finaud  exists. 

[7.]  Neither  Sheriffs,  nor  executors,  or  administrmtors,  can  bind  the  exocatioB 
debtor,  or  the  estate  of  their  testator  or  intestate,  by  any  covenant  respect- 
ing the  property  sold,  or  any  other  contract  originating  with  themselTct, 
and  unauthorized  by  law. 

[8.]  All  such  covenants  are  personal  merely,  if  it  can  be  plainly  inferred  ttat 
they  intended  so  to  bind  themselvep. 

[9.]  Is  it  necessary  to  its  Talidity,  that  every  order  of  tlie  Court  of  Ordinary, 
Buthorixiug  a  sale  of  real  estate  or  ilaves,  •houid  recite,  upon  its  fiue,  thai 
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it  wu  made  foil  j  and  plaauly  to  aiipear  to  the  Court,  that  the  nmc  wai  for 
tbe  benefit  of  the  heira  and  crediton  of  the  ectate  f     Qnerr. 

[10.]  EzecQton  and  adminiatraton,  in  making  ralei  of  property,  muft  coaaply 
with  the  itatutory  proviaion*,  which  anthorize  thi*ui,  in  vrvry  estential  di- 
rection ;  otherwiae,  the  intrreat  of  hcin  and  crediton  will  not  be  diveitrd. 

[11.]  Thia  rule  has  been  lomewhat  relaxed  in  favor  of  honm  JiAe  pnrchaiem, 
but  operates  with  fait  force  against  executors  and  administrators  who  par- 
chase  at  their  own  sales,  as  well  as  against  those  who  subse<iucnt}y  dcrire 
title  from  them,  under  w^  judicial  sale,  as  execution  debtors. 

[r2.]  The  Statute  of  Limitations  is  a  good  objertiun,  as  a  defence  by  demm^ 
rer,  if  the  facts  appear  npon  the  taem  of  the  bill ;  if  nut,  it  must  be  made 
a%'ailablc  1^  plea.  In  Equity,  if  the  complainant  be  within  any  exception 
of  the  Statute,  it  is  iucombent  on  him  to  state  it  in  his  bill. 

Bill  for  discovery  and  relief,  in  Troop  Superior  Court.  De* 
murrer  decision,  bj  Judge  Hill,  at  November  Adjourned  Teroiy 
1849. 

The  heirs  of  Thomas  Worthy  filed  this  bill  against  certain  pur- 
chasers of  nogroeii  aold  by  his  executors,  at  public  sale,  and 
againsi  the  present  holders  of  certain  other  slaves  that  were  bought 
by  said  executony  at  their  own  sale,  and  which  had  been  sold  by 
the  Sheriff,  m  ttie  property  of  said  executors. 

The  bill  avers  that  Thomas  Wurthy  died  testate,  leaving  all 
the  negroes  here  in  dispute  for  equal  distribution  between  hia 
wife  and  children.  He  conferred  no  power  on  the  executors  to 
■ell  the  same.  The  executors  obtained  an  order  of  the  Ordinary 
Court,  to  sell  said  slaves  and  the  real  estate,  which  order  did  w^ 
recite  the  existence  of  the  specified  pre-requisites  of  the  Sti 
to  the  granting  of  said  order,  but  simply  recited  that  it  was' 
plied  for,  and  the  executors  had  ))ublished  said  application  in 
terms  of  the  law— did  not  recite  that  the  other  personal  property 
and  the  hire  of  the  negroes,  were  not  aufficient  to  pay  the  debts, 
&c. ;  that  under  said  order,  the  executors  proceeded,  and  sold 
the  said  negroes,  without  having  advertised  said  sale  sixty  days, 
in  any  public  gaxette,  or  at  the  court-house  door ;  that  at  said 
•ale,  a  part  of  the  negroes  were  purchased  by  some  of  these  de- 
ftodaata,  and  another  portion  were  purchased  by  said  executors, 
wUA  latter  portion  had  thereafter  been  sold  to  some  others  of 
tkeae  defendants. 

The  bill  was  demurred 
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1st.  For  multiftiriousness ;  no  privity  in  defenilants ;  cause  of 
action  is  separate  ami  di:)tinct  against  each  one ;  and  no  combi- 
nation shown. 

2d.  It  18  brought  in  the  name  of  the  wrong  parties ;  should 
Lave  been  brought  by  Worthy's  legal  representative, 

3d.  That  complainants  have  a  Common  Law  remedy. 

4th.  There  is  no  erpiity  in  the  bill. 

The  Court  sustained  each  of  the  grounds,  and  dismissed  the 
bill ;  and  to  thLs  decision  complainants  excepted. 

John  L.  Stephens,  for  plaintiff  in  error,  cited — 

MUfor(Vt  Plead.  2^41.  2  Vern,  37,  1  Atkyns,  2S3.  5  JM<td- 
dox  Ch,  II,  93,  '4.  McCartney  et  al,  vs.  Calhoun  ct  al,  11  Ala, 
{N,  S,)  llep.  110.  8  Vvs,  347.  Lester  vs.  Lester,  6  IL  G31.  10 
lb.  393.     17  lb.  168.     5  lb.  G80.     Prince's  Dig.  234,  238. 

B.  H.  Hill  and  O.  A.  Bull,  for  defendants  in  error,  cited — 

Story's  Eq.  PL  218,  394.  406,  '7,  412.  2  Ves.  Jr.  95,  486.  6 
Johns.  Ch.  11.  115.  Fellows  vs.  Fellows,  4  Coweny  682.  1  ATc?- 
Cord,  132.  3  lb.  371.  3  Peere  Willianis,  394.  2  McCord  Ch. 
R.  169.  4  Paige,  47.  6  Vcs.  748.  Bond  et  al.  vs.  Zcigler  ct 
al.  1  Kelly,  342. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  first  ground  taken  in  the  demurrer  is,  that  the  bill  is 
multifarious,  because  it  joins  defendants,  some  of  whom  pur- 
chased directly  themselves,  at  the  executor's  sale,  while  others 
bouglit  at  second  hand,  under  executions  against  the  executors, 
who  purchased  at  their  own  sale. 

All  the  defendants,  as  purchasers  of  the  slaves,  as  the  property 
of  Worthy,  have  a  common  interest  in  resisting  the  equity  of 
complainant's  demand.  They  have,  also,  a  common  interest  in 
sustaining  the  validity  of  the  cxecutor*s  sale,  under  which  ihej 
all  derive  title ;  and  these  points  being  common  to  all,  the  bill  is 
not  multifarious.  It  is  not  indispensable  that  all  the  parties  should 
have  an  interest  in  all  the  matters  contained  in  the  suit ;  it  will 
be  sufficient  if  each  party  has  an  interest  in  some  matter  in  the 
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suit,  and  tlicy  arc  connected  with  otbers.  Addisom  vs.  Walker,  4 
YouJig  if  Coll.  444.  Parr  n.  Attorney  General,  8  Clarke  !f  Fin. 
435» 

[2.]  The  second  ground  of  demurrer  is,  that  the  bill  should 
have  been  brought  by  the  administrator,  dc  bonis  nan,  and  not  by 
the  heirs. 

The  general  rule  undoubtedly  is,  that  creditors  and  heirs  can 
sue  only  through  the  legal  representative — the  exception  is,  "  un- 
less there  be  collusion,  insolvency,  univillifigness  to  collect  Uie  oM' 
sets,  or  some  other  special  facts  to  warrant  it.  Gilbert  vs.  Thorn' 
tu  et  al,  3  Kelly f  575,  and  authorities  there  cited.  The  bill  iu 
tills  case  expressly  charges,  that  application  to  sue  has  been  made 
to  the  administrator,  and  that  he  refused  to  institute  proceedings 
for  the  recovery  of  this  property.  He  is  properly,  therefore* 
made  a  co-defendant. 

It  is  suggested  that  the  name  of  the  representative  might  bo 
used,  without  his  consent,  to  maintain  this  suit.  A  ne  exeats  how- 
ever, or  some  other  proceeding,  requiring  his  voluntary  action, 
might  become  necessary,  in  the  course  of  the  litigation,  to  protect 
the  interest  of  the  heirs. 

[3.]  The  third  gi'ound  taken  in  the  demurrer  is,  that  the  com- 
plainants  have  an  ample  Common  Law  remedy.  None  has  been 
pointed  out^-nono  occurs  to  this  Court ;  on  tlie  contrary,  they 
are  compelled  to  resort  \o  Equity  to  make  their  election — not  to 
ratify  the  purchase  made  by  the  executors  at  their  own  sale.  This 
step  is  equally  necessary  to  render  a  satisfactory  reason  for  not 
sueing  through  the  legal  representative  of  the  estate. 

[4.]  The  next  and  last  ground  in  tlie  demurrer  is,  that  there  is 
no  equity  in  the  bill ;  and  the  main  points  insisted  on  here,  are, 
first,  that  the  sale  is  valid,  and  secondly,  if  it  is  not,  that  the  de- 
fend anta^  being  bona  Jide  purchasers,  cannot  be  aflectcd  by  any 
irregularity  in  the  sale,  or  in  the  proceedings  of  tlie  Court  of  Or- 
dinary, under  which  it  was  made. 

Does  the  doctrine  of  caveat  emjitor  apply  to  the  public  sales  of 

executors,  administrators  and  guardians,  made  under  tlio  author- 

.  ^tj  oC  law?     While  the  rules  relating  to  market  overt  in  England, 

*     by  ¥i3iich  certain  privileges  are  allowed,  which  are  not  granted  to 

' .    private  sales,  have  not  generally  been  recognized  or  enforced  in 
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this  ecuintry,  and  tbo  doctrine  obtains  here,  that  no  person  can 
make  a  valid  sale  of  property  to  which  he  has  no  title,  and  which 
he  is  not  authorized  by  the  real  owner  to  sell : 

[5,]  Judicial  sales  are  an  exception ;  and  in  respect  to  these,  as 
well  as  sales  made  under  the  Probate  Acts  of  the  several  States, 
and  sales  of  goods  found,  and  of  eiitrays,  the  general  rules  of 
market  orert  apply.  The  Monlc  Alrgrc^  9  Wheat.  Reps.  61G. 
Heacoek  vs.  Walker,  I  TffUr's  R.  341.  Forsyike  vs.  EUis,  4  /.  J. 
Marsh.  298.     SimM  vs.  Alexander,  3  Yeates*  R.  2G8. 

In  South  Carolina,  it  has  been  expressly  held,  that  eateat  emptor 
is  the  best  possible  rule  that  can  be  laid  down.  The  Court  em- 
phatically states,  that  all  who  attend  such  sales,  onght  to  take 
care  and  examine  into  the  title,  &c. ;  that  no  warranty,  express 
or  implied,  can  be  raised  on  the  part  of  the  owner,  as  to  whom 
the  proceeding  is  compulsory ;  nor  of  the  Sheriff^  who  is  the 
mere  agent  of  the  Court;  nor  of  the  Court  itself— and  that  the 
purchaser  was  compelled  to  pay  the  money  bid  at  such  sale,  not- 
withstanding any  defect  in  the  title.  The  Crtditors  ef  Thayer  0#. 
Skerif  ff  Charleston,  2  Bay.  170. 

[6  ]  In  the  case  cited  from  Wheatom,  the  question  of  liability 
in  judicial  sales,  particularly  as  to  the  quality  of  goods,  was  very 
fiilly  considered,  and  it  was  there  held— 

1.  That  the  owner  is  not  chargeable  for  any  representation  or 
warranty  of  the  ogent  of  the  law  in  selling. 

2.  That  the  officer  is  only  the  minister  of  the  law,  to  execute 
the  orders  of  the  Couit,  and  cannot  be  considered  as  warranting 
the  property  sold,  so  as  to  render  himself  personally  liable, 
while  he  acts  within  the  scope  of  his  authority ;  and  that  the  rule 
caveat  emptor  applies,  generally*  from  the  nature  of  the  transac- 
tion, to  all  judicial  sales. 

Where  a  SheriflT  sells  goods  on  execution,  there  is,  probablyp 
an  implied  warranty,  that  he  does  not  know  that  they  are  not  the 
property  of  the  execution  debtor ;  and  for  a  breach  thereof,  as- 
sumpsit would  lie,  perhaps,  at  the  instance  of  the  purchaser 
against  the  officer,  to  recover  to  the  extent  to  which  he  has  been 
damnified  by  the  deception.     Pets  vs.  Blades,  5  Taunt.  657. 

[7.]  The  same  doctrine  applies  to  sales  made  by  executors  and 
administrators,  under  authority  of  law.  A  license  to  sell,  gives 
DO  power,  by  warranty,  to  bind  the  estate  which  they  represent. 
It  would  be  but  ressonable,  that  the  Legislature  should  con&r 
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iShb  power,  uncUr  certain  restrictions.  It  would  enable  trusteea 
to  tell  fer  m  better  price.  And  wby  ahould  not  tbe  estate,  at  any 
ratOy  to  the  extent  of  the  residue  in  the  bands  of  the  represeata- 
UTOy.  be  responsible  to  the  holder  for  any  lailuret 

StiOi  I  repeat,  the  principle  unquestionably  is*  that  tbe  repre- 
eentatiYe  has  no  power  of  charging  the  effects  of  the  estate,  by 
any  contract  originating  with  himself;  neither  is  he  required*  by 
•ny  duty  of  his  office  or  trust,  to  enter  into  personal  obligations 
raapeeting  property  which  he  sells.  He  is  at  liberty,  to  be  Sttre, 
to  do  so,  il  he  chooses,  and  by  tkus  exciting  the  confidence  of 
parchasors,  enlarge  the  proceeds  of  the  sale. 

[8.]  The  exemption  of  executors,  administrators  and  other 
trasteest  from  personal  responsibility  to  a  purchaser,  except 
where  fraud  exists,  or  there  is  an  express  warranty,  seems  to  be 
indispensable.  For  who  would  accept  an  office  of  this  kind«  if 
ha  were  to  become  necessarily  the  guaranteOt-of  him  whom  he 
represents,  of  the  good  title  and  soundness  of  all  the  property 
submilted  to  his  charge,  and  which  be  may  be  obliged,  by  order 
of  Courtf  lo  selL  It  would  be  but  poor  indemnity  to  have  to 
kiok,  if  a  recorery  were  had  ag^nst  him,  to  creditors,  distribu- 
lees  and  legatees.  It  would  but  ill  comport  with  the  policy  d 
the  law,  that  officers  so  necessary  should  be  subject  to  the  operar 
tion  of  a  principle,  so  fraught  with  danger  to  their  interest,  as  to 
deter  erery  one  from  the  acceptance.  2  Har.  if  GifL  176.  It 
might  be  otherwise,  if  the  purchase  money  remained  in  their 
hands,  unadministered. 

Can  an  executor  or  administrator  become  a  purchaser  at  his 
own  sdet  In  some  of  the  States  it  has  been  decided,  that  such 
sales  are,  per  te,  void ;  and  the  Legiskture  of  this  State,  by  a  re- 
ceat  Statute  in  relaticm  to  Sherifis,  have  gone  &r  to  sanction  this 
prindple.  They  hare  nut  only  prohibited  Sherifis  from  buying 
at  their  own  sales,  but  d€»clared  all  such  purchases  absolutely 
null  and  have,  in  addition,  subjected  the  officer  to  a  public  pros- 
ecution and  sayere  punishment,  upon  conviction  for  a  violation  of 
the  law.  And  much,  perhaps,  might  be  said  in  support  of  this 
principle,  upon  the  score  of  public  policy. 

The  doctrine,  however,  maintained,  as  it  respects  this  class  of 

tfiisteesy  by  this  Court,  is,  that  where  a  purchase  is  made  by  a 

troatee,  on  his  own  account,  of  the  estate  of  the  cestui  que  truetf 

aUioB|^.sold  at  publie  Auction,  Jt k  in  the  option  of  the  eegtid  gm 
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imjl  to  set  aside  the  sale,  whether  homa  fide  made  or  not;  and 
that  it  is  voidable  only  and  not  absolutely  void.     Campbell  vs. 
Waller,  6    Vet.  678,  680.     13    Vc9.  601.    Ex  parte  Lacey,  6 
Tes,  625.     Ex  parte  Bennett,  10    TW.  381,  385,  386.     Morse  w. 
Roffid,  12  Ves.  355.     Whitcomh  rs,  Minckom,  5  Mad,  Rep.  91. 
BelPs  Supplement,  pp.  11,  12.     The  heirs  should  make  their  elec- 
tion within  a  reasonable  time,  otherwise  they  would  be  precluded. 
It  is  contended  that  the  defendants,  or  at  least  that  portion  of 
them  who  bid  off  property,  directly,  at  the  sale,  themselvest  are 
■protected  in  their  title,  because,  as  it  is  alleged,  they  are  homa 
fide  purchasers,  even  admitting  the  sale  to  have  been  contrary  to 

law. 

[9.]  Two  objections  are  taken  to  the  legality  of  the  sale.  One, 
that  the  order  of  the  Court  of  Ordinary  does  not  show,  upon  its 
face,  that  the  Court  had  jurisdiction ;  and  the  other,  that  the  pro- 
perty was  not  advertised  for  sixty  days,  as  required  by  the  Sta- 
tute. The  Act  of  1829,  provides  that  "  It  shall  be  lawful  for  the 
Inferior  Courts  of  the  several  Counties  in  this  State*  when  sitting 
for  ordinary  purposes,  to  order  the  sale  of  any  slave  or  slares, 
belonging  to  the  e^^tate  of  any  testator,  or  intestate,  or  ward,  on 
the  application  of  the  executor  or  executors,  administrator,  ad- 
ministrators or  administratrix,  or  guardian  or  guardians,  which 
shall  be  at  public  auction,  and  on  the  first  Tuesday  in  the  month, 
between  the  usual  hours  of  sale,  at  the  place  of  public  sales  in 
the  County  where  the  letters  testamentary  of  administration  or 
guardianship  may  have  been  granted,  giving  sixty  days'  notice 
thereof  in  one  of  the  gazettes  of  the  State,  and  at  the  4por  of  the 
court  house  of  the  County  where  such  sales  are  to  be  held,  when 
it  is  made  fully  and  plainly  to  appear,  that  the  same  will  be  for  the 
benefit  of  the  heirs  and  creditors  of  such  estate,  or  of  the  ward 
of  such  guardian  or  guardians :  Proeidedt  that  a  notice  of  such 
application  for  leave  to  sell,  be  first  made  known,  in  one  of  the 
public  gazettes  of  this  State,  at  least  four  months  before  any  or- 
der absolute  shall  be  made  tliereupon."     Prince,  284. 

The  order  passed  by  the  Court  of  Ordinary,  authorizing  the 
sale,  is  in  these  words :  "  Upon  the  application  of  Benjamin  P. 
Robinson  and  Jane  Worthy,  executor  and  executiix  of  Thomas 
Worthy,  deceased,  for  leave  to  sell  the  real  estate  and  all  tlie  ne- 
groes of  said  Thomas  Worthy,  late  of  this  County,  deceased,  and 
having  published  the  same  in  teims  of  the  law*  it  is  ordered  by 
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tlw  ConrI,  that  thej  proceed  to  sell  the  same  in  terms  of  the  law 
in  sach  case  made  and  provided." 

The  Ull  charges,  that  the  sale  wan  not  advertisod  for  sixty  days, 
nor  at  the  court  house  door,  as  required  by  law  and  the  order  of 
the  Court. 

In  Ciemenes  v$.  HfndersoH,  (4  Ga.  Rep,  148,)  this  Court  held, 
that  **  In  order  to  divest  the  title  of  the  heirs  to  the  lands  of  their 
deceased  intestate  ancestor,  by  an  administrator's  sale,  it  must  be 
shown  that  the  requisitions  of  the  Statute,  authorizing  such  sale, 
had  been  complied  with ;"  and  fiuther,  that  "after  the  authority 
of  the  Court  of  Ordinary  to  make  the  sale  has  been  shown,  the 
recitals  in  the  deed  made  by  the  administrator  to  the  purchaser, 
of  the  acts  required  to  be  done  by  him,  under  the  Statute,  will 
be  considered  as  prima  facie  evidence  of  the  truth  of  such  acts 
having  been  done,  until  the  contrary  is  shown." 

It  is  not  necessary,  at  this  lime,  to  express  any  opinion  as  to 
the  validity  of  the  order  under  which  this  sale  was  made.  One  of 
my  brethren  is  very  clear,  that  this  order  is  insufficient;  that  our 
Courts  of  Ordinary,  like  all  other  Probate  Couru,  both  in  £ng^ 
land  and  in  this  country,  are  Courts  of  limited  jurisdiction,  and 
that  if  no  warrant  is  found  upon  the  fiice  of  the  proceedings  of 
the  Court,  that  then  their  acts  must  be  taken  to  be  coram  wm 
judice ;  that  the  fact  does  not  appear  in  this  order  that  it  was 
made  fully  and  plainly  to  appear,  that  the  contemplated  sale  was 
lor  the  benefit  of  the  estate,  and  that,  consequently,  the  Court  of 
Ordinary  had  no  more  cognizance  of  the  question  of  sale,  than  a 
Justice  of  the  Peace  had. 

On  tlie  other  baud,  and  without  intending  to  confound  the  dis- 
tinction between  Courts  of  general  and  special  jurisdiction,  some 
of  tts^hink,  that  Courts  should  give  a  liberal  construction  to  Sta- 
tutes authorizing  the  sale  of  real  estate  and  slaves,  in  Georgia, 
by  executors  and  administrators ;  that  public  policy  requires  that 
all  reasonable  presumptions  should  be  made  in  support  of  such 
sdes,  in  favor  of  bmia  Jide  purchasers,  especially  respecting  mat- 
ters in  pai9.  The  number  of  titles  thus  derived,  and  the  too  fre- 
quent inaccuracy  of  Clerks  and  others  concerned,  in  effecting 
diese  sales,  renders  this  absolutely  necessary;  that  if  a  different 
rule  prevailed,  purchasers  would  be  timid,  and  estates  conse- 
quently sold  at  a  diminished  value,  to  the  prejudice  of  heirs  and 
creditors;  moreover,  that  m^re paper  work  of  this  sort  will  afford 
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BO  guaranty  fi>r  die  security  of  estates,  it  being  a  notorious  &ety 
that  the  fraudulent  and  selfish  are  the  very  Pharueu  rf  tke  laWp 
as  to  all  formal  obserrances,  and  that  widows  and  orphans,  as 
wen  as  creditors,  must  look  alone  for  protection  to  the  vigilance 
of  our  Courts  of  Ordinary. 

I  allude  to  this  point  at  this  time,  simply  for  the  purpose  of  calU 
ing  attention  to  it,  and  of  suggesting  to  all  concerned,  the  impor- 
tance of  reciting,  in  all  orders  for  the  sale  of  property,  the  facts 
which,  under  the  law,  authorize  the  Court  to  interfere ;  and,  fitf- 
ther^  that  as  a  part  of  the  proceeding,  it  may  be  of  vital  cons^ 
quence  to  send  up  a  copy  of  the  petition  of  the  party,  upon  which 
Oie  action  of  the  Court  is  predicated,  as  this  may  be  sufficient, 
under  any  view  of  the  law,  to  confer  juxis^ction. 

[10.]  It  is  conceded,  on  all  hands,  that  executors  and  adminis- 
trators, in  making  sales  of  property,  must  comply  with  the  statu- 
tory provisions  authorizing  them,  in  every  essential  direction ; 
otherwise,  the  interest  of  heirs  and  creditors  will  not  be  preclud- 
ed. Monroe  V9.  Jamest  4  Afim.  200.  Ejmx  et  ai.  v#.  Jenks,  7 
Mass.  IL  492.  WUey  ^  Ga^e  vs.  WhiU  ^  Letter,  3  S.  ^  P. 
358. 

[11.]  And  while  this  rule  may  be  somewhat  relaxed  in  favor  of 
innocent  purchasers,  (6  Porter^  219,  262.  1  Ala.  R.  N.  S.  708. 
9  lb.  285,)  yet  it  will  certainly  operate  with  foil  force  against  ex- 
ecutors and  administrators,  who  purchase,  at  dieir  own  sales*  as 
well  as  against  tliose  who  have  subsequently  derived  title,  through 
a  judicial  sale,  from  them,  ss  execution  debtors. 

[12.]  The  Statute  of  Limitations  has  been  relied  on  in  the  dis- 
cusrion,  and  this  objection  may  be  taken,  no  doubt,  as  a  defence 
by  demurrer,  if  it  appear  on  the  the  face  of  the  bilL  At  Com- 
mon Law,  the  plaintiff  replies  to  the  ple»  of  the  Statute,  if  he 
would  take  himself  out  of  it ;  but  in  Equity,  if  he  be  within  any 
exception  of  the  Statute,  it  is  incumbent  on  him  to  state  it  in  his 
bill ;  but  here,  the  pleader  has  intentionally  or  otherwise,  omitted 
to  state  the  time  when  the  negroes  in  controversy  were  sold  by 
the  executors,  when  the  Statute  would  begin  to  run  in  fovor  of 
the  defendants,  unless  prevented  by  some  special  reason.  Under 
these  circumstances,  it  can  only  be  taken  advantage  of,  by  plea. 

Some  of  the  matters  of  which  I  have  treated,  might  have  been 
avoided.  Having,  however,  determined  to  overrule  the  demur- 
rerv  and  to  send  this  bill  back,  to  be  pleaded  to  or  answered,  I 
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tboaghtit  teat  to  advert  to  them  now,  ea  they  wooU  be  neceas^- 
jflyiemlYediB  a  trial  upon  the  meiita. 
-   Jodgmest  rerened. 


.  ih — ^Benjamin  H.  Camebon  et,  aL  plaintifik  in  orror,  fw. 

Stephen  Ward*  defendant. 

w 

[I.]  Where  C  «kl  J  ol)laiiie<l  the  legal  title  to  land,  as  §K»rHf  tor  a  fmaU  ram 
adtueed  to  W,  under  jp^cuUajr  circmmtances — the  tamadranced  not  being 
4ia»faulh  the  alleged  vahMi  ef  fbe  fend — pronisiiig  to  re<^yey  the  sav* 
la  W,  oa  Ae  re-pi^meiit  of  thaaom  advaaeed  with  intereity  bat  who  Inwd- 
^cnUy  eoirreyed  the  land  to  a  kommJUe  purcliaifr;  /Md»0Bad«iiMrrFrlo 
.  the  bOly  inaiatiag^oB  thi;  Statate  of  Fiaads,  at  a  bar,  that  tbe  denmrrer  ifaouhl 
be  oremded— tiiat  the  Statute  was  intended  to  prtwent  frumd,  not  to  proUii 
U;  and  durt  in  nch  catea,  a  Court  of  Equity  would  take  hold  of  the  con- 
■oioBee  ti  Ae  defendantty  and  bold  them  aa  tm§tee§,  for  the  benefit  of  the 
par^  demanded. 

BiU^  fte.  in  Troup.    Deciaion  by  Judge  H1LL9  at  November 
Term,  1849. 


.  Thia  bill  alJegea«  that  in  1835,  Stephen  Ward  pnrchaaed  of  one 
Thomaa  Walker,  lot  No.  3,  in  11th  Diatrict  of  Troup,  fort750 ; 
that  Walker  had  bought  of  one  CbrLitina  Thomaa,  the  drawer,  in 
1832 ;  Ward  went  into  immediate  poaaeaaion,  and  ao  continued 
widl  the  latter  part  of  1847 ;  that  in  1^5,  he  wrote  to  the  Snnrey- 
or  General  to  know  if  the  gprant  had  iaaued,  and  waa  informed 
dia^  it  did  laaue  before  the  purchaae  by  Walker;  that  in  1847, 
he  l^nned  that  aaid  lot  had  been  gpranted,  under  the  then  late  law, 
to. Thomaa  Whitaker,  and  aold  by  him  to  Pleaaant  Compton ;  that 
in.NoTeinberi.l847,  he  went  to  MiUedgeville,  and  that  Comptoa, 
under  the  p<9cu£ar  circumatancea,  agreed  to  aell  him  the  lot  for 
ttOO ;  that  the  de&ndanU  below,  Cameron  and  Johnaon,  being 
there,  aa  nembera  of  the  Legislature,  and  hia  immediate  repr^ 
watatiTea,  in  whom  he  had  great  eonfidekice,  adviaed  him  to  pay 
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t^e  $200t  and  thiw  keep  his  homestead; -that  apon  his  repljiiig» 
that  he  had  not  the  money  with  him,  they  agreed  to  advance  him 
the  9200,  am]  for  their  security,  were  to  take  the  title  in  their 
own  Jiamest  which  tliey  agreed  to  make  to  him  on  their  return 
home,  upon  his  refunding  the  money  with  interest ;  that  having  a 
little  more  money  with  him  than  sufficient  to  pay  his  expenses 
home,  he  handed  them  $20  towards  the  land;  that  about  26th  De- 
cember thereafter,  about  the  time  he  expected  them  home,  ho 
procured  the  money,  and  sent  it  by  a  friend  to  Cameron's  house, 
and  learned  that  he  had  not  then  returned  ;  that  shortly  after,  he 
was  taken  sick,  and  about  1st  February,  1848,  ho  procured  the 
money  to  be  again  carried  to  Cameron,  who  informed  the  messen- 
ger that  Johnson  had  sold  the  land  to  one  Wm.  A.  Spear;  that 
the  money  was  then  tendered  to  Johnson,  and  a  deed  demanded, 
who  declined  making  it,  for  the  reasons  named.  The  value  of 
the  land  is  alleged  to  be  one  thousand  dollars.  The  biU  prays 
that  defendants  below  be  decreed  to  pay  the  value  of  the  land, 
•1000.     This  bill  was  demurred  to— 

Ist.  Because  it  showed  on  its  face,  that  complainant  had  as  am- 
ple and  adequate  relief  at  Common  Law,  as  in  £quity. 

2d.  That  there  was  no  equity  in  the  bill,  and  insisting  on  the 
Statute  of  Frauds. 

The  Court  overruled  the  demurrer,  and  ordered  defendants  to 
answer,  &c.  To  which  ruling,  defendants  excepted,  and  thtis  the 
case  eomcs  up. 

B.  H.  Hill  and  Stores,  for  plaintiff  in  error. 

■?  ■*• 
Cole,  for  defendant  in  error. 

By  ike  Court. — ^Wahnbr,  J.  delivering  the  opinion. 

[l.J  Thexomplainant  alleges  that  he  purchased  the  lot  of  land 
in  controversy,  in  1835,  from  Walker,  for  which  he  paid  $760  00, 
went  into  the  possession  of  it,  and  made  valuable  improvements, 
not  doubting  the  grant  from  the  State  had  issued ;  that  in  1847,  to 
his  surprise,  he  learned  that  the  lot  was  not  granted  at  the  time 
of  his  purchase  from  Walker,  bat  had  been  granted  to  one  Whit- 
aker,  under  the  late  Act  of  the  Legislature,  who  had  sold  it  to 
Compton ;  that  he  visited  Milledgeville  during  the  session  of  tbe 
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(fltgialaciire  of  1847,  to  we  Conpton  in  relmtion  to  the  Iftnd,  wfao» 
mjiier,  the  jMnrfiar  cireonstanees  of  xhe  ease,  egreed  to  sell  the 
lend  to  him  for  9200,  which  the  complainant  dlleges  was  worth 
SJiOOO.  The  defendants  heing  the  friends,  both  peraonal  and  politi- 
cal^  of  the  complainant,  and  his  immediate  representatives  in  the 
Ziagislatarey  and  haying  entire  eemfidemee  in  them,  he  sought  their 
eonnsel  and  advice  in  the  tnattcr.  They  advised  him  to  purchase 
the  land  at  the.  price  which  Compton  offered  to  take  for  it.  On 
tfae-complainaut  telling  them  he  did  not  have  the  money  with  him, 
ttie  defendants  offered  to  advance  it  for  him,  and  for  their  jwacnVy, 
^reed  to  take  the  title  in  their  own  names,  and  on  their  return 
home^  re-convey  the  same  to  the  complainant,  upon  his  refunding 
them  the  S200,  with  interest  thereon ;  whereupon,  Compton  exe- 
cuted the  title  to  them,  they  having  advanced  to  the  complainant 
the. $900  in  payment  therefor.  Before  leaving  MiUedgeville,  the 
CQimplainant,  finding  ho  w.oidd  have  more  money  than  sufficient 
to  pfky-his  expenses,  paid  over  to  them  820,  in  part  payment  of 
the  $200  advanced  to  him.  The  complainant  sent  the  money  to 
one  of  the  defendants,  before  the  25th  December,  but  Cameron 
had  not  then  returned  home.  Complainant  was  taken  sick,  and 
was  not  able  to  go  and  refund  the  money  in  person  imm€)diate1y 
afler  their  return  home,  but  ab4)ut  the  first  of  February,  1848,  he 
sent  the  money  to  Cameron,  one  of  the  defendants,  by  the  hand  oi 
A.  Wilkinson,  who  was  told  by  Cameron,  that  Johnson,  the  oth- 
er defendant,  had  sold  the  land  to  Spear,  and  made  a  deed  to  it, 
and  refused  to  receive  the  money. 

So,  it  will  be  perceived,  from  the  allegations  in  the  complain- 
ant's bilk  ^bich,  for  the  purpose  of  this  decision,  must  be  taken  to 
be  tniaiHBittt  the  defendants,  taking  advantage  of  the  confidence  of 
the  complainant,  and  obtaining  the  deed  only  as  xeemrity  for  the 
monej -advanced  by^them,  to  enable  the  complainant  to  purchase 
the  land  from  Coippton,  for  the  9matt  eum  of  8200,  when  it  was 
worth  81 000,  they  now  seek  to  appropriate  the  benefit  of  com- 
plainant'a  law  purchase  to  themselves,  and  to  realise  the  full  val- 
ue of  th^- land,  and  when  he  calls  upon  them  to  account  with  him, 
they  -eonfeaa  the  aDegations  made  in  the  bill  by  their  demurrer, 
and  insist  on  the  Statute  of  Frauds,  as  a  bar  to  his  right  to  call 
'them  to  account  for  this  act  of  bad  faith  on  their  part. 

The  Statute  of  Frauds  was  enacted  to  /irTecii^  fraud,  not  to  pro- 
leef  Buch  ^tranaaction  as  this  is  alleged  to  be.    Mr.  Justice  iSlory, 
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•pedkiog^dftlMStataW  of  Frauds,  says;.  ««  Id  Ihaxoiiitnieticm  of 
tfant  Statuto^  a  general  principle  baa  been  adopted,  that,  aa  k  i^ 
AMngaedas  a  protecrion  againit frauds  it  sball  nerer  be-^lowed  to 
be  M  up  aa  a  protection  and  tuppwt  qffraudJ*  1  8tar^*s  Kftt^ 
ty,  383. 1330.  Roberts  m  Frauds,  79, 103.  SirMlmmd  «a<  Al- 
dfidgt,  9  Vue^f  510,  Mesta&r  9t,  Oifhapie,  11  FeMf,  6S7.  *S. 
Bro^BH  w.  Lyntk,  1  Paiges  Ck.  Rep.  147.  Thia  ia  aprc^>er  eaae 
ibr  Eqaitf  jmiBdictioR.  Id  eaaea  ofjraud,  a  Gonrt  <^  Equity 
w3l  take  hold  of  the  conacienoe  of  the  defendant,  and  hold  kim  aa 
m  IhMltfr,  fi>r  the  benefit  of  the  party  defrauded,  and  not  allow  bioi 
tn  loiter  himaelf  under  the  Statute  of  Fraada,  aa  he  might  do  in 
aConrtofLaw. 

The  defendanta,  in  jnaiice  to  thenaelTea,  ought -to  answer  th^ 
aOegationain  thia  bill,  and  tlie  Court  below,  Tery  properly,  over- 
ruled their  deniutrer. 
'  Let  the  judgtftent  of  the  Court  below  be  affirmed. 


No.  42.— Edwadd  BaovGHToir,  admbiaCrafor,  fte.  plaintiff  in  er- 
ror, vs.  CHABLEa  Wear,  defendant. 


[10  Thr evttlBgoirihe  aaiBcr sla  nvef^to ajoint aad  ieveial  nalo^  with  Ae 
aoBfleatofths  payee,  ia  sot  •iich»Htttorial  altrtaiea  m  will  fatvaUeto  it. 

[9.)  A  Kmiiatioa  of  a  pfwiwogy  aote^  iiMwiWHadei;  hy  deed  or  will:  MU; 
tobe^ood. 


AsBumpMt^  from  Troup  County.  Deciaion  \j  Judge  Hiu«p  at 
Nbveoiber  Adjourned  Term,  1849,. 

Chariea  West  brought  Ua  action  againat  Brougfaton,  adminia- 
trator  of  L.  Lackey,  on  thia  note :  "  One  Jay  after  date,  I  proaiae 
to  pay  Chariea  West,  or  bearer,  five  hund^  doUara*  fiir  value 
received,  with  interest  from  25th  I^scemher  kat  .  January  £8, 
1842L"    Cefividaafa  counnel  objected^  on  the  tnalj.  to  aaid  note  aa 
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hec9xme  it  had  been.  alfim?od  without  flie  knowledge  of 
Lwk0y»  the  maker,  in  thia,  that.ihe  nanui  oi  one  Thoa.  MeKjee# 
aahe  faadaigiM^  aa^aoretyt  had  been  eraaed  at  luaiequegt-— eraaed 
hf  Wert*  the  hcdder.  An  aate>nuptial  fettlenent  deed  waa  tbati 
veadr  whtbh  aetded  upon  tniateeai  finr  the  aole  and  leparate  uae  of 
Weafa  iatended  wiie»  during  Jier  lift,  widi  reinainders  ofer^eer« 
faiB  ajpecifad  property,  among  which  were  certain  promiaaorj 
eirtca,  (for  wll(^  the  npC6  sued  on  waa  anbatifnted)  and  certain 
•pericfaabie  and  ho«aeiioid  fiimitore. 

The  ObCfftjcharged  the  Jury,  that  the  alteration  of  the  note 
vaa  aa  immaterial  one,  and  did  not  afiect  ita  validity ;  and  thil 
aaeaCate  in  remainder,  .conld  not  be  created  in  promiaiory  noCea, 
«nd  tlmi;  by  aaid  deed,  the  tnnteea  todc  no  interett  in  the  notei^ 
and  that  the.  title  remained  in  Weat  and  hia  wife. 

To  wJuoh  charge  and  direction  of  the  Court,  defendant  alio 
exceipted,  joid  on  all  tbeae  grouada,  filed  hia  bill  of  exception^ 
sndbringrup  thia  caae. 

&  BL  1£i.l  and  SroKsa,  for  plaintiff  in  error,  oiled— « 

Ckitty  om  BOb,  181,  '2.      BrecMc^s  Rep.  301.      1  Dmio,  120. 
n  Devtrew^  115.    JSU  om   Tnutees,  44.     10  John.  R.  12.    2 

IifdRAii,  ibr  defendant 
-    By  the  CSMfif^-^NiaBET,.  J.  delivering  the  opinion. 

{l,^C^rfae  raiease  of  the  aurety,  and  cutting  hia  name  off  dna 
note,  jfoib  not  invalidate  it  A  great  deal  of  the  doctrine  of  the 
liifliili  booka,  relative  to  the  alteration  of  bills  and  notes,  ariaea 
onu  cf  the  p^i<7  ^^®  Stamp  AcU  of  Great  Britain.  Those  Acta 
>  ire  not  of  force  in:  this  State.  The  poHcy  of  tho  Enffiish  Stamp 
Ada^  ia  Revenue.  The  more  contracts  of  this  sorr,  ^ttraiof  e  duty ; 
hence  the  rigidity  of  the  rules  as  to  alterations.  Alteradona  re- 
quire iiew  eontraota,  and  new  contracts  bring  larger  revenuea. 
But  aalde  from  these  Acts,  the  rules  upon  this  subject  are  ^ery 
itriA  Upon  principle,  they  ought  to  be  so.  Parties  ought  to  be 
held  to  abide  their  contracts,  as  they  make  them.  The  wriften 
eontracria  the  "evidence  of  what  are  the  rights,  and  what  the  obli- 
gaiiona  of^all  who  arepartiea  to  it.    If  one  or  more  of  the  parties, 
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0r  a  stranger,  coald  alter  or  vary  it  in  one  particular,  without  the 

• 

consent  of  other  parties,  why  not  in  aH  particulars?  And  if  ifc 
were  in  the  power  of  one  or  more,  to  alter  bills  or  potes,  witfaoufc 
the  consent  of  others,  then  the  bills  and  notes  would  be  no  evi- 
dence of  contracts.  Commercial  policy  requires, that  negotiable 
s^eiirities  should  remain  just  what  they  are  when  issued.  The 
|tfinciple  involved  is,  that  the  contract  remain  the  same,  in  order 
chat  the  rights  of  the  parties  remain  the  same.  Thd  law  is  careful 
^  permit  no  temptation  to  fraud.  It,  therefore,  will  not  permit 
a  party  to. make  alterations  in  a  bill  or  note,  .without  subjecting 
him  to  loss.  Immunity  would  be  a  temptation  to  fraud.  Any  al- 
fmxion,  therefore,  which  will  affect  the  contract^  so-  as  to  afiect 
rights  under  it,  will  make  it  void.  According  to  this  rule,  I  do 
not  see  how  the  cutting  off  the  name  and  release  of  the^surei^f  with 
the  consent  of  the  payee,  before  the  note  passes  out  of  his  hands 
-—whilst  he  is. sole  owner->-«an  invalidate  the  note.  The  payee' 
can,  if  he  will,  release  the  liability  of  any  party.  .  He  does  it,  of 
course,  at  his  peril.  He  having  done  so,  he  has  no  right  to  com- 
plain ;  and  if  such  release  does  hot  affect  the  rights  df  other  par- 
ties, they  cannot  complain.  In  this  case,  the  parties  to  the  note 
are  the  maker,  and  his  sureties,  being  joint  and  several  promisbrs, 
and  the  payee.  There  is  ho  contract  between  the  principal  and 
surety,  which  is  affected  by  a  release  of  the  surety.  Thd  prhici- 
pal  is  .bound  at  all  events,  whether  the  name  of  the  surety  is  taken 
off  or  not.  The  note,  with  the  surety's  naine  on  it,  is  joint  and 
several,  upon  which,  botb  are  together  liable  to  suit,  or  each,  . 
sixigly.  With  the  surety's  name  taken  off^  the  principal  stands  li- 
able, as  before.  He  had  no  rights,  as  against  his  surety^  whilst  Jiis 
name  was  on  the  paper,  any  more  thaft  he  now  has,  and  his  con- 
tract with  the  payee  remains  precisely  the  same.  Upon  prineiplot 
there  seems  to  be  no  reason  for  holding  that  thb -altera! ion  afiects 
this  note ;  nor  does  it,  upon  authority.  The  rule  is,  "  that  if  a 
bill  or  note  be  altered,  without  the  consent  of  the  parties,  im  amy 
material  j^tf  it  will  be  void  as  to  all  parties  not  consenting  to  the 
alteration,  even  in  the  hands  of  an  innocent  holder — as»  iu  the  date, 
sum,  time  when  payable,  or  consideration..  Nor  does  it  matter 
by  whom  made ;  the  alteration  is  fatal,  whether  made  by  a  party 
or  a  stranger — whether  innocently  or  fraudulently."  Any  thing 
will  be  material,  1  take  it,  which,  varies  the  rights  and  obligations 
of  the  parties  in  the  minutest  particular.    In.whM  particuliir  tbO 
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obliteniting  Uie  name  of  the  stvetj  aflbcts  the  principal,  I  cannot 
"866.  '  He,  in  this'case,  ii  the  only  paitj  to  be  affected.    It  is  noC* 
ah  alteration  of  thenotein  a  muUerial part.     Ckitty  on.  Bills,  181, 
182f  183,  and  notes.     Bayley  <m  Bills,  90  to  96,  and  notes. 
^  [2.]    The  presiding  Judge  held,  that  an  estate  in  remainder 
eoold  not  be  created  in  promissory  note's,  and  upon  that  holding, 
^or  isasirigned.'   This  CSoort  has  held  difierently.    A  treatise 
tiii^t  be  written  npoti  this  question,  with  propriety.     The  orig^n|» 
pifogresa  and  present  condition  of  it,  are  fniitiiil  themes  fbr  th^ 
du^Uj  of  judicial  learning.    Of  this,  I  am  neither  ambitious  nor 
dupable. 

■'Without  putdng  a  construction  upon  this  marriage  settlement, 
(fot  that  is  not  made  necessary  by  this  record)  I  shall  content  my- 
seff  with  a*anscribing  wbat  this  Court  has  said,  through  my  broth- 
*er  LnJiFKiK,  in  KirJcpatrich  vs.  Davidson,  (2  Keliy,  301.}-  '*  An- 
cteqtly,  there  could  be  no  limitation  ever  of  a  dbattel,  but  a  gift . 
fi>r  liife  carried  the  absolute  interest.  Then  a  distinction  was  ta- 
ken between  the  use  and  the  propeHy,  and  it  was  held,  that  the  nst 
might  be  given  to  one  for  life,  and  the  property  aflerwards  to  an- 
other, though  the  devise  over  of  the  chattol  itself  would  be  void. 
It  was  finally^  however,  settled,  that  there  was  nothing  in  that  dis- 
tinction, and  that  a  gift  for  life  of  a  chattel,  was  a  gift  of  the  use 
<^ly,  imd  the  remainder  over  was  good  as  an  executory  devise. 
And  die  general  rule,  as  now  established  by  numerous  dedsionsi 
18,  that  if  a  man,  either  by  deid  or  will,  limit  his  chattels  to  A  &r 
hie,  il^ith  remainder  over  to  B,  the  remainder  is  good/-'  If  it 
were  conceded  that  such  remainder  is  bad,  directly  by  deed,  yet, 
there  wotfld  then  bemo  doubt  tof  its  being  good,  whlsn  settled  by 
deed  of  trtist.  '  CMb.  on  Uses  and  Trusts,  by  Sugden,  121,  note  4. 
Hargroves^  note  6  to  Coke  Lift,  20,  a.  And  this  doctrine  extends 
to  choses  in  action,  aa  well  as  other  chattels.  1  Cruisers  Dig.  tit,  12y 
<rf.  1;  Hobson  vs.  Trevor,  2  P.  Williams,  191.  Wright  vss 
Wright,  1  Vcsey,  Sr.  ill.  Hill  on  Trustees,  44.  Fokyvs.  Bur- 
nell;  1  Bro.  C.  C.  274.  Hastings  vs.  Douglass,  Cro.  Car.  343. 
10  Mins.  R.  12.  2  Scrg.  if  Rawle,  59.  1  Burrow,  284.  1  Bai- 
ley's S.  C.R.100.  2  Kentf  352.  2  Black.  398.  13  Conn.  42. 
Cro.  J.  59.  1  Dana's  K.  R.  237.  2  Vem.  R.  59.  5  Johns.  C. 
JR.  334.     2  Day.  R.  28.     lb.  52.     2  Munf.  479.     4  McCord,  427. 

Let  the  judgment  be  reversed,  on  the  last  assigimient. 


I 


m        .     mfPKBIBS  COURT  C9  6EOROU. 


1fOr43/— AiiDUhr  TnuOEB,  plaiiiliff  in  irm,  wt.  WiLuufCo^ 

UHB,  aiiminintrtor,  dec*  dflfendmL     *  -f   '  .  , 

fl.]  A'wrilef  frf>r  wffllw  itiMniiwii,  if  •copy  MBofewred,  yd^pttrp 

{iL]  Jfcnd^pMtyfailniglP>wAn<wtlw»ntryofjwfyice»Mieq[ttfcedJi|y 
•^  tut  Bik,  befell  the  writof  error  ia  tci«imittad  to  flutOonrt,  by  theClad^ 
^k  bdvWv  will  BOl  be.p«Tiiiitled  to  opme  heve,  and,  on  motToik,  liave  the  omU- 
iftoa  fapplied. 

pL]  TWb  oMfiided  OoBititiitkm,  and  Act  of  1M5»  org»aiziag  ibif  Gobrt^  ex- 
act Am  ataioil  vigiluee  of  putiet,  snd  klfoW  no  ditcretiea  im  geiigftiiqg 
ifrvBtMrlbiMetoCKtoiciMib  .     ■  '    ^ 


PfiJi|ftlnMy  Mflriim  to  iliwniii  tke 

lit  Ifecawie  llie  taitiinoi^  was  not  embodied  in  the  biDof  ex* 


fUL  Btoeanie^  it  does  not^  eppeer,  from  the  certificate  of  ^l|e 
Cleric  ef  the  Conrtbclow^  that  antheintevvqgatorica  to  iMA  hb 
has  certified,  were  read  on  die  triaL  _      : 

ML  BeeaeaediebiDof  eseepti«ddMnot-einiKacethemBte-, 
iM  ftcts  npoe  wlndi  the  jndgmoit  of  die  Conit  was  vandeced ; 
dMrelbr^  not  enongh  he&re  due  Cowtto  enable  it  to  leriew  the 


-Itk  Became  die  Jn%a  did  not  eartify  that  die  bill  of  ezccp:» 
doiM  is  trae  and  consislent  with  -what  traaqnred  in  the  canae 
bclbre^m. 

'  iMh.  Becanse  no  copy  of  the  writ  of  eAner  was  senred  npcoi 
the  defendant  in^  error*  or  his  connael»  ai  required  by  thtf  Slsl 
Knie  of  dns  Oottrt. 

^" 
Dotal  k  Nouut ,  for  ttotson. 

A.  R.  MoiNUt,  oontim. 

JDy  tlU  ONir<^-^LviU!Km»  J.  d^Toring  the  opnionw 

(!.]  BydletlstRnleof  thisCoort^srineqaixeddiatwtteof 
error,  with  the  citations  thereto  annexed,  shah  be  filed  widi  die 
Clerk  kS  die  Bapetior  Coaxf^  when  the  orignai  .notice  of  die 
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mgBiBg  of  tiw  bin  of  exoBptioqs  is  reiorQetl  to  that  ofiice,  copiei  . 
of  wbkdH  vMideottl by  tho  coQiuel  of  dio plaimtiir  in orror, •haJi 
bo  oerrod  on  dio  dofendant  inei>ror»  by  tbe  SM^if  c£  die  Coqih 
tyror  by  ooubsoI  for  plaiotiff  in  error»  within  too  days  from  t^o 
mgaSl^  afed  eoi^fykig  of  tbe  UIB  of  •osooptidiisi  mid  ja»  emirp  ff 
tkt  mamt^MkaHie modem  iki origmtd  tgrft^^ ife oowMrf^r  jiiAe* 
r^  wkom&ke$it,  ojficiMy;  and  it  latfaen  aitde  tb^  doty  of  ibo 
fSorik:  c^  tbe  Cofiit»  wbere  tbe  trial  is  bad,  to  md  up  to  tbij^ 
Cooxtvltogetbar  with  tb^  bill  of  exoepdoos  add  transcripf  ol  tblP' 
teeord»  tbe  tm^  af  tnor  and-  citadon»  duly  by  bim  eeidfied  to  be 
ibo  ecigiiMk  file4\Ui  bit  officio.    Swpnme  Cmari  itmmdl^  31*  ^.'  • 
>     [%]  The  Writ  of-error  intbis  case  has  no  mury  of  senrice 
mi^e  thereon^  eitberby  tbe  Sheriff  of  Henry  County;  i/rhere  the 
proceeding  beloifr  tookr  place»  or  by  ihe  eoonsd  of-dio  plaintiff 
in  error  (  and  Blr^ 'Bfoore,  aa  the  attorney  of  Andrew  Turner,, 
psooposeanew^  tosapplydieoKussioBt  and  make,  the ^otry  in  this 
Coart»  ntm&pro  tenc    I^  is  resisted  (y  the  opposite  perty«  andt.H 
e€)niM^  alBdaTtt  sttbnutted»  to  the  efiept  that  the  defendant  never 
w»%ii|  fiicCf  sensed  with  a  copy. 

We  cannot  aUow  .this  entry  of  service  to  be  now  Inade..  To  . 
peamft  it»  wmddnot  QHly  repeal  tbe  Rule,  but  be,  productrve  of 
mnch.jfdsc^ief.  The  entry  ofsenricoi  if  made  as,directed«Js 
^opelosi?^'  it  caaaot  be  controverted  here*  as  the  return  of  090- 
ilrtertal  qfficera.can  be  in  die  other  Courts  of  this  State;  and  this 
IS  giwig  adnmlage  enough  to  plaigtifft  in^nror.  Tbe  eo]y  eyi- 
deice  vrtdch  we  receive  in.  this  Court,  is  that  «rfaich-is  tranaoMtted 
through  the  Clerk  of  the  Superior  Court,  and  it  all  must  be  in 
wzitiiigi  aad»  if  dejfecdve,  it-ctnnot  be  rectified,  by  amondment  or 
Otherwise*  -  The  entqr  of  s«rviee  ii  pr^samed  tohe  cprrect^  frow 
hicvuig  been  made  at  the  dme  the  act  was  done.  '  It  would  gready 
weaken  its  andiorily,  to  suffer  it  to  be  made  at  i^  future  day,  ioas* 
much  as  the  party  must  then  depend  upon  the  streogib  axid  tena^ 
city  f^  his  memory  for  its  correctness. 

We  tbink  it  impolitie  to  tempt  touaael  thu$  to.  shield  theqpH 
selves  from  the  consequences  of  their  own  neglect,  w.hen,  by  i^ 
pleadings  herOgjt  is-broaght  to  dieir  nodccr— ^h^Q»  io  order  to 
obtam  a  eontintianoe.  the  party  makes  affidavit  of  the  facta  which 
Wospedirto  pre^  by  the  absent  vritness-r-tbe. opposite  party  is 
not albwed,  by  the  96tb  Rt4o  ot  the  Superior  Courts,  to  force  a 
I>'by  an  admissiofi  of  the,  foc|s  stated  in  the  affidavit.  .  fi  KtUy, 
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-  473.  Wby  is  this  prubibited  ?  The  reasoD  is  to  .be  foun^  in  pub- 
lic policy — it  it  to  tajee  away  firom  the  applicant^  tbenmodTe  to 
r  mrite  bis  sbowing'  broader  tban  the  truth  woukl  wajrant,  and 
thaa  either  force  a  continuance,  or  procui^  the  admission  of  more 
ihstt  hfi  could  actually  prove;  in  other  words,  both  of  tkese  rules 
are  based  upon  the  same  considerations  which  Ted  to  the  enaet- 
ntent  of  S9  CharUi  IL  . 

^  If  this  defect  could  bo  now  cured,  the  other  party  might  well 
%on^plain,  that  he  was  taken  by  surprise.  He  examines  the  pa- 
pers, as  they  appear  of  file  in  the  Clerk's  office  of  the  SupieFior 
Court,  previous  to  their  transmission — he  finds  that  the  writ  pi 
error  is  not  served ;  at  any  rate,  that  no  entry  is  made  thisk-eoC  as  < 
required,  and  he  comes  here  to  have  the  case  dismissed,  on  that 
account ;  but  his  direction  is  overruled,  and  he  is  forced,  without 
preparation,  to  argue  the' cause  upon  its  merits;  for,  under  .the 
Consutution^  this  surprise  is  no  sufficient  ground  for  a  contin- 
uance. 

[3.]  To  allow  this  practice,  would  operate  unequally  upon  the- 
rights  of  parties.    Here,  the  service  is  dleged  to  have  been  made 
by  the  counsel ;  but  it  is  more  usually  done  by  the  Sheriff,  resid- 
ing often  in  a  dbtant  and  remote Oounty,  and  who  could  not 
reach  the  Court  in  time  to  amend  his  return. 

It  would  give  rise  to  exciting  and  discourteous  altercations,  on ' 
aoQDont  of  the  conflict  of  statement  between  counseL  Here, 
ead^  "paity  lias  tendered  his  affidavit — ^the  one  testifying  to  per' 
tonal  irrrtce— -the  other,  just  as  distinctly  denying  it.  .We  cannot 
and' wfll  not  try  this  issue  of  veracity,  or  memory.  We  must  and 
do  believe,  that  both  are  equally  credible,  and  entirely  conscien- 
tious ;  and  we  assume,  for  the  purposes  of  this  decision,  that  a 
copy  of  the  writ  of  error  was  served,  but  counsel  fiiiling  to  make 
entry  thereof,  as  directed  by  the  rule,  we  refuse  the  motion  to 
come  into  this  Court  and  do  it  now.  Better  that  an  individual 
should  suflfer,  than  allow  a  salutary  rule  to  be  bn^en  down, 
merely  for  the  purpose  of  relieving  a  party  from  the  consequen- 
ces of  his  own  neglect. 

In  Perrp  if  Peek  w.  Higgs,  (6  Ga.  Rep.  43,)  this  Court  held, 
tbat  if  the  bill  of  exceptions  bore  date  before  the  trial  of  the  cause, 
and  there  is  nothing  in  the  record  by  which  it  can  be  amended, 
the  writ  of  error  will  be  dismissed.  So,  if  the  party  fails  to  give 
notice,  as  required'  by  the  4th  section  of  the.  Act  organizing  this 
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CV)Or^  and  to  fild  the  tome,  triM  the  return  of  $eFvict't1iereont  with' 
mik% ^ike.requtred,{2 KeU^,  2B2.  5'Ga.Rep.  582)— ^o,  if  noti<i« 
of  the 'Signing  of  the  bill  of  exceptions, -and  copies  Of  the  writ  of 
error  and  citation,  are  not  served  within  the  time  required  by  law 
and  the  81st  Role  of  this  Court,  {i'Oa.'JRep.  525)— so,  if  the 
Cl^rk  faHs  to  make  but  and  transmit  a  copV  of  the  irecoVd,  within 
ten  days  fiiom  the  filing  of  the  original  notice,  with  entry  if^  service 
diOrtmi ;  wad  tlie  Clerk's  certificate  must  show  this  fact,  and  the  < 
omtflsidn  cannot  be  supplied  by  aliunde  testimony.'  Leak  vs.  Mo 
IhweUf  6  Ga.  Rep.  864.  Duke^  administrator,  vs.  Trippe,  1  lb. 
317.  And  the  uniform  determination  of  tins  Court  has  boon,  hot 
to  -look  out  of  the  papers  to  inquire  into  any  fact ;  but  whatever 
fiict  there  appears,  will  be  taken  to  be  true';  and  if  it  does  not  ap- 
pear m  ififiting,  it  does  not' exist     9  Kelly,  338;    Ih.  439. 

By  referefince  to  the' adjudications  of  the  Courts  of  our  sistef 
8tatte,  upon  the  subject  of  the  issuing  of  the  writ  of  crrot,  ser- 
vice thereof,  return,  ^cc.  they  are  equally  rigid  in  exacting  a  stern 
oonspliahce  with  the  rules  and  regulations  by  which  they  are  go-  ' 
verned*  It  is  true,  thaf  in  some  of  them,  they  will  not  suffer  a 
party  to  be  turned  out  of  Court,  provided  they  are  satisfied  that 
he  has  done  all  that  duty  required.  But  after  a  most  careful  ex- 
amination, I  am  prepared  to  affirm,  that  there  b  no  State  in*  the 
Union,' where  the  same  degree  of  vigilance  is  imposed  on  litigants^ 
and  where  less  discretion  is  allowed  to  the  Court,  to  excuse  thepi 
from  failing  to  exercise  it.  United  States  vs,  Hodge,  3  Hofw.  K 
&  R.  534.  Rutherford  rt.  State  Bank,  3  Pike,  493,  558.  dote- 
fROft  vs.  Tidwdl,  5  Hour.  Miss.  R.  12.  Natchiz  Insurance  Compa- 
ny  vs.  Stanton,  4  lb.  7.  Neutell  vs.  Briggs,  3  lb.  45.  Roebuck 
vs.  Dupreyyk  Ala.  352. 

I  would  otily  remark,  in  conclusion,  that  fbmilies,  schools,  cor- 
porations, courts,  countries,  the  world,  the  universe,  are  all  go- 
verned by  rules,  and  either  wanting  these,  ends  in  confusion  and 
chaps^ 

Let  the  writ  of  error  be  dismissed,  for  want  of  entry  of  servlco 
made  at  the  proper  time. 


>^ 
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Ho^g  d  mL  v9.  Ilbbl«y>ciid  another. 


/No^  44iP^AMlfe8  V.  HooG  etJ  al.  plaiiltiflRi  in  ^itof,  vt,  ExiSUdwi 

MoBLSV  and^nodier,  defendants. 

[1.]  Where  mn  apptal  u  t»kai  ftvm  the  Coiut.of  Oidiaaij  to  the  Superior 
dmurt,  vcndeir  the  Ant  of  IBM,  which  requires  the  a|ipelh|ititp  give  tetmnt^ 

■  to  the  Clerk  for  all cottiwhioh nay  acome,  by  reuon  of  such  appeal:  HM, 
-.that  aa  acknowledgment,  taken  by  the  Clerk,  that  ti|e  appellants,  and  tficSr 
secarity,  were  joindy  and  severally  b^mnd  to  the  appellees  for  the  paymeiit 
of-aU  ootts  that  should  accrue  upon  the  appeal,  in  terms  of  the  Statute,  w«a 
a  good  and  Talid  appeal,  according  to  the  trde  intent  and  meatuag  of  the 
Act  of  1B05 ;  and  that  the  appellants,  and  their  seonritj,  .would  be  bound 
hi  law.  for  the  payment  of  aU  costs  wluch  might  accrue,  by  reason  of  s^ 
appeaL 

Caveat  of  a  probate,  in.  Coweta  Coanty.  Decision  by  Judge 
IfiLL,  at  September  Term,  1849. 

in  this  case,  E.  Mobley  and  W.  Mobley  were  the  propounden 
of  the  last  will  of  Jethro  Mobley,  and  James  V.  Hogg  and  others 
were  caveators  before  the  Court  of  Ordinary  of  Coweta  CoUnty. 
The  dedsioti  of  the  Ordinary  was  against  the  caveatocs*  and  they 
•appealed  to  the  Superior  Court  of  said  County.  On  the  trial  of 
.this  appeali  among  other  points  taken,  (not  excepted  to)  the  pro- 
.  poanders  objected  that  the  appeal  bond  was  payable  to  the  pto- 
ptninders,  instead  of  to  the  Clerk.  On  a  motion  to  dismiss  the  ap- 
peal, the  Court  sustained  this  exception,  and  ruled  the  bond  void. 

Cavoators  then  moved  to  amend  the  bond,  by  inserting  the 
name  of  the  Clerk  in  lieu  of  the  propounders,  or  to  be  pcmnitted 
to  file  a  new  bond,  nunc  pro  tunCf  which  the  Court  overruled.  To 
all  of  which  said  rulings  and  decision^,  the  caveators  excepted, 
and  thus  the  case  comes  up. 

Colquitt  and  Colb,  for  plaintiffs  in  error. 

W.  DoaGBEETT  and  Stokbs,  for  defendants. 

By  the  Court, — ^Warner,  J.  delivering  the  opinion. 

[i.]  By  the  Act  of  1805,  appeals  axv  allowed  from  the  Courts 
of  Ordinary  to  the  Superior  Court,  on  the  dissatisfied  party  pay- 
ing all  costs  which  may  have  accrued,  and  fpYipg  tecurity  to  the 
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Clerk  of  a«id  Court  of  Ordioary  for  such  further  costA  as  may  ac- 
crue, hy  reason  of  such  ^peal.  This  Act  does  not  require  any 
bomd  shall  be  given  to  the  Clerk— -it  prescribes  no  form  for  enter- 
ing the  appeal,  but  only  requires  security  to  be  given  to  the  Clerk, 
for  auch  tother  costs  as  may  accrue  by  reason  of  the  appeal. 
Primee^  238. 

From  the  record  in  this  case,  it  appears  that  the  caveators  were 
dissatisfied  with  the  decision  of  the.  Court  of  Ordinary,  and  ap- 
plied to  the  Clerk  thereof  to  enter  an  appeal,  and  tendered  Wil- 
liam C.  Freeman  as  their  security.  The  Clerk  accepted  the  secu- 
rity tendered  to  him,  and  required  the  caveators  and  their  securi- 
fj,  to  acknowledge  themselves  bound  to  the  propounders  of  the 
will,  for  the  payment  of  all  costs  that  should  accrue  on  the  appeal, 
in  terms  of  the  Statute.  All  the.  Act  of  1S05  requires  of  the  Clerk 
is,  to  take  the  ucuriiy  offered  by  the  appellant — it  is  silent  as  to 
any  particular  ybrm  in  which  such  security  shall  be  bound;  but  we 
think  the  form  adopted  by  the  Clerk  in  this  case,  is  a  very  com- 
mon and  appropriate  one,  to  bind  the  security.  If  the  appellees 
prevail,  they  will  be  entitled  to  enter  up  judgment  for  their  costs 
agaiMt  the  appellants  and  their  security,  according  to  the  second 
section  of  the  Act  of  1826.  Prince^  461.  By  the  Act  of  1823 
appeals  from  the  Court  of  Ordinary  are  to  bo  tried  in  the  same 
wny,  and  under  the  same  regulations,  as  other  appeals.  Prince, 
i5S,  The  counsel  for  the  defendant  in  error  seems  to  suppose 
the  Statute  requires  a  band,  to  be  made  payable  to  the  Clerk,  and 
cites  the  ease  of  Anthony  vs.  Brooks,  5  Georgia  Rep.  578. 

The  Act  of  1805,  as  we  have  seen,  requires  no  bond,  but  that 
•ecuritf  shall  be  given  to  the  Clerk.  In  Anthony  vs.  Brooks,  this 
Court  held,  that  a  claim  bond  should  bo  made  payable  to  the  Sher- 
iff, for  the  reason  that  the  Act  of  1821  declares  that  the  claimant 
shall  give  band  to  the  S/ienf,  conditioned  to  pay  the  plaintiff  all 
damages,  &c.;  besides,  the  SbcrifTis  to  take  the  bond  in  a  sum  equal 
to  double  the  amount  of  the  property  levied  on,  at  a  reasonable 
valuation,  to  he  judged  of  by  the  levying  officer.  Prince,  448.  In 
our  judgment,  the  appellants  in  this  case  gave  security  to  the 
Cleric,  within  the  true  intent  and  meaning  of  tho  Act  of  1805, 
and  that  they  iLnd  their  security  are  bound  in  law  for  all  costs 
which  may  accrue,  by  reason  of  such  sppeal. 

Let  tlie  judgment  of  tho  Court  below  be  reversed. 
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No.  45. — ^Walter  T.  Colquitt,  plaintiff  in  error,  m.  Nicholas 

S.  Thomas  ei  al.  defendants. 

[1.]  A  aelli  lands  to  B,  and  getijndgiuciit  on  the  notes  given  for  the  pmchase 
money f  and  levies  on  tha  laada  in  the  possession  of  C,  a  purchaser  from  B ; 
C  puts  in  his  cUiim :  Heid,  Ihmt  upon  the  trial  of  the  claim,  it  is  not  compe- 
tent for'A  to  set  up,  hy  proof,  his  lien  as  vendor,  but  that  he  most  go  into 
Kquity  to  establish  his  lien,  and  there  get  a  decree  that  the  land  be  loUI  to 
satisfy  it 

{2.]  Tho  Circuit  Judge,  in  opening  his  charge  to  the  Jury,  said,  "that  hto 
wished  counsel  to  take  mitice  of  his  charge,  for  he  supposed  the  case  would 
be  token  up,  and  if  he  erred,  he  could  be  corrected;  and  if  the  Jury  found 
contrary  to  cculewr,  tkry  €ould  be  eorree/ed:"  Hddt  that  the  remark,  relative 
to  the  Jury,  was  improper,  as  tending  to  relieve  them  from  the,ezclnsive 
responsibility  of  tr}-ing  the  &cts  of  the  cause. 

[S.]  Fraud  canuot  be  prenimied  at  Law,  but  it  may  be  proven,  from  circnm- 
atances. 

[4.]  To  hear  rejKurts  about  an  incumbrance  upon  land,  which  the  porchaseria 
about  to  buy,  does  not  amount  to  notice,  nor  is  ro^Mirt  or  rumor  a  badge  of 
flraud. 

[5.]  The  presiding  Judge  is  requested,  by  counsel,  in  the  hearing  of  the  Jniy* 
to  give  in  cluurge  a  legal  proposition,  to  which  request,  ho  replies,  "  well,  I 
charge  it,**  without  anything  more.    This,  held  to  be  error. 

[6.]  rpon  the  trial  of  a  claim,  it  is  not  competent  for  the  claimant  to  prove  the 
konnjitiet  of  his  purchase,  by  proving  the  conversation  that  passed  between 
hinuelf  and  his  vendor,  in  relation  to  what  he  gave  for  (he  land,  at  a  time 
■ubsequeut  to  the  purchase. 

[7.]  Tlie  pendency  of  suits  against  a  debtor,  at  the  time  that  a  pnrehaaer  bnya 
lands  of  him,  is  a  badge  of  fraud  and  a  &ct  which  the  Jury  are  at  liberty  to 
consider,  in  determining  whether  the  purchaser  bought  with  notice  or  not, 
under  the  Statute  13  JSKzaUUL 

[8.]  To  subject  land  to  a  judgment,  sold  by  the  defendant^  before  the  judg- 
ment, to  A,  and  by  A  sold  to  B,  it  is  necessary  that  the  plaintiff  prove  that 
the  defendant  aold  fraudulently,  and  that  both  A  and  B  hied  notice  of  the 
fraud,  under  the  Statute  13  SUzabeih. 

[9.]  One  who  buys  from  a  fraudulent  grantee,  without  notice  of  the*  fraud, 
and  one  who  buys  from  an  innocent  grantee,  with  notise  of  die  fraud,  will 
be  protected  under  the prooito  in  the  Statute  13  JENroftdft. 

[  10.]  If  one  buys  lands  of  a  debtor,  and  pays  a  part  of  theparchaae  nonej  bc^ 
fore  getting  a  deed,  and  before  paying  the  balance  of  the  porchaae  noney 
and  before  getting  a  deed,  learns  that  the  pnrchaie  mcmej  ia  unpaid  hjAe 
debtor— that  he  is  insolvent,  and  that  nita  are  pending' Sfunat  Urn  t  IheM* 
fiicts  may  be  submitted  to  the  Jury  as  evidence  that  he  pnrrhaspd  with 
tice  of  the  fraud,  under  Sutute  13  KlismlM, 
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[11.]  The  ayingA  of  «u  agent,  after  bii  actings  an  agent,  are  not  competent 
to  prove  his  agency. 

Claim,  in  Campbell  County.  Isene  joined,  October,  1847. 
Yerdicty  '^notsabject,"  and  dociaiont  eonplained  of — ^by  Judge 
HiLLr  at  October  Term,  1849. 

Thia  was  a  claim  case.  Walter  T.  Colquitt  had  sold  certain 
lands  to  Nicholas  8.  Thomas,  taking  in  part  pay  cerCain  notes, 
wbichlie  sued  to  judgment,  and  levied  the^^.  issued  therefrom 
£ot-$5fiB9  99^  upon  said  lands,  or  a  portion  thereoP^the  defend- 
ant, Thomas,  admitting  in  his  plea  that  the  notes  wore  for  the 
lands  afkerwards  levied  on.  On  the  claim  trial,  plaintiff  in 
fi*fau  showed  the  grant  to  one  Hiram  Howard,  then  a  deed  from 
Howard  to  said  N.  S.  Thomas  and  John  P.  Timberlake,  (showed 
no  title  passing  through  himself,}  and  read  other ^.  faM,  and  judg- 
ments, at  suit  of  other  plain tifls  ri.  said  Thomas. 

It  appeared  that  said  Thomas  had  sold  said  lands  to  A.  H.  Har- 
rison and  C.  Williams,  who  sulisequently  sold  to  Nathaniel  Har- 
rison, who  was  the  daimaul  on  said  trial.  After  the  above  testi- 
mony by  plaintiff  in  Ji.  fa,  claimant  offered  the  said  deed  from 
Thomas,  dated  30th  March,  1844,  then  the  deed  from  A.  H.  Har- 
rison and  Williams  to  claimant,  dated  27th  May,  1845.  Colquitt's 
declaration  r«.  Thomaa  was  returnable  to  April  Term,  1844,  and 
sendee  acknowledged  by  Thomas,  6th  January,  1844,  and  judg- 
ment in  October,  1845.  Plaintiff  introduced  various  other  testi- 
mony, and.  so  did  the  claimant,  which  so  far  as  material,  and  as 
elucidating  the  issues,  will  appear  in  what  follows : 

When  claimant  offered  the  testimony  of  a  witness,  as  to  what 
**lie  understood  from  the  claimant,  Abel  Harrison  and  Clayton 
WUUamBv'*  plaintiff  below  objected.  The  Court  overruled  it,  and 
.  let  in  the  testimony. 

After  the  testimony  closed,  the  Court  charged  the  Jury,  among 
other  things,  that  be  *'  wished  counsel  to  take  notice  of  his  charge, 
as  he  tupposed  the  case  would  be  taken  up,  and  if  he  erred,  he 
iBoald.be  corrected,  and  if  the  Jury  found  contrary  to  evidence, 
ihey  could  be  corrected*' — that  "  the  pendency  of  the  suits  did 
not  operate  as  notice*  either  positive  or  constructive,  for  the  notes 
did  noCezpreaa  the  conid#eration  for  which  they  were  given,  and 
thoiuA  the  plea  8et.fbrtii  Urat  fact,  the  plea  was  not  verified,  and 
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ii  taken  is  evidence  at  all,  wo«ld  hare  to  be  taken  together*  and 
it  so;  :brtli  ^  partial  failure  of  consideratioT).''  Further  charged, 
**if  the  purcbasor  btiught,  bnna  Jide,  and  had  paid  the  parchaao 
BHmer.  or  anr  considerable  part  thereof,  before  he  received  no- 
tice of  :be  incumbrance,  he  could  go  on  after  notice  and  pay  the 
re»iJue.  itid  fai»  title  would  be  protected  in  this  case»  but  that, 
perhaps,  h.  would  not  in  Equity — the  plaintiff  not  now  relying  on 
his  !!eQ  far  the  parcfaase  money."  Further,  **  that  to  hear  reporU 
aboHt  an  incumbrance,  did  not  amount  to  sufficient  notice  in 
Law  :"  and.  by  request  of  claimant,  **  the  burden  of  proof  was  on 
plaintiff  to  «how  fraud,  and  thai  fraud  was  nerer  to  be  presumed^ 
though  \:  mi?hc  be  prorm  by  circumstances."  The  plaintiff's 
caun5el  then,  rerbally.  it  seems,  asked  the  Court  to  charge  the  Ju- 
ry as  to  a  certain  legal  position,  to  which  request,  the  Judge  re- 
plied. **  well.  I  charge  ic."  The  plaint ifl^s  counsel  then,  in  wri- 
ting, requested  the  Coart  to  charge,  that  '*  if  ihcy  beliered  the 
det.\i  :o  Harri<on  Jc  Wilfiams  to  defendant  in  Ji.  fa,  was  fraudu- 
lent, as  to  creditors,  and  that  the  claimant  knew  of  the  indebted- 
ness of  de^ndani  xx^Ji.fa^  for  the  purchase  money,  or  his  insol- 
Tency.  and  the  i^einlency  of  the  suits,  before  he  paid  the  purchase 
monevand  received  title,  that  such  title  did  not  defeat  the  incnm- 
brance,  and  was  fraudulent."  This  the  Court  refused,  and  re- 
peatotl  the  alwve  charge,  as  to  wliere  notice  was  received  after 
the  trade  and  betV>re  payment,  &c.  as  being  the  law  in  this.  case. 
Claimant  then  askc^  him  to  charge  "  that  the  sayings  of  C.  Wil- 
liams were  not  eridence  to  establish  his  agency."  This  the  Court 
charged,  adding  Am  **  testimony  could  be  legally  received  for 
one  pur]>osc,  and  m^fm  so  admitted*  could  not  be  made  evidence 
for  a  diflferent  porpose ;  and  that  in  this  case,  Williams'  sayings, 
made  after  his  agency,  were  not  evidence  to  prove  his  agency.*' 
To  the  manner  of  said  last  charge,  and  to  the  refusal  to  charge*  as 
herein  sot  forth,  the  plaint  iff  in^\ /if.  excepted. 

The  Jury  found  the  property  "not  subject." 

Plaintiff  in  ^\^/7i.  then  excepted — 

1st.  To  the  testimony  of  the  witness,  as  to  what  he  '* understood 
from  claimant  and  A.  Harrison  &  Williams/'  and  **  in  admitting 
parol  evidence*  (a  part  of  said  sayings,)  to  prpre  a  coatraet  for 
land." 

:Sd.  That  the  Court  erred  in  saying  to  claimant's  counsel,  ia 
the  hearing  of  the  Jury,  that  he  **  was  by  no  means  certain  thai 
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be  WW  correct  in  rcgecting  the  teolimony  of  I^.  B.  Watt«,  and  ob 
it  did  not  araoant  to  much,  they  had,  perhaps,  better  auSer  it  to  go 
before  the  Jury." 

3d.  As  to  tbat  part  of  the  charge  already  recited^  as  to  the  case 
being  carried  up,  if  he  or  die  Jury  errody  &c*  • 

4th.  That  he  erred  in  saying  what  he  did^-«lready  recited— as 
lo  peadency  jof  suits  being  notice,  &c. 

5th.  That  he  erred  in  charging  what  be  did— already  recited*-* 
M  to  thtf  right  of  the  purchaser  to  go  on  and  pay  and  take  title 
after  notice,  JEc 

Mu  Also  erred  in  rinsing  to  cbarge  what— is  already  recited 
— 4ie  was  asked  to  do,  as  to  claimant  having  notice  of  any  fraud  in 
the  sale  from  Thomas  to  claimant's  grantors,  &c. 

7th.  That  he  erred  in  his  charge,  as  to  "  reports  as  to  an  in- 
cumbrance,"—as  recited — unless  he  had  explained  what  he  meant 
by  reports,  and  that  this  charge  was  not  applicable  to  the  case. 

8th«  -That  he  erred  in  saying — as  recited — the  burden  of  proof 
tif  frwid  wa*  on  plaintiff,  and  was  neter  to  be  presumed,  dec 

9th.  That  he  erred  in  not  pronouncing  (repeating?)  the  spe- 
dfie  thing  which  he  was  requested  by  plaintiff  to  charge,  instead 
of  saying  *'  well,  I  charge  it." 

10th.  That  he  erred  in  saying  that  the  dyings  of  Clayton  Wil* 
liams  were  not  admissible  in  this  case,  to  prove  his  agency. 

S.  T.  Bailbt  and  C.  B.  Cole,  for  plaintiff  in  error,  cited  the 
Ibllowing  authorities : 

*  «  ■    " 

tMtrit  en  Fraud,  2,  3,  5, 122,  231,  iSff^hfi,  1,  md  note,  595, 
600,  1,  S,  7«  Lmcry  v»,  Pituon,  2  Boil^t  lit  1^28.  18  John.  R. 
427.  .1  Coim.  R.  295.  MUf,  PL  275.  2  Danl.  Pr.  111.  Story's 
Sq^  PL  §806.  Sugdtn  on  VendorM,  760.  2  FombL  414,  m.  2 
Mad.Ck.  322.  3  P.  WUliama,  307.  4  Kent,  180.  1  Atk,  384. 
3  Leigh,  365.  1  Story'e  Eq.  Jur.  §395.  1  Munf.  38.  2  lb.  38, 
129i  2  Hen.  ^  Munf.  316.  2  Atk.  630.  2  J.  C.  R.  158.  5  J^. 
292,  Borden's  Rep.  37.  1  Hare,  43.  6  B.  Monr.  67.  7  A. 
312.  1  WmiU  4-  Sergi.  142.  3  Day,  503.  Co.  Lift.  344.  Pov^- 
eUem  Mart.  bk%  547,  note  r.  3  Atky.  392.  13  Vet.  120.  1  Off. 
Gw.  291.  1  Gnui  Ck.  R.  550.  5  Price,  306.  16  Vet.  419.  .  1 
JMii.  a  A.  301.  10  JMii.  462.  1  Bur.  149.  Crose  an  L.  79.  2 
Alky,  411.     1  Vermm^  R.  465.     3  Har.  4*  Jb^».  426.     4  JoJm, 
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234.  14  MtU9.  R.  245,  250.  3  Keliy's  Rep.  513.  1  StewarfM 
iL  394.  1  Brerard,  166, 266.  4  Ma»M.  702, 8.  4  John.  234,  noter 
Riley'9  Com*,  270,  2.     1  GaUistm,  1 06. 

£kz.%kd  and  LathaMi  for  defendantB  in  error,  cited— 

Grtrtd.  Ev.  119,  20,  25.  1  Story*9  Eq.  §372,  190.  1  FmM. 
444,  347.  2  Powell  om  Mart.  564.  7  Viner'e  Ahr.  123.  3  Jolbi. 
CA.  R.  516.  12  TTexJ.  41.  4  Au:.  ^&r.  402.  3  Bugd.  on  Fcni^. 
117,  315.  8  Coicen,  260.  10  JbAn.  457.  3  £1^^.  ^  £iiWe,  429^ 
18  JokM.  555.  1  Watk.  4.  3  £f//y,  446.  4  Georgia  Rep.  104. 
1  Edlif,  157.  2  /6. 1.  1  SmMt  Lead.  Cat.  29  to  60.  5  6a.  i2ep. 
293.     13  Vu.  12L     1  Tet.  Jr.  226.    6  Ga.  Rep.  344, 525. 

Bjf  Me  Court. — NlSBET,  J.  delivering  the  opinion. 

The  plaintiff  in  execution,  Judge  Colquitt,  sold  a  Body  of  land 
to  the  defendant  in  execution.  Dr.  Thomas— taking  his  notes  for 
the  purchase  money.  He  sold  to  Harrison  &  Williams,  and 
they  to  the  claimant,  Mr.  N.  Harrison.  Colquitt  ^ued  and  ob« 
Uuned  judgment  against  Thomas,  on  his  notes,  for  the  parchaae 
money,  but  not  until  after  the  sale  of  the.  lands-to  the  claimant. 
A  levy  was  made  on  the  lauds^  and  a  daim  interposed  by  N. 
Harrison,  the  last  purchaser,  and  all  the  questions  brought  up, 
were  made  on  the  trial  of  the  claim, 

[1.]  This  summary  statement  is  made,  for  the  purpose  of  intro- 
ducing a  preliminary  question,  discussed  at  this  bar-r-one  of 
great  practical  importincet  and  affecting,  very  seriously,  the 
rights  of  the  parties.  It  is  due,  therefore,  to  the  merits  of  the 
cause,  as  well  as  to  the  distinguished  counsel  moving -it,  that  it 
be  considered  and  determined.  The  proposition  of-  the  plaintiff 
ill  error  is  this :  Upon  the  trial  of  a  claim,  between  the  vendor  of 
lands,  and  a  purchaser,  claiming  under  his  vendee,  it  is  compe- 
tent for  the  plaintiff  in  execution  to  set  up,  by  proof,  his  lien  as 
venddr,  and  for  the  Jury  to  find  the  land  subject,  upon  that 
ground*  and  for  the  Court  to  order  the  land  to  be  sold  to  satisfy  . 
that  lien.  The  vendor's  lieu  is  founded  in  a  fundamental  principle 
of  Equity — that  one  who  has  gotten  the  estate  of  another,  vrithout 
paying  for  it,  cannot  in  conscience  keep  it.  The  principle  implies 
not  only  to  the  vendee,  but  to  his  heirs,  and  other,  privies  in  estate* 
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•lid  to  porcboseiv  hsring  notice  that  the  purchaae  money  U  unpaid. 
^Jbe  equitable  principle  is  made  avaibblef  by  an  implied  trost. 
Thia  lien  attaches  upon  the  lands*  fin:  the  whole*  or  a  part  only, 
of  the  purchase  money.  If  the  whole  is  due,  it  attaches  for  the 
whole^f  a.  part  only,  then  only  for  that  part  It  may  be  waived 
by  an  express  agreement  between  the  parties,  or  without  an 
igteement ;  as,  ibr  example,  when  the  Tendor  takes  independent 
security  for  his  purchase  money,  and  reKes  upon  that  security. 
When,  and  under  what  eircumstadces,  this  lien  has  been  waived 
er  displaced,  is  always  an  -embarrassing  question,  add  not  clearly 
settled  by  the  authorities.  So  fruitful  of  litigation  is  this  ques- 
tioa,  that  Lord  SIdtm  expressed,  upon  one  occasioiu  a  doubt 
whether  it  would  not  be  better  to  have  held,  that  the  lien  should 
exist  in  no  case,  or  to  havo  laid  down  die  rule  the  other  way,  so 
distinctly,  that  a  purchaser  might  be  able  to  know,  without  the 
judgment  of  a  Court,  in  what  cases  it  would,  and  in  what  ft 
would  not,  oxist.'  Maekretk  rt.  SymmonSf  15  Veiey^  340.  These 
general  principles  being  held  in  the  mind,  the  solution  of  the 
question  of  praetice  we  are  to  consider,  will  become  the  easier. ' 
Sicr^s  Mq.  Jurisp.  §§789,  1217,  1218.  4  Kent,  151,  '2,  '3,  '4. 
^Mhu.  €4.  R.  403.  1  Ch.  Cases,  39.  1  Aik.  572.  3  lb.  273. 
15  Fetsy,  829.  2  lb.  622.  9  lb.  209.  1  TV.  Bl.  R.  150.  1 
Jokns.  Ck.  R.  308.  1  Sch.  ^  Lefr.  132.  7  WAeat.  46.  10 
Pet^Sf  625.     Sugden  on  Vendors,  cA.  18,  §1. 

To  assert  this  lien,  it  is  necessary,  in  England,  to  go  into 
Chancery.  So,  also,  it  has  been  considered  and  held'  in  this 
State.  Can  it  be  set  up,  in  an  issue  founded  on  a  claim  1  We 
consider  that  it  cannot,  without  a  departure  horn  a  practice  long 
•cquiesced  .in*— without  a  violation  of  the  necessary  rules  of 
pleading,  and  without  an  abandonment  of  principle.  Our  pro- 
ceedings before  a  Court  of  Law,  upon  claims,  are  sui  generis,  and 
partake  of  an  equitable  character.  So  far,  however,  from  deriving 
fifiom  that  &ct  an  argument  in  favor  of  this  new  practice,.  I  derive 
therefrom,  the  reverse  inference.  If^  in  especial  case,  the  Legis* 
letore  hae  thought  fit  to  clothe  a  Court  of  Law  with  equitable 
liolrerB,  the  jurisdictioD  is  a  special  grant,  and  is  to  be  confined 
to  the  cases  in  which  it  is  authorized.  We  have  a  Court  of 
Chancery,  distinct  from  a  Court  of  Law,  difiering  from  it  in  the 
principles  upon  which  its  jurisdiction  is  founded— in  its  mode  of 
procedure— aad  in  the  rettef  which  it  affords.    Until  the  Legisla- 


■  .*■'■ 

t$l  iSOPRBME  COITRT  OF  t^EORQIA. 


■*» 


Cotqnitt  vf .  ThomiM  wi  ^ 


tium  iMl,U«id  them  into  oi»e»  and  obKtertte-«n  dicaM  disdne^ 
tioiiiy  for  mj.  o%ni  pait,  I  shall  bold  tbo  two  Courts,  with  on* 
swerving  strictnesSy  to  their  respective  spheres.  A  grant  of 
•qnitaUe  powers,  in  a  specific  mode  of  procedure,  so  hr  fkom 
drawing  with  it  other  equitable  powers,  upon  approved  primS- 
ides,  exclades  all  others.  Ex  necemiaUi  the-  trial  of  a  claim  is; . 
{sajff  an  equitable  proceeding — not  made  so  expressly,  by  the 
Legialatinre,  but  becoming  so  in  die  inherent  necessity  of  the 
According  to  the  usage  of  the  Courts,  and  the  fall  current 
%  equitable  Hens  san  be  enforced  only  in  Equity,  by 
appropriate  pleadings,  by  bring^g  all  the-parti^  interested  befere 
the  Court,  and  by  a  decree  which  protects  the  interest  of  all  par- 
ties :  and  in  all  diis,  the  law  is  profoundly  wise,  in  this  ease^ 
what  w  the  issue  made  upon  the  record  t  The  plaindff  having 
ordered  a  levy  upon  die  land,  the  purchaser  puts  in  his  claim ; 
the.: Sheriff  returns  the  papers  to  ih». Superior  CUmrtt  and  tbisre 
issue  IS  joined.  Wiiat  is  that  issue  I  It  is  expressed  on  this  re- 
cord,  ID  thiose  words  ; 

^  And  new,  at  this  Term,  comes  the  plaimiff  in  exeeudon,  and 
alleges  that  the  property  levied  upon  by  his  fi-.  Jo,  aforesaid,  is 
subject  thereto;  and  for  this  truth,  he  tendtora  thfa  laupe,  »d  putr 
himself  upon  the  country. 

"  W.  T,  COLQUITT;  JP&ti^ 

^'And  the  claimant  denies  that  the  property  is  subject,  and 
doeth  likewise. 

•*  TH08.  A.  LATHAM, 
**  DAVID  IRWIN, 
«<WM.  E^ZARD, 

^     **  AUomeyt  fir  rftftmtfal.** 

:  The  record  shows  no  more  than  this.  Upon  this  dangerously 
brief  •and  pregnant  issue,  what  is  to  be  tried  t  The  law  and  die 
facta  €w  to  ike  UahiUiy  of  tkt  property  to  the  exeeutiom.  The 
plaintiff  asserts  that  the  property  is  subject  to  his  execudon;  by 
trhich  he  means  to  say,  that  it  belongs  to  the  defondant  in  execu- 
tion^ and,  therefore,  the  Hen  of  his  judgment  attaches  upon  it 
The  claimant  denies  this  up6n  the  record,  and  the  war  begins 
pelUmeU.  If  it  should  appear  in  proof,  that  die  plaintiff's  judg- 
Hkent  is  older  than  the  dmnantHi  dde  from  the  defendant  in  exe- 
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tutioti,  tho  iiwtko  might,  or  might  not,  be  a  simple  oiie^  Prima 
JkciCt  the  pro]>erty  belongs  to  the  defendant  at  the  date  of  plain- 
tifpA  judgment,  and  the  lien  attaches,  and  the  claimant  is  driven 
io-Htiew  whatever  ho  can  sheWi  to  remove  tho  presumption,  and 
th  displace  the  lien.  But  if  the  titlo  to  the  claimant  be  older 
than  the  date  of  the  judgment,  (and  that  is  tho  fact  here,)  then 
llie  plfuntifTmay  proceed  to  shew,  notwithstanding  that  fact,  that 
tli^  |prnporty  is  tlie  property  of  the  defendant  in  execution,  and 
limbic  to  his  judgment.  For  example — he  may  shew  that  the 
ccmVeyance  of  the  property,  by  the  defendant  in  execution,  was 
^nth  intent  to  delay,  binder  and  defeat  him,  as  a  creditor,  and  that 
the  claimant  had  notice  of  such  intention,  and  claim  thereby  the 
protection  of  tho  Sfat.  13  Elizabeth,  All  those  things,  and 
tkiorei  may  bo  gone  into,  upon  tho  brief  issue  stated.  Well  might 
a  stranger  to  our  Courts  demur  to  our  claim  laws,  and  suggest, 
that,  by  appropriate  pleadings,  these  serioutt  issues  should  api>ear 
open  the  record.  Ikit  I  advert  to  them  now,  to  show,  that  the 
question  made  is,  whether  the  property  levied  on  is  the  property 
of  the  defendant,  and  liable  to  tho  lien  of  the  judgment.  The 
plaintiff's  burden  is  to  establish  that  fact ;  he  goes  upon  the  as* 
anmption  that  it  is  true  ;  and  however  the  issues  may  multiply, 
and  whatever  may  be  the  wanderings  of  the  evidence,  still  that  is 
Ae  point  of  departure,  and  to  that  it  is  obliged  to  return.  Now, 
if  thia  is  the  issue  between  the  parties,  then  I  say  neither  by  tho 
pleadinga,  nor  upon  principle,  is  the  vendor's  lien  involved. 
Pleadings,  to  set  forth  the  vendor's  lien,  there  are  none — in  fact, 
no  pleadings  of  any  kind,  except  the  informal  issue  which  I  be- 
fore transcribed.  Nothing  is,  in  truth,  put  in  issue  by  the  re- 
eord,  in  a  claim  case,  but  the  liability  of  tho  property  to  the 
pliiintiff 's  judgment.  The  title  of  the  claimant  is  tried,  but  no 
issue  is  made  on  the  record  al>out  that.  It  is  a  feigned  issue — 
feigned,  albeit  it  involves  title  to  lands.  That  the  sole  legal  issue  is 
•die  liability  of  the  property  to  the  judgment,  id  proven  by  the 
verdict.  The  finding  is  single  :  *'  We,  the  Jury,  find  the  pro* 
perty  subject"— or,  "  We,  tl»e  Jury,  find  tho  property  not  sub- 
ject;" and  by  the  judgment  rendered  on  it,  usually,  nothing 
more,  when  the  finding  is  for  the  plaintiff,  than  a  simple  order 
that  the  execution  proceed.  Our  Act  of  1799  requires  that  the 
plaintiff's  cause  of  action,  and  the  defendant's  answer  thereto, 
iiiaU  be  plmnly,  fully  and  distinctly  set  forth.  Either,  wben  the 
VOL.  VIII.    34 
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▼obdor  eoBMs  into  .Comt  to  est abUsfa  and  -enforce  his  lieot  lie 
cnight  to  be  required  to  set  it  forth  fully,  plainly  and  distinctly,  oT;. 
the  Statute  ¥^icfa  requires  this  to  be  done  ia-  flagrantly  diai>e- 
garded.  The  same  is  true  of  the  claimant's  defence.  The  de» 
lendant  in  execution  is  entitled  to  be  heard  against  the  ▼endor's 
lien — ^he  may  haye  waived  it-*-it  may  be,  in  'part  or  in  wholes 
ntisfied-— or  be  may  have  taken  other  security.  In  a  .bin*  the 
plaintiff's  cause  of  action  would  be  set  forth — the  defendant  in 
execution,  the  daimant,  and  intermediate  purchasers,  if  any, 
eonld  be  made  parties.  Their  answers  would  meet-  the  whole 
case  made  by  the  bill-— the  equities  between  aU  the  parties  could 
be  settled  by  a  single  decree,  and  the  whole  case  would  appear 
of  record.  According  to  the  proposition  of  the  plaintiff  in  erroTy 
all  tlK»e  matters  of  claim  and  defence  are  to  be  ti^ed  by  et^graib- 
ing  uppn  the  claim  issue  another,  or ,  other  wholly  independent 
issues.  This  is  all  to  be  done  by  parol,  and  the  «bBurdity  of  the 
whole  thing  is  conspicuous  in  this,  that  the  record  ^owsno  trace 
cf  all  this  vitaDy  serious  litigation.  The  lien -of  the  plaintiff^a 
judgment  is  one  thing — that  of  the  vendor  another  and  difl^creM 
thing.  The  judgment  is  feunded  on  a  contract,  and  iky  lien  is 
created  by  Statute.  The  plaintiff  is  a  creditor,  both  before  and 
after  judgment.  The  vendor's  lien  is  an  equity^  which  springs 
out  of  the  sale,  but  does  not  exist  by  contract.  He  is  the  eeHm 
que  truMt  of  his  purchaser.  The  plaintiff's  lien  is  fixed  by  a 
judgment,  before  he  moves  against  the  claimant — 4he  vendor'a 
lien  is  to  be  ascertained  by  a  judgment  or  decree,  in  the  issue 
which  he  makes  with  the  purchaser,  else  he  can  never  sell  the 
land.  The  judgment  is  conclusive-— it  cannot  be  inquired  into. 
The  vendor's  lien  is  assailable,  and  may  be  resisted.  The  princi- 
ples inrolved  are  different.  Under  the  Statute  of  Eiizahetkt  for 
example,  notice  to  the  cliamant  that  the  purchase  money :  was  un- 
paid, is  only  a  badge  of  fraud.  Such  noticei  wh0n  the  vendor'a 
lien  is  to  be  set  up,  is,  perse^  conclusive  against  the  claimant's 
title ;  and  this  is  the  legal  proposition  which  makes  this  new 
mode  of  asserting  the  vendor's  lien,  so  important  in  this  case.  If 
it  were  allowed,  it  is  dear,  that  the  claim  trial  would  become  in* 
Qxtricably  embarrassed ;  the  most  important  questions  that  are 
made  before  Courts  of  Justice,  would  be  tried  without  pleadings 
and  without  a  record,  and  the  rights  of  parties  would  be  gveady 
endangered.    Much  more  might  bc^aaid  in  relation  Co  this  aiatter» 
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We  tbink,  that  neither  the  vendot^t  liemt  nor  any  rules  or  princi- 
ples of  law  in  relation  to  it,  have  any  application-  to  this  case^ 

f2.]  In  opening  his  charge  to  the  Jury,  the  presiding  Judge 
said,  ^that  he  wished  counsel  to  lake  notice  of  his  charge,  for  be 
aapposed  the  case  would  be  taken  up,  and  if  he  erred,  he  could 
be  ooiTeoled,  and  if  the  Jury  found  contrary  to  evidence,  they 
eoMLie' eorreeted*^  The  latter  part  of  these  remarks-^hose  that 
relate  to  the  Jury — is  assigned  for  error.  We  do  not  think  that 
the  remark  complained  of  is  ground  of  errors  In  making  such  m 
remark^  either  directly  to,  or  in  the  hearing  of,  the  Jury,  we  can- 
IMt  say  that  any  rule  of  law  is  violated.  But  the  propriety  and 
expediency  of  such  a  remark  is  not  at  all  questionable.  The 
finding  of  the  &cts  is,  by  law,  the  duty  of  the  Jury ;  and  it  ia- 
Ad  the  privilege  of  the  parties,  that  they  shall  find  the  facta. 
Thia  obli^tion»-  and  this  privilege,  ought  not  to  be  interfered 
wfahf  either  directly  or  indirectly,  by  the  Court  which  tiies  the 
csose,  or  by  this  Court*  Whilst  it  is  true,  that  the  Court  is 
dMfaed  with- power  to  grant  new  trials,  upon  the  ground  of  a 
finding  -contrary  to  evidence,  yet  this  power  does  not  rest  upon 
a&y  light  in '  the  Court- to  try  the  facts-^t  d<>es  not  becoma 
thereby  a  tritr  of -fiu:ts;  but  it  is  given  to  the  Court,  that  -any 
flagrant  tbttae-of  the.  trial  oi  ibo  facts,  by  the  Jury,  may  bo  oor« 
rected.'-  Soch*  abuse  is  corrected,  not  by  the  Court  taking  upon 
iMlf  the  oorreotion  of  the  errors  committed  by  the  Jury,  but  by 
staying  its  judgment,  and  awarding  another  trial,  before  another 
Jary^  The  exercise  of  this  power  is  confined  to  exceedingly 
narrow  Hmits—-for  the  obvious  reason,  that  whilst  a  power  to  re^ 
Seve,  against  a  rfiagr^t  abuse  of  the  exclusive,  function  of  the 
Jury  in. the  trial  of  facts,  is  necessary  and  proper,  yet  they  are  tho 
soleiegany  authorized  tribunal  to  pass  upon  tlie  facts.  Trial  by 
Jury,  by  die  Common  Law  and  by  the  Coustitutioii.of  this  State, 
is,  of  all  other  rights  of  the  citizen,  the  most  intangibly  sacred* 
To  keq^  it  BOip  is  one  of  the  highest  obligations  of  all  the  officers 
dC.the  Govamment,  and  more  especially  of  judicial  officers.  .1 
peed  seftroely  aay^that  we  have  no  power  whatever  over  the  facta 
of  thfr  ease.  A  writ  of  error  does  not  lie  to  this  Court,  upon  the 
Ver^ct  of  a  Jury.  A  writ  of  error  will  lie  upon  a  rule  for  a  «iew 
trial,  upon  the  ground,  that  the  Jury  found  contrary  to  the  evi^ 
dafeee;.  bvt  tnr  that  ease,  it  grows  out  of  alleged  error  in  law,  m 
tfaeC4mrt  bdow,  inr refusing  or  granting. the  rule.    And  one 
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reason  why  we  cannot  approve  the  remark  of  the  Court,  now 
being  considered,  is,  that  without  explanation,  it  lefl  the  Jury 
fairly  to  infer — taken  especially  with  the  preceding  remark — that 
he  supposed  the  case  ttould  be  taken  up — that  this  Court  was  au- 
thorized to  review  their  verdict.  I  say,  then,  that  the  obligation 
of  the  Courts  is,  to  maintain,  exclusive  and  unimpaired,  the  trial 
by  Jury,  not  in  form,  but  in  fact  and  in  substance.  To  ful6]  this' 
obligation,  trials  before  Juries  ought  to  be  so  conducted  as  to 
constrain  the  Jury  to  know  and  to  feel  that  the  sole,  absolute  re- 
sponsibility of  trying  the  facts,  is  upon  them.  They  ought,  by 
all  the  forms  of  procedure,  and  by  the  direct  instructions  of  the 
Court,  to  be  made  to  feel,  that  this  responsibility  is  upon  them— ^ 
that  neither  the  Court  below,  nor  this  Court,  nor  any  othar 
power,  can  share  it  with  them.  Each  party,  even  although  each 
lias  the  right  of  applying  for  a  new  trial,  is  entitled,  in  the  trial  of 
'  his  cause,  to  the  whole  intellect  of  the  Jury,  the  full  sanction  of 
their  oath,  and  the  industry,  and  attention,  and  conscientiousness 
which  a  sense  of  responsibility  is  sure  to  prompt  and  inspire. 
Any  remarks,  therefore,  falling  from  the  Court,  however  unin- 
tentional, calculated  to  weaken  this  sense  of  responsibUityy  is 
wrong.  The  remark  made  by  the  Court  in  this  case,  was  calcu- 
lated to  work  this  effect.  To  tell  them,  or  to  say  in  their  hearings 
that  if  they  found  contrary  to  evidence,  their  verdict  coul^  be 
corrected,  was  to  inspire  in  them  a  belief  that  the  final  responsi- 
bility of  the  verdict  was  not  upon  them  ;  and  most  men  could  not 
prevent  the  effect,  more  or  less,  of  such  a  belief,  on  their  conduct 
in  the  jury-box. 

[3.]  The  Judge  instructed  the  Jury,  '*  that  fraud  was  never  to 
be  presumed,  though  it  might  be  proven  by  circumstances."  To 
this  instruction,  the  plaintiff  excepts.  I  cannot  sec  why.  In  a 
Court  of  Law,  fraud  cannot  be  presumed.  There  is  no  doubt 
about  that  It  may  be  proven  by  positive  testimony.  The  Judge 
affirms  nothing  against  that.  He  only  goes  farther,  and  says* 
that  although  it  cannot  be  presumed  without  proof,  yet  it  may  be 
proven  by  circamstances.     We  see  no  error  here. 

[4.]  The  presiding  Judge  farther  instructed  the  Jury,  that  "  to 
hear  reports  about  an  incumbrance,  did  not  amount  to  sufficient 
notice  in  Law;"  and  to  that  charge,,  the  plaintiff  has  excepted. 
It  will  have  been  seen,  tliat  the  effort  of  the  plaintiff  in  execution, 
in  this  case,  was  to  set  aside  the  title  to  the  claimant,  under  tho 
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6|»tme  13/A  Elizabeth.  He  was  buund«  tlicrefure,  to  prove  th«t 
tbe  side,  by  the  defendant  in  execution,  was  made  to  defraud  biiD« 
"  ft  ereditorp  and  that  the  claimant,  and  those  (the  intcrinodiato  pur 
ebaaerSr)  under  whom  he  held  title,  had  notice  of  the  fraud.  No- 
tice waa  sought  to  be  brought  home  to  the  claimant,  .by  proving 
.that  he  bad  been  informed  that  Judge  Colquitt,  the  plaintiff  in 
execution,  had  aomo  claim  up<m  the  land  ;  and  it  is  no.  doubt  to 
Uiia  testimony  that  the  Court  alludes,  in  this  part  of  his  instnio- 
tima  to  tbe  Jury.  Whether  Uio  claimant  bought  with  notice  or 
BOIf  is  ft^ct  to  be  left  to  the  Jury.  What  facts  or  circumstances 
^  Wiere  evidence  of  notice,  was  for  the  Court  to  determine.  He 
Md»  that  "  to  hear  reports  about  an  incumbrance,  did  not  amdlint 
tojmfideiU  notice  in  Law."  It  is  very  clear,  that  to  hear  a  re« 
port-*to  be  told  that  there  was  an  incumbrance  on  the  land«-^s 
aot  tmficuni  notice  in  LatOt  of  itself  to  sot  aside  the  claimant's 
tide..  Sugden  on  Vendarg,  top  p,  315.  Whether  to  hear  a  report 
of  aa  incumbrance,  be  admissible,  even  as  a  fact  from  which  tlie 
fmj  might  infer  notice,  is  altogether  questionable.  Indeed,  i 
find  BO  authority  going  that  extent.  That  the  claimant  heai'd  the 
T^ort,  ia  a  fiict  which  may  bo  susceptible  of  proof.  A  report  ia 
oot*  however,  a  fact«  Rumor  or  report  does  not  prove  a  fact. 
Proof  that  one  hears  that  a  thing  is  so — that  a  fact  exists—does 
not  prove  the  fact— it  does  not  charge  the  mind  with  knowledge 
^ of  the  &ot.  The  most  dangerous  consequences  to  the  rights  of 
property,  might  lie  justly  apprehended;  if  they  were  left  to  be  de- 
tinrmined  upon  rumors,  which  are  proven  to  have  reached  the  eikr 
of  parties;  They  are  but  hearsay,  and  prove  nothing,- except  in 
certain  excepted  cases,  of  which  this  is  not  one.  The  argument 
in  support  of  this,  exception  in  part,  was,  that  the  Judge  failing  to 
^lecify  what  was  report,  the  effect  of  the  charge  was  to  eiitclude 
from  the  consideration  of  the  Jury,  such  facts  prdrap,  as  are 
ksgitimate  badges  of  fraud.  This  inference  is  not  a  fair  one* 
Xhe  word  report  explains  itself :  report  about  an  incumbrtfnee  m 
itaelf  explicit,  and  perfectly  intelligible.  The  Jury  were,  it  seimia 
.  to  ua,  obliged  to  limit  the  application  of  the  instruction  to  the 
evidence  of  reports.     There  is  no  error  in  this'  instruction. 

[5.]  The  Court  was  requested  to  give  to  the  Jury  a  ceitain 

charge.     Whether  the  request  and  the  legal  proposition  were 

pi^atentcd  verbally  or  in  writing,  the  bill  dees  not  disclose.     The 

^   WU  states  the  rule  of  law,  which  was  desired  to  be  given  in  charge 
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to  the  Jury,  and  that  the  Judge,  being  requested  to  cliargo  it,  re^ 
plied,  **  Well,  I  charge  it."  Thie  manner  of  this  charge  ig  ex* 
eepted  to.  If  there  were  no  other -ground  upon  which  this  causa 
ought  to  be  remanded,  we  should  be  constrained  to  send  it  back, 
Upon  this — ^because  we  believe  that  the  manner  of  this  charge  ia 
.    violative  of  principle.     That  the  actual  scene,  at  the  time  wfaea 

"^  Mh  charge  was  made,  was  such  as  to  excuse  the  manner  in 
which  it  was  giren,  vCnd  to  divest  it,  in  the  vieW  of  eye-witnesses, 
of  something  of  its  objectionable  character,  we  can  readily  im- 
agine. We,  however,  can  view  it  in  no  1ight.bat  that  in  which 
the  record  presents  it.  It  is  not  necessary  to  repcwt  here,  wiiat 
the  rule  of  law  was,  which  was  requested  to  be  given  in  charge 
to  the  Jury.  Suffice  it  to  say,  that  the  Judge  himself  recognixod 
it  te  be  a  sound  principle  of  1bw«  and  also  recognized  the  ri^it 
of  the  plaintiiTin  error  to  have  it  pi^esented  to  the  Jury ;  and  no* 
doubt  he  considered  that  he  did  present  it  to  the  Jury.  He  did 
charge  it  for  certain  purposes.     For  example,  he  would,  under 

'  the  circumstances^  scarcely  be  liable  to  a  writ  of  error  in  behalf 
of  the  plaintiflf,  for  refusing  to  charge  accoi*ding  to  the  request; . 
and  he  would  have  been  liable  to  a  writ  of  error,  at  the  instance, 
fff  the  other  udo,  foriiaving  charged  according'^to- the  request. 
To  this  extent— -for  these  ends—* the  charge,  perhaps,  may  be. 
f^.  cokisidered  as  sufficient;  but  as  an  instruciitm  to  $ke  Jury,  we 

consider  it,  in  effiact,  no  charge,  and. a  virtual  denial  to  the  plain- 
tiffin  error,  of  his  right  to  have  the  rule  of  law,  which  he  con- 
sidered applicable  to  his  case,  and,  indeed,  which  was  so  con- 
ndercd  by  the  Court,  laid  before  the  Jury  for  their  guidance  in 
passing  upon  the  evidence. 

The  Court  is  the  exclusive  judge  of  the  law  in  civil  cases. 
As  the  Court  may  not  interfere  with  the  evidence,  so  the  Jury 
may  not  interfere  with  the  law.  The  Jury  are  bound  to  obey  th^ 
law,  as  ^ven  in  charge  to  them  by  the  Court.  I  lay  this  down 
without  imy  qualification.  They  are  bound,  according  to  the.er- 
ganizatioli  of  our  Courts,  to  apply  the  evidence^  under  the  law, 
88  administered  to  them  by  the  Court.  They  have  no  right  ta 
sit  in  judgment  on  the  law.  Hence,  if  the  Jury  find  contrary  to 
a  correct  rule  of  law,  given  them  in  charge,  the  verdict  will  be 
set  aside,  and' a  WW.  trial  awarded.    Nay,  I  go  fitrthet.     If  an 

-  MToneous  riAb^dtM^  be  given-  them,  tkey  mmst  abide  it.     The 
correction  cfti^i^Mfm  the  law  is  not  with  them ;  it  is  a  power 
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deposited  eloe where.  The  Couit  may  correct  Iiin  own  errors,  bj 
granting  4  new  trial ;  and  if  he  will  not,  thia  C4>urt  is  organized 
Mthe  final  corrective  tribunal.  Any  want  of  distinctness  be- 
tween the  powers  of  the  Court  and  the  Jury,  would  be  ruinoiiA 
to  the  entire  system.  This  is  the  theory,  and  never  was  theory 
based  upon  more  impregnable  principle.  And  the  theory  it  . 
carried  out  in  this  State,  with  great  fidelity,  in  practice,  partieo- 
^Iftrly  by  the  Juries.  There  are  occasional  departures.  Occsi- 
ftonally,  a  Jury,  or  Juries,  persist  in  disregarding  the  law  of  a 
^ease.  But  the  instances  are  rare.  On  the  contrary,  the  Juries 
expect,  desire,  and  lean  upon,  the  legal  instructions  of  the  Court. 
They  wait  upon  the  directions  of  'the  Court— they  receive  the 
niles  ef  their  appropriate  action  from  the  lips  of  the  Court. 
They  hang"  upon  tlib  words  he  utters,  with  intense  interest,  and 
rtrain  to  unwonted  tension  the  whole  of  their  faculties,  clearly  to 
underrstand  them.  As  conscientious  men,  charged  with  the  moat 
eventful  responsibilities,  and  not  educated  and  trained  in  the  law* 
they  could  not  .do  otherwise.  It  is,  therefore,  the  duty  of  the 
Cobrtt  to  charge  them  as  to  the  law — a  duty  from  which  he  can- 
not escape.  Not  only  so ;  but  it  is  equally  and  necessarily  his 
duty^te  to  give  the  law  in  charge  to  the  Jury,  as  that  they  shall 
understand  his  instructions.  They  are  learners  from  him  ;  he  is 
tbc^ir  instructor.  For  obvious  reasons,  it  has  been  with  tlie 
Courts,  and  it  ought  ever  so  to  i>e,  a  matter  of  pains-taking,  to 
make  their  instructions  plain  and  perspicuous.  For  myself,  I 
know  of  no  duty  of  the  Bench  more  important  than  what  is 

~  usually  called  the  summing  up,  which  embraces  a  clear  summary 
of  the  &cts,  and  a  lucid  statement  of  the  law.  And  next  to  a 
atfong  comprehension  of  what  the  law  is,  stands,  in  practical  im- 
portance, a  &culty  of  presenting  it  intelligibly  to  unprofessional 
minds.  If  these  things  be  so,  then,  according  to  these  views, 
bow  stands  this  matter  ?  1st.  Were  the  Jury  plainly  and  intelli- 
gibly instructed,  as  to  the  law  which  the  plaintiff  asked  might  be 

.  given  in  charge  ?  2d.  According  to  the  manner  in  which  the 
charge  was  given,  had  the  plsuntiff  the  benefit  of  that  rule  of  law, 
ia  the  action  of  the  Jury  upon  his  case  ?  They  were  not  in- 
aCrocted  at  ^1 ;  there  was  no  presentation  whatever  to  them,  of 
the  legal  principle ;  their  attentipn  was  not  calM  to  it;  no  ad- 
draea  was  made  to  them.  All  that  was  said,  waii'thia:  "  Well,  I 
^*^Mitirge  it  ^"  «nd  tfata  remark  was  made  ia  TfWgniaa  tg  the  re- 
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qaciit  of  Cimnye),  anil,  we  arc  obliged  to  i>c1ieve,  made  to  the 
counsel.  It  is  not  sufficient  to  reply,  that  both  the  request  and 
the  response  were  made  in  the  hearing  of  the  Jury.  '  This  reply 
assumes  that  the  Jury  could,  and  did  as  well  understand  the  legal 
rule  thus  hoard,  as  if  they  had  received  it  in  the  form  of  a  clear 
«ud  solemn  presentation,  directly  from  tlie  Court  to  them.  This 
assumption  is  wholly  witliout  foundation.  The  presumption  is, 
that  they  imperfectly  heard,  and  did  not,  because,  in  the  very 
nature  of  the  case,  they  could  not,  underataud  it.  It  is  not  al- 
ways the  case,  that  an  able  Judge  even  can  understand  the  full 
efiect  of  a  legal  proposition,  when  first  presented.  He  some* 
times  requires  a ,rc-statement^^pcrhaps  an  argument.  It  in  un- 
re^tsonable  to  suppose  that  an  untrained  Juryman,  in  the  midst  df 
the  stir  and  excitement  of  the  court-room,  can  understand  and 
practically  appreciate  a  rule  of  law,  as  read  or  recited  to  the 
Court,  by  the  coun«e1  from  his  desk.  His  attontidh,  it  may  be 
pr«»umed,  was  not  fixed  upon  it,  for  the  reason,  that  he  expected 
to  be  instructed  upon  it  by  the  Court,  in  solemn  form. 

If  the  Jury  did  not  understand  tho  rule  of  law  which  was  tfaos 
iniperfectly  charged,  it  could  not,  of  course,  become  to  them  a 
rule  of  action  in  their  application  of  the  evidence ;  and  the  case 
stood  as  thougli  there  had  been  no  attempt  whatever  to  charge  iL 
If  sp,  the  second  interrogatory  is  answered.  Tho  plMntifT  had 
not  the  benefit  of  the  rule  of  law  which  he  believed,  and  which 
the  Court  held,  was  applicable  to  his  case  ;  and  for  that  reason, 
we  hold  that  the  manner  in  which  this  charge  was  given,  is  error. 
HuU  tv.  Hall,  6  GUI  4-  Mtiu,  3S6.  Stlin  r«.  Snyder,  II  S.  if 
R,  319.  3  Crunch,  298.  3  Black/:  433.  Powers  vs.  MeFerron, 
2  S.  Sr^  44-  Smith  M.  Thamjwm,  lb.  49.  Hamilton  vs.  Me- 
nar,  lb.  70.  Livingston  H  al.  vs.  Maryland  Ins.  Go.  7  Cranck, 
^06. 

[6.]  The  next  exception  is  to  the  admissibility  of  the  evidence 
of  the  witness  Russel.  He  swears  that  he  saw  the  claimant  pay 
aiarge  sum  of  money  to  A.  H.  Harrison,  and  that  ho  understood 
from  the  claimant,  A.  H.  Harrison  and  Clayton  Williams*  that 
the  money  was  in  payment  for  a  parcel  of  land  that  claimant  had 
Jbougfat  from  A.  H.  Harrison  &  Clayton  Williams,  knulwn  as  the 
Pondtown  Placo»  in  the  County  of  Campbell,  and  thstt 'die  daim- 
ant  gave  to  Harrison  &  Williams  five  thousand  dollars  for  said 
Uod,  as  be  understood  from  the  claimant  and  Harrison  Ac  Wilr^^ 


% 


\  ■• 


MACON,  FEBRUARY  TERM,  1850.  273 

Colquitt  rx.  Thomas  et  al. 

»         _ 

liams.  This  witness  was  introduced  by  the  claimant,  to  sappott 
his  title,  by  showing  the  bona  ^des  of  the  purchase.  He  bought 
ftom  Harrison  6c  Williams,  who  bought  from  Thomas,  the  de- 
fendant in  execution.  The  testimony  goes  to  show  that  he  paid 
for  the  land,  and  how  much  he  gave  for  it.  The  objection  is  to 
proof  of  the  Mayings  of  Harrison  &  Williams,  and  the  claimant. 
The  interview  between  the  witness  and  these  parties,  was  a/ter  * 
(he  claimant  had  bought  the  land  in  question,  from  Harrison  ic 
WiUiams.  It  occurred  in  the  summer  of  1845,  and  the  claimant 
bought  in  May,  1845.  The  sayings  of  these  parties  are  not  ad- 
missible as  part  of  the  res  gestfB,  at  the  sale  of  the  lands  to  the 
claimant,  because  they  wore  not  contemporaneous  with- the  trans- 
action. •  The  sayings  of  the  claimarU  are  not  admissible,  in  sup- 
port of  his  title,  unless  they  are  part  of  the  resgesta.  Here  they 
are  not.  Nor  are  the  sayings  of  his  vendors,  in  support  of  his 
title,  uttered  after  they  had  sold  and  parted  with  all  their  interest 
in  the  land,  admissible.  What  the  witness  understood,  therefore, 
at  that  time,  from  these  parties,  is,  in  our  judgment,  incompetent 
testiinDnyf  and  onght  to  have  been  rejected.  So  far  as  the  testi- 
moofgdm  to  prove  facts— the  payment  of  the  money,  for  ex- 
ample—it is  competent. 

As  to  the  testimony  of  L.  B.  Watts,  we  think  the  Court  was 
right  in  rc»jecting  it.  It  was  afterwards  read  by  consent,  at  the 
Suggestion  o£  the  Court — he  expressing  doubt  as  to  the  correct- 
ness of  his  decision,  and  saying,  tit  the  same  time,  in  the  hearing 
of  the  Jury«  that  it  did  not  amount  to  much.  This  remark  is 
made  the  ground  oi  an  assigpiment.  Without  laying  too  much 
stress  upon  every  casual  remark  that  may  fall  from  the  Court,  in 
communicating  with  counsel  in  the  progress  of  a  cause,  we  are  of 
opinion,  that  whilst  this  remark,  thus  made,  is  not  ground  for 
error,  it  might  as  well  have  been  omitted. 

As  before  stated.  Judge  Colquitt  having  reduced  his  claim 
against  his  vendee,  Thomas,  for  the  purchase  money  of  the  Pond- 
lown  lands,  to  judgment,  was  seeking  to  subject  them.  Thdmas» 
peilding  the  suit  against  him,  had  sold  the  lands  to  a  company, 
known  in  this  record  as  Harrison  &  Williams,  who  sold,  pending 
that  sui^  to  the  claimant,  Nathaniel  Harrison.  Colquitt's  judg- 
ment bffhpijroqnger  than  the  deed  to  the  claimant,  and^  alsor  than 
the  deeiE(?&>tfie  claimant's  vendors,  Harrison  &  Williams,  his  e^ 
was  to  show,  that  the  original  sale  from  the  defendant  in  exe- 
roL.  TiH  36 
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endmiv  to  HarriBOti  6c  Williams,  was  void  ;  because  made  to  hin- 
der, delay  and  defraud  him,  as  a  creditor,  under  the  Statute  13 
SUzabeiktWad  that  the  purchasers  from  Thomas  had  notice  of  the 
fraudulent  intention — whilst  the  claimant,  on  his  part,  aougbl 
the  protection  of  the  exception  in  that  Statute,  in  favor  of  botui 
JIde  purchasers,  for  value,  without  notice.  His  effort,  therefore, 
was  to  prove  the  bona  fidts  of  his  purchase,  and  that  he  had  no 
notice  of  the  fraud.  Such  was  the  principle  grounds  of  contest 
in  this  cause,  and  a  large  volume  of  testimony  was  introduced,  di* 
iBcted  to  these  points.  The  Court  gave  to  die  Jury  several  !»• 
atructions  relative  to  the  question  of  notice,  which  are  excepted 
U>.  In. reviewing  the  instrurtions  of  the  Court  upon  this  head,  in 
justice  to  the  Court,  I  remarks  that  an  effort ^aeems  to  htive  been 
made  by  the  counsel  ibr  the  plaintiff  to  secure  to  him  the  benefit 
of  the  rule,  as  applicable  to  a  contest  between  the  vendor,  seeking 
to  set  up  his  Hen,  and  a-  purchaser  from  his  vendee<«-whilst  it  is 
very  obvious,  that  the  purpose  of  the  Court  was  to  exclude  that 
-  rule  from  the  case,  and  to  hold  the  parties  to  the  riile  of  notice, 
under  the  Statute  of  13  Elizahtik, 

Examining  into  these  instructions  with  diligence,  we  are  aatia- 
ffed,  that  in  more  than  one  instance,  the  charge  of  the  Conrt  is 
susceptible  of  such  a  construction,  as  denies  to  the  plaintiff  the 
benefit  of  certain'  testimony  which,  utider  the  h&w,  he  was  entitled 
to.  Whether,  in  fact,  the  Jury  did  allow  th?  fiill  effect  of  this  tes- 
timony, is  what  we  cannot  determine ;  but  as  theii'  verdict  is 
against  the  plaintiff,  we  have  a  right  to  presume  that  they  £d 
BOtt  I  do  not  mean  U>  say  that,  in  my  opinion,  the  plaintiff  oag^t 
to  have  recovered-^J.  expren  no  opinion  about  that-^I  only 
mean  to  say,  that  inasmuch  as  the  instructions  of  the  Court  «ihe 
susceptible  of  a  meaning  adverse  to  the  rights  of  the  plaintiff, 
and  inasmu<;h  as  the  Jury  found  against  him,  it  is  a  fiur  inference 
diat  they  understood  them  in  that  adverse 'meaning. 
[7.]  The  plaintiff  was  bound  to~  prove  in  ttiis^ease— 
1.  That  the  sale,,  by  Thomas,  was  fraudulent;  diat  is,  that  it 
was  made  to  kinder  and  defeat  his  debt  He  was  bound  to  prove 
a  frmid,  in  fact.  To  prove  this,  he  was  entitled  to  give  in  evi- 
dence certain  facts — as  the  pendency  of  his  suit  at  the  time  of4e 
conveyance— possession  retained  by  Thomas,  aitd  otliffr  facts  \X 
like  oharacter,*which  the  law  recognizes  as  marks  -or  hedges'^ 
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fraad.     See  2  Keliy,  1.     From  these  facte,  the  Jury  are  left  to 
ascertain  the  bona  fi^%  or  the  mala  Jides  of  the  sale. 

[8.]  2.  He  was  hoaiM)  to  prove  that. Harrison  k  Williams  and 
the  claimant,  hoth  had  notice  of  the  fraudulent  intention  of  Thom- 
as, in  his  sale  to  Harrison  &  Williams. 

[9.]  I  say  both^  because  the  rule  is,  that  one  who  buys  from  a 
fraadulent  grantee,  hfma  fide^  and  wMaut  notice^  will  be  protect- 
ed. Sor  also,  if  one  buys  from  an  innocent  grantee,  with  notice, 
he  will  equally  be  protected ;  that  is  to  say,  if  the  claimant- bought 
from  Harrison  &  Williams,  withimt  notice  of  the  fraud,  his  title 
•will  be 'good  against  Colquitt's  jtidgment,  although  they  bought 
firotq  Thomas,  with  notice.  So,  also,  if  the  claimant  bought  with 
moiieef  and  fhey  bought  without  notiee^  his  title  will  be  good-*«-«o 
that  bothrthe  claimant  and  his  vendors  must  be  charged  with  no- 
tice^  This  is  the  rule,  both  under  the  27  and  13  Elizabeth* 
The  mle  has 'been  held  different  in  Now  York,  and,  also,- in  Con« 
«ectieut  and  North  Carolina,  under  the  13  Elizabeth.  In  Reih- 
■€rt§  M.  Ander^t  Chancellor  Kent  held,  approving  the  decision  of 
the.^Snreme  Court  of  Connecticut,  in  Preston  «#.  Crofutx  (1 
f\mm  JSi.627,  note,)  that  inasmuch  as  the  Stat.  13  EUz.  made  a 
eOQ^ejance  to  defeat  creditors  utterly  void^  a  purchaser  from  the 
debtor,  baying  with  notice,  acquired  no  title,  and  could  convey 
Bone,  even  to  a  purchaser  without  notice.  It  seema  to  have  been 
mo  held,  also,  in  North  Carolina.  See  Hoke  «t.  Hendemm,  3  De»* 
12  to  16.  In  New  York  the  Chancellor  has  been  oyfpMeA,  add 
QttlesB  in  Connecticut  and  North  Carolina,  no  distinction  now  ob- 
tain between  the  Stat.  27  and  the  Stat.  13  Elizabeth.  The  nilei 
oiMkr  both  Statutes,, by  the  preponderance  of  authority,  is  aa  L 
first  above  stated  it  to  be.  3  Johns.  Ch.  R.  372.  3  Dev.  12  to  16. 
1  Ckmm.  627,  mte.  18  Johns.  R.  515.  9  Paige,  132.  2  Masom, 
£52.  1  Swmner,  607.  2  Pick.  184.  12  Idem,  307.  3  MUelf, 
332.  8  Uem,  411.  8  Watts,  489.  3  Penn.  160.  18  Maim, 
391.  2  iV:.^aii^.«402.  7  Ikma,  506.  5  Missouri,  296.  Note 
to  HdgMrk  9s.  Randolph,  2  Brock.  152,  '3.    3  Kdl^f  448. 

•  To^prove  the  fraadulent  intent  of  Thomas,  the  pendency  of  the 
'anita  against- him  is  a  competent  badge,  and  in  this  case  ought  to 
hive  been  aubmitted,  with  its  full  effect  as  such,  to  the  Jury.  The 
jhudy  O^lAo  pttrt  of  Thomas,  waa  a  preliminary  fact,  to  be  estab- 
lidbed-^qadCioe  te  the  claimant  and  his  vendors,  of  the  fraud,  could 
not  be  esubliahed,  unless  the  fraud  itself  was  proven.     The  pf»- 
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dthey  of  tke  tuitSf  was,  also,  a  fact  to  be  left  to  the  Jury,  to  show 
notice  to  them — it  was  an  indicititHf  from  which  notice  might  be 
inferred — for  they  bought  whilst  the  suitd  were  pending.  Of  it- 
self, it  is  not  notice ;  and  I  apprehend  that  the  pendency  of  the 
suit,  in  favor  of  the  plaintiff,  was  legitimate  evidence*  to  the  ex- 
tent stated,  to  show  notice  whether  the  record  of  the  case  pend- 
ing, showed  the  consideration  for  whieh  the  notes  sued  on  were 
given  or  not.  The  consideration  really  has  nothing  to  do  with 
the  matter.  The  facts  to  be  arrived  at  in  this  case  were,  was  the 
plaintiff  a  creditor  of  Thomas — ^iio  matter  upon  what  considera- 
tion—was the  conveyance  bv  Thomas  made  to  defeat  him  as  a 
erediior,  and  had  the  claimant  and  his  vendors  notice  of  a  fraud 
against  the  plaintiff,  as  a  creditor  ?  In  an  attempt  to  enforce  the 
vendor's  lien,  it  would  not,  of  course,  be  enough  for  a  vendor  to 
exhibit  the  notes  of  the  vendee.  Ho  would  be  held  to  go  farther, 
--  and  prove  the  sale  of  the  land,  and  if  the  notes  became  material 
testimony  at  all,  I  apprehend  they  would  avail  nothing,  unless 
proven  to  be  given  for  the  land  ;  but  in  this  case,  1 A  it  be  remem- 
bered, that  we  have  nothing  to  do  with  the  vendor's  lien.  Now* 
what  did  the  Court  charge  av  to  the  pendency,  of  the  suits  t  He 
charged,  ^*  that  the  pendency  of  the  suits  did  not  operate  as  no- 
tice, either  positive  or  constructive,  for  the  notes  did  not  express 
the  consideration  for  which  they  were  given ;  and  although  the 
plea  did  set  forth  that  fact,  yet  the  plea  was  not  verified,  and,  if 
taken  at-^iil^would  have  to  be  taken,  together,  and  it  set  forth  a 
partial  failure  of  consideration."  In  the  view  I  have  presented 
of  the  lis  pendens,  as  a  badge  of  fraud,  and  as  evidence  of  notice 
to  the  purchasers,  there  was  error  in  this  charge.  It  is  truje,  that 
l!he  pendency  of  the  suits  was  not  notice,  positive  or  constructive; 
dwt.  is,  not  such  notice,  in  law,  as  would  be  conclusive  upon  the 
blunmnt.  In  that  construction  the  Couit  was  right ;  but  it  was 
competent  evidence,  as  a  fact  or  circumstance,  from  which  the 
Jury  might  infer  notice.  It  was  the  right  of  the  plaintiff,  that  the 
Jury  should  be  allowed  to  consider  of  it.  Were  they  so  instruct- 
ed as  to  lead  them  to  believe  that  they  were  at  liberty  to  consider 
the  pendency  of  the  suits  as  evidence  for  any  purpose  t  We 
think  they  were  not.  It  being  in  reference  to  a^  vital  point  in  the' 
case,  the  charge  ought  to  have  been  more  explicit.  We  think 
the  Jury  may  have,  construed  this  charge,  as  withdrawing  from 
their  consideration,  altogether,  the  fact  that  the  suits  were  pand* 
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ing  at  the  time  when  the  claimant  and  his  vendors  purchased. 
The  J  ought  to  have  been  told,  that  the  pendency  of  the  suits,  al- 
though not  conclutsive  in  law,  or  in  fact,  as  to  notice,  yet  was  a 
fact  which  they  were  at  lilierty  to  coneiJcr,  in  determining,  in 
connection  with  the  other  evidence  in  the  case,  whether  they  Iiad 
notice  or  not ;  and  this,  wholly  irrespective  of  the  reasons  given 
by  the  Court,  as  to  the  consideration  of  the  notes  sued  on,  and  the 
plea. 

[10.]  Farther,  the  plahitiflT's  counsel  requested  the  Court  to  in- 
struct the  Jury,  ^  That  if  they  believed,  first,  that  the  deed  to 
Harrison  6c  Williams,  made  by  the  defe.ndent  in  ^.  Jh.  was  frau- 
dulent as  to  creditors,  and  that  Nuthatiiel  Harrison,  the  claifnant, 
knew  of '  the  indebtedness  of  the  defendant,  Thomas,  to  tho  plain- 
tiff for  the  purchase  money  of  the  fractions,  and  of  Thomas'  in- 
solvency, and  the  pendency  of  the  suits,  at  any  lime  before  he 
paid  the  purchase  money  and  received  a  title,  that  a  deed  taken 
after  siich  notice  would  not  defeat  the  incumbi*ance,  and  that  such 
deed  would  be  fraudulent  in  law."  The  Court  refused  to  charge 
as  thus  requested,  and  we  think  correctly. 

In  this  case,  a  deed  taken  aAcr  knowledge  of  the  plaintiff's 
incumbrance,  of  Thomas*  insolvency,  and  of  the  pendency  of  the 
suit — such  knowledge  being  before  the  payment  of  the  purchase 
money — would  not,  necessarily,  defeat  the  incumbrance.  T/iat 
part  of  the  insti-uction  asked  is  true ;  yet  it  is  not  true  that  the 
deed  wouldoe  fraudulent  in  law.  I  repeat,  that  the  fraud  to  be 
proven,  is  a  fraud  in  fact ;  and  the  notice  to  l>e  charged  upon  the 
purchasers,  is  notice  of  this  fraud  in  fact.  The  fraud  being  pro- 
ven, and  notice  of  it  carried  home  to  tho  purchasers,  they  become 
parties  to  the  fraud,  and  the  law  adjudges,  then,  that  their  title  is 
not  good.  The  fact  of  fraud,  and  the  fact  of  notice,  are  to  ha 
submitted  to  the  Jury.  Hence,  if  the  knowledge  of  the  incnm- 
brance,  of  Thomas'  insolvency,  and  of  tho  pendency  of  the  suits, 
be  proven,  diose  facts  do  not,  as  of  legal  necessity,  annul  the 
deed.  I  am  aware,  that  the  desired  iust ruction  assumes  that  this 
sale  was  fraudulent.  Let  that  be  so ;  still,  knowledge  of  these 
facts,  to  wit:  Colquitt's  debt,  Thomas'  insolvency,  and  the  pen- 
dency of  the  suits,  does  not,  necessarily,  make  the  deed  to  claim- 
ant void.  Whether  void  or  not,  is  the  issue  upon  the  question  of 
notice,  and  these  facts  are  submitted  to  the  Jury  upon  that  issue. 
Upon  the  requisition  in  the  request,  that  upon  knowledge  of  these 
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fbels  the  claimant** deed  be  charged  to  be  fraudulent,  the  Court  is 
invc^ced  to  determiue  the  issue  as  to  the  notice.  He  did  not  err 
in  not  responding  favorably  to  the  invocation.  He,  however,  in 
response,  charged, "  that  if  any  considerable  part  of  the  purchase 
noney  had  been  paid,  and  the  contract  of  purchase  complete,  be- 
fore notice,  that  the  claimant  was  not  compelled  to  stop,  but 
li^d  a  right  to  go  on  and  take  a  deed,  which  deed  would,  in  no 
wtMC,  be  afected  by  tkt  notice  in  this  suitj  the  plaintiff  averring  that 
be  did  not  rely  upon  his  lien  in  Equity."  The  lien  in  -Equity 
being  out  of  the  question,  it  remains  to  inquire,  whether  there  be 
any  error  in  this  instruction  1  When  a  purchaser  goes  into  Equi- 
ty, for  relief  against  a  prior  incumbrance,  upon  the  ground  Chat 
he  is  a  bona  fidt  purchaser,  without  notice,  he  will  not  be  reliev- 
ed, if  he  has  notice  before  he  pays  all  the  purchase  money,  al- 
though he  has  paid  a  part  The  rule  in  such  a  case  goes  thus  fiir, 
to  wit :  notice  before  actual  payment  of  all  the  purchase  money, 
although  it  be  secured,  and  the  conveyance  actually  executed,  or. 
before  the  execution  of  the  conveyance,  notwithstanding  the  nu>- 
ney  be  actually  paid,  is  equivalent  to  notico  before  the  contract 
2  Sugden  on  Vendors,  top  p.  312:  3  P.  Wmt.  387.  2  Atk.  630. 
1  John*.  Ck.  R.  288.     1  Munf.  38.     7  Johns.  Ch.  R.  65. 

I  do  not  mean  to  say,  that  this  rule  applies  in  this  case.     In  the 
ease  put  by  the  Court,  he  says,  that  the  purchaser  may  go  on 
and  take  his  deed.     True,  he  may;  but  he  proceeds  to  say,  that 
'  ill  such  a  oafle,  notice  tcould  in  no' wee  ^0ci  the  duif  thatJs,  in 
a  case  where  a  considerable  part  of  the  purchase  money  is  .pai^— 
Ibe  contract  of  purchase  being  complete— -the  purchaser  then  re- 
r^  "-flBiving  nodce,  before  the  balance  of  the  purchase  money  is  paid, 
.,»'  ll^.  before  the  deed  is  taken,  the  deed  will  in  no  wisebe  affected 
:^^W  Ae  notice.   We  do  not  agree  with  the  Court  in  tins  idea.    The 
purchaser  may  go  on,  in  such  a  case,  to  take  his  deed,  and  as 
against  a  prior  incumbrance,  with  notice,  it  would  not  avail  hii9 
in  Equity ;  emd  htre,  we  think,  he  takes  it  at  die  peril  of  its  being 
set  aside  for  notice  ^  tkejraud»    We  mean  to  say,  that  in  the 
case  put  by  the  Court,  at  Law,  aa  here,  the  facts  going  to  show 
notice  of  the  fraud,  may  be  submitted  to  the  Jury,  and  to  this  ex- 
tent and  no  farther,  we  think  this  charge  wrong. 

[11.)  In  relation  to  the  statements  of  Clayton  WiUiams»  upon 
a  close  iiispection  of.  the  record,  th&only  point  deternuDed  ]^y  the 
Court  was,  that -his  statements  could  not  be  given  in  evidence  ,t» 
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prove  his  owA  agency— he  being  a  competent  witness  to. prove 
fais  agency.  Thu  ruling  was  at  the  request  of  the  claimant.  To 
this  propoaitioD  the  plaintiff  does  not  object.  The  objection  is  to 
tbia  remark  of  the  Court,  recited  in  the  bill,  made  to  the  Jury,  to 
wit:  ^teatimony  can  be  legally  admitted  for  one  purpose,  and 
itben  so  admitted,  cannot  be  vomde  evidence  for  a  different  pur« 
poser  and  the  sayings  of  Clayton  Williams,  made  after  his  actings 
HI  Cfaot  ci4»acity,  while  purchasing,  cannot  be  admitted  to  pror^e 
bis  agency,  he  being  a  good  witness  for  that  purpose."  We  find 
■Q  error  in  the  ruling  or  the  remark. 
Let  the  judgment  be  reversed. 


No.  46^— James  Holmkb,  administrator,  plaiutifT  in  error,  vs.  John 

L'iPTROT,  administrator,  defendant. 

[1.]  Where  L  and  T  executed  a  marriage  settlement,  in  contemplation  of 
marriage,  in  which  L,  the  intc^nded  wife,  declared  that  it  was  her  desire 
diat  all  her  property  should  bo  kept  and  assured  to  her  Mcparate  ute  and  en- 
joyment/omwr,  and  tliat  her  trostoe  should  keep,  jireservc,  and  assure  the 
tame  forever  unto  L,  the  intended  wife,  to  her  entire  andjree  use,  control  and 
benefit,  free  and  exempt  from  all  debts  of  T,  the  intended  hosband,  now 
esistiBg  against  him,  or  which  shall  hereafter  exist ;  and  T,  the  intended 
■hnsbsnd,  asseaieil  and  agreed  thereto,  in  consideqg^on  of  the  intended  mar* 
riage,  and  the  further  consideration  of  ono  htm^t^  dollars,  rcceired  Iron 
his  intended  wife  as  a  marriage  portion :  Held,  on  a  bill  tiled  by  4ke  a(d» 
ministrator  of  the  buHband,  against  the  administrator  of  tlie  wife,  to  compel 
the  latter  to  make  distribution  to  the  representative  of  the  husband,  that  the 
fansband,  by  the  wjrde  and  clear  inUKlwn  of  the  marriage  settlement,  not 
only  relinquished  and  abandoned  his  marital  right*  to  his  intended  wife's 
•^srate  property,  during  the  coverture^  but  forever,  witltout  limitation  of 
tifBO  I  and  that  the  administrator  of  the  wife  was  entitled  to  retain  the 
property,  and  after  the  payment  of  tho  wife's  debts,  to  distribute  to  her 
children. 

Bill  for  discovery,  account,  &c.  in  Houston.  Decision  by  Judge 
Stark,  at  October  A<youmed  Term,  1849,  to  wit :  in  January, 
t860. 
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Holmes  vs.  Li|itiot. 

-  -  -  --  -  —  — 

This  iuU  was  filed  by  James  Holmes^  as  administrator  of  Hen* 
rj  TaUoti,  against  John  Liptrot,  as  administrator  at  Camilla  T&l* 
Ion,  deceased.  '  .~ 

Camilla  Ta1ton-**whi]e  the  widow  Liptrot — entered  into  an 
ante-nuptial  settlement  with  Henry  Talton,  the  material  parts  of 
which  are  as  follows :  ^  The  said  Camilla  being  desirous  of  en- 
joying, maintaining  and  keeping  all  and  singolar  her  lands,  ne- 
-groes,  and  other  property,  real  and  personal,"  &c  also,  what 
**  shall  be  received  from  her  father's  estate,  at  his  death,  in  case 
she  should  then  be  living,  separate  and  distinct  from  all  the  prop^ 
erty  of  her  said  intended  husband," — "  and  being  desirous  that 
all  her  said  property  shall  be  kept  and  assured  to  her  separate 
Qse  and  enjoyment  forever  ;  and  the  said  Henry  Tallon  hereby 
assenting  and  agreeing  thereto,  in  consideration  of  the  marriage 
portion  aforesaid,  ($100)  and  of  said  intended  marriage,"  it  was 
agreed  that  the  trustee  should  "  keep,  preserve  and  assure  the 
same  Jbrerer  unto  said  Camilla,  and  to  her  entire  and  free  use, 
control  and  benefit,  free  and  exempt  from  all  and  every  liability, 
obligation  or  charge  of  judgments,  debts,  demands,  or  contracts, 
now  existing,  or  which  shall  hercafler  exist,  against  said  Talton." 
And  said  Talton  **  covenants  and  agrees  that  he  will  not  op- 
pose or  obstruct  the  said  trustee  in  the  duo  and  proper  executioa 
of  his  trust,  hut  M'ill  aid  him  in  behalf  of  said  Camilla."  Signed 
by  the  parties  and  the  trustee  also. 

,  Camilla  died— her  husband  surviving  her.  Talton  aflerwards 
died  in  possession  of  the  trust  property.  John  Liptrot  adminis- 
tered on  Camilla's  estate,  and  J.  Holmes  on  Talton's  estate.  Lip* 
trot,  in  trover,  had  re|Oyered  the  property  (slaves)  from  HolmeSy 
who  now  files  this  birlrTn  Tight  of  the  intestate  husband— claiming 
his  right  to  the  sole  administration,  without  accountability,  of  his 
deceased  wife's  estate. 

That  part  of  the  Court's  charge  excepted  to,  is  as  follows:  *'  It 
is  the  opinion  of  the  Court,  that  a  legal  construction  of  this  con- 
tract hinders,  at  once  and^r^r^r,  the  dominion  of  the  husband,  as 
well  as  all  his  then  present  and  future  creditors,  from  any  and  all 
right  to  this  property ;  and  that  afler  the  payment  of  the  debts  of 
Camilla,  and  the  expenses  of  administration,  it  must  descend,  as 
it  ought,  to  her  children." 

Complainant  requested  the  Court  to  charge,  that  unless  the  set- 
tlement made  provision  for  die  property  vesting  in  the  childreB 
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Wt'fUtA  CamillBi'^vfter  her  death,  or  in  some  other  way,  made  a  iBm* 
IhHoq  j>V6r»  thit  the  hoaband  was  entkled,  aftorher  death,  to  re- 
Jmwt  it,  aa  hertdminiBtrator,  and  his  repreaeittlliTaB  are  now  en* 
16  reeoter  from  defendant,  which  the<]louit  refiued. 
JkoS  to  thta,  complainant's  eonttie]  also  excepted,  and  thus  the 
np-  ■     '   '   " 


» 1 


'<<'• 


f-'*PeK  and  GnLie,  for  plaint  in  error,  cited  the  fMldwing  ira- 
4kotfaies: 


s        _^ 


^^i  JSeOy,  389.  Rae^eav9.  Tompkim,  I  SiMkarfs  Eq.  JR.  114. 
iL^cJf«ffm*«  Eq.M.  201.  Alien  tt.  Rmmph,  2  HmWm  Ck.R.1. 
%krkiMV9.  Oihg/Rie^s'  Eq.  315. '  Siewart9M..8iewan,  7  Jokm. 
Ok.  R.  229.    Pickett  ef .  (MUtm,  5  Mmf.  R.  467. 

'  '   8.  €b  Bcfrna  and  S.  T.  Bailbt,  for  defendant,  citedi^ ' 

.  ■  ■        ■•         '      ■  ■        "  .       • 

■   •      ■ 

-  Uff^^eLeg^a  Mmmu,  120,  l98.  16  Jokm.  R.  172.  2  Black. 
€bm.  209w24L  8  JStt!oii,274,  280.  9  Mkn.  R.  123.  3  Fewy, 
«6.    4^'JRi^377. 

JBjf  <iU  Cbwrlr-^WAnNKR,  J.  delivering  the  optmon. 

-  .[!.]  This  is  a  bill  filed  by  the  administrator  of  Henry  Talton, 
.^against  the  administrator  of  CamiHa  Talton,  for  distribution  of 

fke  estate  of  OamiHa  Talton,  in  the  hands  of  her  administrator. 
ftrnpomcn  from  the  record,  that  in  the  year  1834,  Henry  Talton 
wd  CauttUa  Liptrot  entered  into  a  marriage  settlement.  Camilla 
E«tptrot  was  then  the  widow  of  Hopkins  Liptrot — ^had  one  child, 
end  was  possessed  of  considerable  property';  that  she  ihtermarw 
ried  with  Talton,  and  died,  leaving  her  hnsband,  Henry  Talton, 

~  mnd  two  children  by  the  latter  marriage,  surviving  her.  Camilla 
^ilton  died  intestate.  Sabsequeotly,  Henry  Talton  died  intes- 
taie,  without  having  taken  out  administration  On  his  wife*s  estate. 
^^liiD- record  also  shows,  that  independent  of  the  ieparate  estate  of 
ChbnQIa  Talton,  his  former  wife,  the  estate  of  Henry  Talton  wis. 
hoc  sufficient,  by  several  thousand  dolliicrs,  to  pay  his  debts. 
..  The  great  question  in  this  case  is,  whether  the  administrstibr  t4 
Ofuilla  Talton  can  be  compelled  to  make  distribution  to  die  dd- 

'  Widacralor  of  Henry  Taicon. 

TOL.  Tltli    36 


288 .  SUPREME  COURT  OF  GEORGIA. 


-k^- 


Uolmea  r«.  LiptroL 

- =■-■  K- 


Xbe  decision  of  this  qaestion  mustclcpeiMl  oa  tho  cotistriictibn 
to  be  given  Co  tbe  marriage  sotdemenC  If,  bj  tbe  terms  of  that 
settlement,  the  marital  rights  of  Henry  Talton  to  the  property  of 
his  intended  wife, Camilla,  were  notybrerer  relinquished  andaban* 
'  doned,  but  only  suspended  during  the  caiKriuret  then,  opon  hcsr 
death,  without  having  made  any  dispontion  of  the  property  in  her 
lifetime,  the  marital  rights  of  the  husband  would  attach  to  the  prop- 
erty, by  operation  of  law,  and  the  complainant  ia.enlitled  to  recovr 
er,  Stewart  vs.  Stewart,  7  John,  Ch,  Rep,  22d.  But  if,  by>fi|ir 
and  liberal  interpretation  c^the  words  of  the  marriage  settlement, 
Henry  Talton  not  only  relinquished  and  abandoned  his  marital 
figkti  to  the  property  of  his  intended  wife,  during  the  coverture^ 
hat  foreper,  then  his  administrator  is  not  entitled  to  recoverr.fdr . 
be  is  bound  by  the  contract  of  hb  intestate. 

It  has  been  insisted  on  the  argument,  that  the  right  of  the  com- 
plainant to  recover,  was  settled  by  the  judgment  of  this  Court*  in 
Liiptrot  vs.  Holmes,  1  Kelly »  381.  The  question  made  by  the  re- 
coil iu  that  case  was,  whether  the  administrator  of  Camilla "Tal- 
tOB  was  entitled  to  maintain  an  action  of  trover,  for  the  recovery 
of  certain  slaves,  or  whether  the  legal  title  to  the  slaves  was  in  the 
truHee  of  Camilla  Talton,  under  the  marriage  settlement. 

.This  Court  held,  that  the  legal  title  to  the  property  waa  not  in 
the  trustee,  but  in  the  administrator  of  Camilla  Talton,  and  that  be 
bad  the  right  to  reduce  the  property  into  his  possession,  as  her 
administrator ;  but  the  question  as  to  whom  the  administrator  of-' 
Camilla  Talton  should  make  distribution  of  the  property,  when 
zedoccd  tahis  possession,  was  not  made  by  the  record  in  that  casOv 
nor  was  that  question  considered  or  adjudicated  by  this  Court. 
We  will  now  proceed  to  consider  the  marriage  settlement  execu- 
ted by  the  parties  in  1834,  in  contemplation  of  their  intended 
maarriage. 

,  After  reciting  the  property  of  which  Camilla  Liptrot  was  pos- 
sessed and  in  expectancy,  the  contract  further  recites :  "  Whero- 
as,  a  marriage  is  this  day  intended  to  be  had  and  solemnized  be* 
tween  the  said  Henry  Talton  and  Camilla  Liptrot,  with  whom 
tbe  said  Henry  is  to  have  and  receive  the  sum  qfane  hundred  dd- 
tars  in  money,  as  for  her  marriage  portion  ;  and  the  said  Camilla 
Liptrot,  being  desirous  of  enjoying,  maintaining  and  keieping  all 
«nd  singular  the  lands,  negroes,  i^nd  other  propei:ty,  real  and  per- 
sonal, which  shall  be  assigned  to  her  on  distribution  of  tbe  estate 
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of  said  Hopkins  Liptrof,  deceased,  and  dso,  all  and  singular  the 
ptbporty,  rcsl  and  pers«)na1,  that  shall  be  given  to  her  by  her.sctid 
fttther,  Aquilla  Liptrot,  and  also,  which  shall  bo  received  by  her 
ftom  her  Other's  estate  afVer  his  death,  in  case  she  should  then  be 
living,  and  the  increase  of  said  projierty,  separate  and  distinct 
fixnn  all  such  property,  real  and  personal,  as  shall  bo  acquired, 
claimed  or  owned,  or  which  is  now  claiinod  or  owned  by  the 
Baid  Henry  Talton,  her  intended  husband,  in  the  event  of  their 
intended  marriage.  And  .the  said  Camilla  Liptrot  being  further 
diSsirous  that  all  and  singular  the  said  property,  and  increase 
thereof,  when  assigned  or  delivered  to  or  received  by  her,  as 
bereinbefore  contemplated,  shall  be  kept  and  assured  to  her  sep" 
^^fnie  u$€  and  enjoyment  forever  ;  and  the  said  Henry  Talton  here* 
by  auentinff  and  agreeing  thereto,  in  consideration  of  the  marriage 
portion  afi>resaid,  and  of  the  intended  marriage^-it  is,  therefore, 
covenanted  and  agreed  by  and  between  the  parties  to  these  pres- 
ents, in  matiner  and  form  following :  that  is  to  say,  the  said  Hen- 
ry Talton  and  Camilla  Liptrot  have  made,  constituted  and  ap- 
pointed, and  do,  by  these  presents,  make,  constitute  and  appoint 
the  said  John  Liptrot,  trustee  for  the  said  Camilla,  and  for  all  and 
singular  her  property,  real  and  personal,  hereinbefore  referred  to, 
and  of  the  increase  thereof,  to  keep,  preserve  and  assure  the  same 
forever  unto  the  said  Camilla,  and  to  her  entire  and  free  use,  con- 
trol and  benefit,  free  and  exempt  from  all  and  every  liability,  ob- 
ligation or  charge  of  any  and  all  judgments,  debts,  demands  or 
contracts  now  existing,  or  which  shall  hereafoer  exist,  against  him, 
the  said  Henry  Talton.  And  for  the  full,  faithful  and  perfect  per- 
formance of  every  part  of  this  agreement,  the  parlies  bound  them- 
selves," &c.     See  the  entire  agreement,  1  Kelly ,  382. 

**  Marriage  settlements,'*  says  Chancellor  Kent,  ••  usually  pro- 
ceed from  the  prudence  and  foresight  of  friends,  or  the  warm  and 
anxious  affection  of  parents  ;  and  if  fairly  made,,  they  ought  to  bo 
supported,  according  to  the  true  intent  and  meaning  of  the  instru^ 
fmeni  by  which  they  are  created.  A  Court  of  Equity  will  carry 
the  intention  of  these  settlements  into  efibct,  and  not  permit  the 
intention  to  be  defeated.'*  2  Kent's  Com.  165.  Methodist  Epis- 
topol  Church  vs.  Jacques,  3  John.  Ch.  Rep.  88.  In  Horry  vs.  Hor- 
iy,  (2  DessaMssure's  Eq.  Rep,  126)  the  Court  said,  «•  in  marriage 
aettlements,  the  mo^tfocorable  exposition  will  be  made  of'icords,  to 
flupport  the  vHUtdMrn  of  the  parties." 


S84  SUPREME  COUJEIT  OF  GEORGIA. 


Hofanet  99.  Liptrot. 


It  18  true»  that  the  imUntiam  of  the  parties  cannot  amirtl  the  laWp 
but  it  is  legitimate  to  look  into  the  instmment  for  nford^^  as  evi- 
dence of  the  inteniian  of  the  parties,  so  as  to  take  it  out  of  the  ge|H 
arid  rale  of  law,  as  to  the  tnariial  rights  of  the  bushtand;  especiai*r.' 
Ij  when  there  are  chydren  of  the  marriage  unproTided  for,  as  in . 
this  case.  In  Grmfa  vs.  dark,  {15  Engliak  Ck.  R^.  140)  Oa 
Master  qfthe  Rolls  said,  '^  that  a  settlement  upon  a  married  wo-^ 
asan  is,  without  a  special  agreement  to  the  jCQUtrary,  alwaya  un^- 
derstood  to  invoke  a  proYision  for  the  children."  But  heroiu  wa 
most  be  gOYerned»  as  to  what  was  the  intention m£  the  parties,  by 
tbe  tpordsofthe  instrument.  Was  it  the  intention  of  the  partiesi 
that  the  maritai  rights  o£  Hent^p  Tahon,  to  the  property  of  his  ib- 
taadad  wife,  should  only  be  suspended  during  tke  awerture^  as  in 
the  case  of  Stewart  vt.  Stewari  ;  or  did  the  parties  look  heyvmd  the 
termination  of  the  coverture  1  It  ia  to  be  remarked, -that  by  the. 
texms  of  the  settlement,  the  husband  is  not  even  to  have  the  teas 
el  any  portion  of  tlie  property  during  tke  eo9erture.  In  what  man* 
ner  does  the  instrument  declare  Camilla  Liptrot  is  desirous  to 
secure  the  property  to  her  sepai'ate.  use  and  jenjoymentl  Doea 
she  only  desire  to  have  it  so  secured  dwrimg  tke  coeertnrt  t  The 
words  c^  the  instrument  answer  the  question^  l^  declaring  the 
parties  intended  it  should  be  secured  to  her  separate  use  and  en- 
joyment forever.  She  is  not  only  desirous  that  the  property  shall 
be  secured  to  her  separate  use  and  enjoyment  during  the  cover- 
tare,  but^^^tvry  that  is  to  say,  it  is  never  to  belong  to  Henry 
Taken,  in  any  event  whatever.  Such  is  her  declared  inttntMn^  in 
our  judgment,  by  a  fair  and  liberal  construttion  of  the  W9rds  of 
the  instrument.  To  which  declared  intention,  Henry  Talton,  her 
intended  husband,  aesented  and  agreed  thereto,  (as  the  words  pf 
the  instrument  declare)  in  consideration  of  the  one  hundred  dol- 
lars, which  she  paid  him  as  a  marriage  portion,  and  in  considera- 
tion of  the  intended  marriage.  Her  proposition  to  him  is,  in  sab- 
stance,  (as  it  appears  from  the  instrument)  I  will  qaarry  you,  and 
give  you  one  hundred  dollars,  as  a  marriage  portion,  provided 
you  ynMforever  relinquish  all  claim  to  my  property.       * 

To  this  proposition,  the  intended  husband  appears  to  have  «t- 
ienied,  and  his  adminiptvaiar  is  now  bound  by  the  stipulation  of 
his  intestate.  The  stipoladon,  as  to  the  protection  of  the  proper- 
ty from  the  debit  of  Talton,  evidently  looks  beyond  the  teminar 
tion  of  the  coverture.     The  property  is  mit  only  to  be  protected 
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•gaiiiit  the  debta  of  Talton  dnring  the  covtrtwre^  hoXfarcvtr,  The 
true  intent  and  meaning  of  the  parties  to  tbii  marriage  settled 
jaewt  undoubtedly  was,  from  the  words  of  it,  that  iiefaher  Talton 
nor  hit  creditors,  shouhl  ever  hare  the  benefit  of  his  wife's  sepo- 
rate  propertyi  either  during  the  eoTerturel-  or  at  any  other  time. 
TaHoPf  the  intended  husband*  did  not,  nor  did  he  intend,  by  the 
vmrie  of  the  instrnraent,  merely  to  abandon  bis  marital  rights  to 
iBq:  property  ^iirM^  ike  etwerttare^  but  he  did,  and  so  inlended*  lo 
abandon  them  foret^er^  for  the  oonsideration  stated.  The  Only  two 
caaes  .dted  on  the  argument,  most  analagfons  to  this,  yrere^tBaekm 
iw.  Gi7«,  Bice' 9  Eq.  Rep.  315,  amd  Sugge  w.  TjfMm,  Sf  HawVr 
Rep.  472.  In  Betekm  v#.  Gt/et,  the  Court  were  dirided  in  <^in- 
ioDy  and  in  Suggt  «#.  Tywrn^  it  was  hold,  the  marital  rights  of  the^ 
husband  were  defeated.  In  the  view  which  we  have  taken ' 
of  thi»  marriage  settlement,  we  hold,  that  Henry  Talton  aban- 
doned his  marital  rights  to  Uie  property  of  his  intended  wife, 
not  only  dmrimg  the  covertMre,  hat  Jarever,  without  any  limitation  of 
time ;  and  that  her  administrator  is  entitled  to  retain  the  property^ 
aod.afker  the  payment  of  debts,  to  distribute  it  to  the  children  of 
his  intestate* 
,.  Let  the  judgment  of  the  Court  below  bo  affirmed. 


No.  47. — Hknet  M.  BucKNEn,  plaintiff  in  error,  ve,  Willum  IL 

Lkb,  et  al>  defendants. 

[1.]  Upon  an  agreement  between  A  and  B,  that  A  ■hbnld  ta&a  certain  ne* 
groes  of  B,  and  woik  them  in  a  blacksmith'^  ihop,  famish  all  mppiieA,  pay 
all  aspensej,  and  give  B  one-half  of  the  net  proceedi  of  the  shop,  for  the 
'  Bse  of  the  negroea:  Held,  that  aa  to  third  penoni,  A  and  B  are  partnen. 

[8.]  If  the  bnaineft  of  a  firm  is  conducted  by  one  of  the  partners,  and  hii 

'  name  is  the  nafaie  of  the  firm,  and  a  note  ia  -made  by  that  partner  in  his 

name,  thefirm  will  be  liable  thereon,  if  it  is  pmren  that  the  note  was  made 

as  a  niote  bhidxn^the  firm,  or  that  the  coasidemtion  of  the  note  waa  for  the 

benefit,  and  in  the  coarse  of  the  hnsiness  of  the  firm,  and  that  the  payee  be- 
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fieved  these  tfaingii,  and  the  maker  lanctioued  hii  belief  by  his  acta  and- re* 
preaeiitationt* .  . 

[S.]  If  money  ia  borrowed,  or  a  pnrchasc  made  by  an  iDdividnal  member  of 
a  jMrtBcnhip,  Mid  his  uote  is  given  tbereibr,  it  is,  prima  facie,  the  debt  of 
the  iuilivitlual;  but  tlie  holder,  in  an  octiou  ugaiust  thofinn,  for  the  consid- 

-  iTAtion  of  the  Boto,  may  rebut  this  presumption  Ijy  proof;  and  if  it  appear 
that  the  credit  was  given  to  the  firm,  and  not  the  individnal,  if  the  moaej 
or  the  property  wout  to  the  use,  and  in  tho  coarse  of  the  bnsiness  of  the 

-  Iirm«  it  will  be  liable.  If^  hoA^ever,  the  credit  was  givea  to  the-individaa], 
the  firm  will  not  be  liable,  although  the  money  or  property  went  to.fhc.nae 
and  in  the  coarse  of  the  business  of  tiio  fimu    In  that  case   it  will  be  hejd 

..  mn  advanye  by  the  individual  member  tn  tlie  firm,  and  he  will  become  the 
creditor  of  the  firm. 

Assumpsit,  in  Houstoii.  Decision  by  Judge  Stark,  at.October 
Adjounicd  Term,  1849 — January,  1850. 

Henry  M.  Bnckner  brougbt  this  suit,  on  a  note  for  $282»  (ftigv- 
od  by  William  H.  Lcc,  alone,)  against  James  A.  Everitt  and  Wil- 
liam H.  Lee;  cbarging  them  as  partners. 

It  appeared  that  Lee  was  a  blacksmith,  and  he  hnd  Everitl 
ag^rced,  that  Everitt  was  to  put  in  with  Lee,  some  negroes  to- 
¥rork  with  him  in  his  shop ;  that  Lee  was  to  ''furnish  all-  sup- 
plies, pay  all  expenses,  and  give  Everitt  one-half  the  net  pro* 
ceeds,  for  the  use  of  the  negroes."  It  did  not  appear  that  Eve- 
ritt furnished  any  tools  or  materials,  or  of  his  having  paid,  or 
agreed  to  ]iay,  any  of  the  expenses.  On  a  settlement  between 
the  parties,  Lee  reserved  money  to  pay  the  debts  due  by  tlie  con- 
cern. Lee  gave  his  notes  for  the  wood  work  of  wagons,  which 
were  ironed  in  the  shop,  and  sold  by  him ;  that  Lee  said  her  and 
£veritt  were  in  die-  blacksmith  business  together,  and  iroming 
ttagom.  Some  patrons  (or  one)  paid  accounts  to  both  Everitt 
and  Lee.  One  witness  saying,  he  "  never  heard  it  cidled  aay 
other  than'  £ventt  <k  Lto's  shop." 

The  plaintiflT,  after  iqaking  above  proof,  and  introducing  the 
note*  closed.  Defendants  moved  a  non-suit,  on  the  ground  that 
there  was  no  sufficient  case  made  to  carry  it  to  the  Jury;  that 
Everitt's  estate  was  not&|ble,  (Everitt  had  died  and  his  repre- 
sentative been  madea party.)  The  Court  stistuncd  the  motipn — 
lo^  which  plaintifiT  excepted^  imd  brings  up  Ae  case  on  that 
ground^Tone,  "      •  ■  ■ 
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'    A*  P.  PoWEHt.  for  plaintifi*  in  error»  cited— 

•Biuett  (m  Parim.  442.  16  Wemd.  505.  17  Sergt.  i^  R.  2.  2 
H.  BL  235,  Coilytr  om  Partn.  43.  2  W.  Bl.  99,  999.  Smith'^ 
Lead.  Com,  614*  G15.     18  Ves.  301. 

-  •       ■ 

HufrrsB,  for  defendant. 

Bjf  Hile  C^r/.-" ^NisBXTf  J.  delivering  ihe  opinion. 

The  presiding  J  udge  non-suited  tlie  plaintiff,  upon  ihe  ground 
tint  there  waa  not  evidence  adduced,  in  support  of  his  action, 
snfficient  to  carry  it  to  the  Jury. 

[L]  The  action  was  brought  to  recover  a  sum  of  money,  al* 
leged  to  be  due.  by  Lee  and  Everitr,  as  partners  in  the  black- 
•mith's  business.  In  support  of  his  action,  the  plaintiff  proved, 
(bat  Eyeritt  and  Lee  entered  into  an  agreement,  by  virtue  of 
which.  Lea  was  to  take  Everitt's  negroes,  work  them  in  the  shopt 
fbmish  all  supplies,  pay  all  expenses,  and  give  Everitt  one-half 
df.the.net  process  of  the  shop,  for  the  use  of  the  negroes;  that 
the  business  was  conducted  by  Lee;  that  the  shop  was  understood 
to  Jbe  the  shop  of  Everitt  &  Lee ;  that  a  part  of  the  business 
jcondncted  by  them  was,  ironing  wagant  for  sale.  A  note  made 
by  liOe,  and  payable  to  the  plaintiff,  which  was  proven  to  have 
been  given  for  the  wood  work  of  wagonst  was  in  evidence. 
There  was,  also,  evidence  going  to  show,  that  at  the  Uipe  this 
,  note  was  given*  Lee,  the  maker,  represented  to  the  plaintiff,  that 
-himself  and  Everitt  were  conducting  the  smith's  business  togeth- 
er»  and  that  a  part  of  their  business  was  the  ironing  qf  wagons. 
With  this  proof  the  Court  non-suited  the  plaintiff.  The  bill  does 
jK>t  show  upon  what  legal  principle  the  non-suit  was  awarded.  It 
ia  claidied,  before  this  Court,  that  it  was  rightfully  awarded,  upon 
two  grounds—* 

1.  Beeaiise  these  parties  were  not  proven  to  be  partners. 

2m  BecausOf  if  partners,  it  was  inconstant  for  Lee  to  bhid 
ihe  firm,  by  giving  his  own  note,  unless  by  express  authority  from 
Iria  partner.  Nojiuch  authority  being  shown,  it  is  argued  that 
the' Court  was  compelled  to  non-suit  the  plaintiff  Overruling,  as 
ve  ^^the  jitdj^Beat  of  the  Court,  I  find  it  impossible  to  sustain 
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our.  judgment,  wif  houti  at  the  same  time,  overmlhig  tlie  abore 
propositions  of  counsel.  Their  discusmoo,  briefly,  therefore*  be- 
tolDcs  indispensable.  And  first,  whether,  according  to  law,  by 
the  proof,  these  parties  are  partners  f  Whether,  inter  «e,  they 
were  partnen,  is  not  the  question.  It  may- be  conceded,  for  the 
sake  of  the  argrument,  that  they  were  not.  The  inquiry  is,  whMh» 
er,  as  to  third  persons,  they  were  partners,  and  liable  for  the 
debts  of  the  concern,  as  such  f  A  commmmiiy  of  property,  and  am 
ngreement  to  share  in  the  losses  and  profits  of  a  business,  or  com* 
mmmily  of  losses  and  profits,  alone,  will  make  the  partiea  part- 
ners. But  there  may  be  a  partnership  without  such  community 
Old  agreement.  There  may  be  a  partnership  where  there  is  no 
eommunity  of  property— -no  agreement  to  share  in  the  losses  and 
profits,  and  no  community  of  losses — that  is  to  say,  an  agree- 
ment  that  one  of  the  parties  shall  receiire  a  proportion  of  the^g^ 
profits  of  the  concem»  for  money  advanced  for  its  use,  or  property 
flimidied  fbt*  its  use,  (as  her^i)  will  constitute  a  legal  partnership^ 
■8  to  third  persons;  I  do  not  mean  to  say,  that  m  all  eases,  a 
person  will  be  a  responsible  partner,  who  receives  a  part  of  the 
profits  of  a  business.  There  are  cases  where  such  a  person- wiH 
not  be.  Thus,  a  party  may,  by  agreement,  receive  by  way  of 
rent,  a  portion  of  the  profits  of  a  farm  or  tavern,  without  becom- 
ing a  partner.  Prince  w .  HaMmon^  6  HdUl.  181*  3  Keni^  34w 
So,  to  allow  a  derk  or  agent  a  portion  of  the  profits  of  sales,  as 
a  compensation  for  labor,  or  a  fibctor  a  per  centage  on  the  amount 
of  asiles,  does  not  make  the  agent  or  factor  a  partner,  where  it  is 
intended  merely  as  a  mode  of  payment,  and  when  not  understood 
as  an  interest  in  the  profits,  «#  frofiu,  3  jKml,  34,  owd  woit.  So^ 
also,  one  who  lends  money  to*  a  fiimr  and  is  to  receivi6  therefbr  a 
fixed  interest,  or  an  annuity,  certain  as  to  amount  and  doratiaUt 
will  not  thereby  become  a  partner,  as  to  third  persons ;  because 
there  is  no  mutuality  of  profit  with  the.  firm,  and  bo  general  pai^ 
ticipatioii  in  its  casual  and  indefinite  profits.  Story  on  Pnrtmer' 
Mjp,  $66.  Oiiier  am  Pari.  b.  1,  eh.  1,  §1,  p.  26,  2  edii. 
.  "  The  true  distinction,  {says  Mr.  Bicry^)  by  which  we  are  to 
distinguish  cases  of  this  kind,  from  cases  in  which  there  is  a  part- 
nership, as  to  third  porsonsi  is  to  ascertain  whether  t)A  redring 
partner,  lender  or  annuitant  is  to  receive  a  slum  of  the  profits*  ae . 
frqfit9^;  or  whisdier  the  profits  are  relied  on  only  as  a  fund  of 
pigrmenl;  Or,  in  other  woidi,  wlwtber  the  profit,- or  preninau  or 
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•MMHiy,  if  certAin  %nd  defined,  or  is  casual,  indefinite  and  dejiend* 
img  en  -the  accidents  of  trade.     In  the  former  case,  it  is  a  loan— 4ii 
dtf  kftte^  r  partnelrsliip/'     Siary  &m  Pari.  §67.     Grace  vs.  Smitkp 
M  W.  BladL  R.  998, 1000.     Waugh  «#.  Caurs,  t  H.  Black.  R. 
235  tQ  247.     And  'again,  ^  in  short,  in  all  cases  of  this  kind,  the 
md  question  to  be  solved  is,  whether  the  party  is,  in  effect,  to 
participate  in  the  rise  or  fidl  of  the  profits,  as  such,  or  whether 
iM'only  looks  to  the  profits  sis  a  fund  for  payment  of  the  annuity, 
*  iMt  not  escTUsively  to  that  fimd.     In  the  former  case,  he  is  a  part* 
Bev— in  Che  lattt^r,  he  is  not/'     Stmry  am  Parf  ..§69.    ^  The  test  of 
paiCnenliip  is  a  community  of  profit— -a  specific  interest  in  the 
prafifes»  «t  frt^U,  in  contradistinction  to  a  stipulated  portion  of 
the  profitPt  as  a  Compensation."     3  Kemif  25.     To  which  I  add,  ia 
eoM^istinction,  also,  to  a  stipulated*  portion  oi  the  profiu,  as  an 
aamiity ;  that  is»  an  annual  sum  for  the  nse'^of  money,  or  of  ne- 
groes, or'  <ither  property.    It  seems,  then,  clear,  that  if  one  is  to 
«eoeiVe  a  certain  proportion  of  the  profits,  as  one-third  or  one^ 
half,  m»  pr^is,  he  is  a  partner.    If  a  certain  sum  is  agrreed  to  be 
paid  ootofiKofits,  and  the  party  does  not  look  to  that  alone  fat 
payneivi,  be  m  not  a  partner  •  but  if  the  sum  to  be  paid  is  not  fiar- 
adff  but  may  be  increased  or  diminished  by  the  amount  or  acci- 
dents of  the  business,  then  the  receiver  is  a  partner.     Story  om 
jP«fte0nAt>r S§68,  67, 69,  70.     CoUyer  on  Part.  26, 2  edit.    2  W. 
Black.  99a    2  H.  Black.  R.  235.     Loomis  9s.  Marshall,  12  Conm. 
JC'fiO.     Cksmpionps.  Bostwick,  18  Wend.  175.     Va$^enburg  vs. 
BuO^  20  Ih.  70.     17  Vesey,  204.     1  Rose.  A.  91.     Carey  on  Past- 
merMp,  11,  n.  1.     1  HOI,  526.  - 1  Iredell,  199.    38  Eng.  C.  Law 
iZijNF.  495. 

.-  Now,  uatfais  case,  the  proof  is,  that  for  the  use  of  his  negroes, 
Kveritt  was  to  receive,  not  a  stipulated  sum,  bui  one-half  the  nei 
pntemls  of  the  shop.  The  amount  he  was  to  get,  was  to  be  paid 
out  of  the  profits,  as  profits  ;  and  the  amount  depended  upon  the 
bilniiesfr*-its  amount,  management  and  accidents.  It  would  fluc- 
tuate aeeording  to  the  amount  of  the  whole  net  profits — it  was 
ane-halC  after  expenses  were  paid.  There  was  clearly  commu- 
nity—oitttoaKtyr  as  to  die  profits ;  he  looked  to  no  other  source  for 
bta  hire;  he  was  entitled  to  an  account  agalpst  Lee,  for  his  inter- 
aft  in  the  conoer^  Upon  the  pfoof,  as  to  the  partnership,  we  are 
dear  thai  the  cause  ought  to'  have  gone  to  the  Jury. 

(S.]  There  is  no  controversy  about  the  general  proposition^  that 
VOL.  inn  S7 
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in  bodi  general  and  limited  paitnersliipaf  each  partner  has  aotfaorv 
ky  to  bind  the  firm,  as  to  all  things  within  the  scope  of  the  part^ 
nenhip,  but  not  beyond  it.     When  the  firm  is  in  tlie  useof^ft 
mme  which  imports  a  partnership,  all  contracts  made  in  that 
name  are,  prima  JacUf  obligatory  npon  aU  the:  members,  unless 
they  are  Mitra  the  business  of  the  firm ;  and  the  onns,  in  soch 
casest  lies  upon  the  firm,  if  they  would  escape  fnna  their  oUigftp 
tieosv  to  prove  that  the  credit  was  not  given  to  the  firm,  or  that 
^o  contracts  are  in  firaud  of  its  rights.    It  is  also  true,  that  when 
m  contract  is  made  by  one  member  of  a  firm,  as%  na!te,  inhis  own 
wune,  and  it  is  apparent,  on  the  face  of  it,  that  it  is  intended  tq 
iHnd  the  firm,  it  also  is,  prima  fadCf  obligatory  on  it.  -  But  if-  a 
ixmtract,  as  a  note,  is  made  by  a  inemberof  a  firm,  in  his  indiri* 
dual  name,  and  it  k  not  apparent,  on  tbe  fiico  of  it,  that  it  is  ^ia» 
tended  to  bind  ttHMkn,  then  the-  presumption^  are  the  ether 
way-*4t  is,  prima  fiteie^  the  note  of  die  individuals-die  presump* 
tion  is»  that  the  credit  was  given  to  him,  and  the  burthen  lies 
npon  the  holder,  to  prove  that  it  is  the  debt  of  the  firm^    Heno^ 
tt  is  true,  that  the  note  of  one  member  of  a  firm  does  not,  prima 
Jade^  bind  the  firm.     These  principles  are  subject  to  some  modi* 
fication,  which  will  appear  in  the  application  of  some  of  t]^m  to 
this  case.    A  distinction  is  to  be  taken  between  the  liability  of  a 
firm,  on  the  note  of  one  member,  and  its  liabiHty  on  the  ccmsider- 
ation  of  the  note.    GeneraQy,  on'  the  note  itsdf,  without  other 
evidence,  the  firm  is  not  liable.    There  is  a  case,  however,  in 
which  the  firm  will  be  liable  on  the  note  itself,  and  that  is  wliepe 
the  firm  name  is  the  name  of  one  of  its  members.    In  auchcase^ 
the  note  may  be  the  note  of  the  firm,  or  it  may  be  the  note  of  the 
individual.     Upon  the  face  of  the  peper  it  stands  indiflbrent*  The 
iwrthen  of  proof  lies  upon  the  plaintiff,  in  an  action  on  the  notac 
The  case  of  The  Umiied  StaUt  Samk  v«.  Binne^  et  oL  decided  by 
Judge  Sier^t  on  the  circuit,  is  -a  leading  case  on  this  head,  and  is 
likedii^  case  in  its  material  points*    The  action  was  brought 
there,  to  recover  against  the  defendants,  as  p^krtnecs  of  John 
Winship,  upon  an  indorsement  by  John  Winship.  :  The-ikfend* 
ants  were  proven  to  be  partners-of  Winship-  in  .business    The 
nftanagement  of  the  hiisiness  was  in  the  hands  of  John  Winship— 
they  had  published  no  firm  name.     The  plaintiff  charged^  that 
the  defendants  were  partners,  .under  the  name  of  John  Winship. 
Judge  Story  said,  **  The  notes  are  all  indorsed  in  tbe  nanie  of 
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Jolm  WiD&ip. '  For  aught,  therefore,  that  appears  on  the  fac^ 
of  thenif  they  were  notev^  only  bincUug  bim.  personallj^  The 
plainlifiby  then,  must  go  farther,  ttBd  show,  either  expressly  or  by  - 
implication,  that  these  notes  were  offered  by  Winship,  as  notes 
bindvig  the  firm,  and  not  merely  hin^  pei*8onally,  or  that  the  dis- 
cpiuits  were  made-  for  the  benefit  and  in  the  course  of  the  busi- 
Qwa  of  the  firm.  It  is  not  sufficient  to  show  that  the  bonk,  in 
discounting  these  notes,  acted  upon  the  betief  that  they  bound  the 
firmy  and  were  for  the  benefit^  and  business  of  the  firm.  They 
must  go  'fiirther,  and  prove  that  'that  belief  was  known  to  and 
sanctioned  by  Winship,  himself,  in  ofibring  the  notes,  and  that  he 
lateBtiooallj  .held  out  to  them,  that  the  discounts  were  for  the 
credit,  and  on  thp  account  of  the  firm,  and  to  bind  them,  and  that 
.thft,  bank  discounted  the  notes  on  the  faith  Qf^sMich  acts  and  repre- 
,  seotadMns  of  Winship."  And  he  sent  th#$|ge  to  the  Jury,  to 
find  .the  facta,  upon  these  instructions,  as  to  the  law.  5  Ma9em*$ 
1^  I89>  ■  In  the  case  before  me,  the  plaintiff  goes  agamst  the  de* 
fiuidtfiits,  both  OB  the  note  and  the  consideration.  Here,  Evoritt 
was-  in  partnership  with  Lee,  as  we  have  seen.  Lee  managed 
ihtt  husin^Mf  and  the  note  was  given  by  Lee.  The  parties  pro- 
smlged  no  firm  name.  How  much  alike  are  the  two  cases !  Noi^; 
let-aiB  seis  haw  far  the  proof  brings  the  case  under  the  rulos  laid, 
down  by  Story, 

.  The  substance  of  the  requirement  made  by  Judge  Stoty,  of  the 
■plai|Uil&j  was,  that  they  must  prove  that  the  notes  were  offered 
by  Winship,  Mfi  notes  binding  ikejirm  ;  or  that  the  discounts  were 
made  for  the  benefit  and  in  the  course  of  the  business  of  the  firm; 
that  the  plaintiffs  must  not  only  believe  this,  but  that  Winship  did, 
by  his  acta.an4.  representations,  sanction  this  belief,  and  that  they 
discquBted  lh»  notes  on  the  faith  of  such  acts  and  representaticniik 
^ell,  -it  is  provcfb.  in  this  case„  that  it  w»}  known  to  the  plaintiff, 
that  Everitt  ^d  Lee  were  engaged  together  in  the  busintea  of 
hkiek4mithing,.and  that,  ironing  wagons  "w&b  a  part  of  their  busi- 
oeMk  ^  These  tlmgs  wore  represented  to  him  by  Lee,  when  he 
gaire  the  note,  and  it  was  given  for  the  wood  work  of  wagomk 
Whether  this  testimony  would  fully  make  out  the  case,  I  do  pot 
determine;  bat,that  it  does  go,  in  part,  to  comply  with  the  requi* 
•itioiis  made  by  Judge  Story^  there  is  no  doubt.  The  purchaao 
waf  maifoft  and  the  note  given  in  the  business,  and  on  account  6f 
'  the.  fiirn> ,  The  plaintiff  had  a  right  to  believe-*to  inferi  at  leasfr"^ 
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•^aft  the  transaction  was  a  firm  tran'sactkiDy  and  the  Jurf  aiglit 
dnw4to  hifarence,  that  the  acts  and  repfeaenutioDs  of  Lee  aano- 
tiooed  thai  helief ;  aiid  there  heing  some  eeidemce  to  sustain  the 
action  on  tlie  note»  as  the  note  of  the  firm,  the.  eas9  ought  to  bare 
gone  to  the  Jury.  See,  also,  a  very  interestiblf  case  growiftg  oat 
of  the  same  partnership-— Ai«nd|^«  vf.  J9ffiflUjF,  9*  \Piek,  874. 
flfory  am  Partnership,  p.  217,  fi.  1.  5  Malm's  R,  111  to  19^. 
Mi^m  a#.  Smith  and  another,  17  Serg.  ifjtawie,  165. 

If,  however,  this  view  of  this  case  be  unsatislactory,  there  are 
other  principles  of  the  Law  of  Partnership  which  apply  to  it,  aad 
upon  which  it  ought  to  be  sustained. 

[3^]  I  concede,  that  upon  the  face  of  this  paper,  we  infer  that 
no  one  is  hound  but  Lee,  the  maker.  The  praeumption  which 
the  law  deduces  from-it  is*  that  it  is  his  personal  afiair,  and  that 
the  plaintiff  gave  cradit  to  him  alone  for  the  wagons.  But  this 
presumption  may  be  rebutted,  in  an  action  for  the  price  of-theae 
wagons,  against  the  firm ;  and  the  rule  unquestionably  is,  that  not- 
withstanding the  note  of  the  individual  partner  was  ^ven---if  the 
purchase  was,  in  fact,  made  for  the  partnership  business — if  these 
wagons  were  applied  to  the  uses  of  the  firm,  as  stork,  and  be- 
qpane  an  element  in  the  partnership  reaource»-4t  is  bbund  for  the 
price.  This  is  the  rule,  where  money  is  borrowed  by  one  on  his 
OMm  contracL  The  rule  is  the  same  wher^  a  purchase  of  pro- 
perty is  ihade ;  and  it  is  a  reasonable  rule,  for  if  the  firhn  gets  the 
benefit  of  the  money  or  property,  ex  equo  ei  homo,  it  ought  to  be 
bound.  **  And  (says  Mr.  Stor^,  speaking  on  this  head,)  it  must 
be  resolved  by  taking  into  consideration  the  whole  circnmatanoea 
of  the  case.  Thus,  if  the  money  is,  in  fact,  borrowed  for  the 
partaerdiip  business,  or  if  it  is,  in  fact,  applied  to  thepartnerriiip 
buainesa,  in  the  absence  of  all  controlling  circumstances,  the  part^ 
berahip  wtQ  be  bound  therefor,  since  the  fair  preemption  is, 
that  it  was  intended,  by  the  partner,  to  pledge  >the  paxtnerahip 
credit,  and  not  merely  his  individual  oredit,  whether  the  partner- 
ship  was  known  or  unknown  to  the  lender.**  Story  am  Partner- 
Mpf  .S139w  A  distinction,  however,  obtains  just  here.  If  the 
money  is  lent  on  the  eredii  of  the  individual  member  of  a  firm 
known  to  exist,  although  it  be  actually  used  and  applied  to  the 
partnership  purposes,  yet  the  firm  will  not  be  bound— Jl  vrill  be 
eoiMidovad  as  an  advance  by  the  individual,  for  the  beiieAt  of  At 
im,  aad  he  will  becooae  the  craditor  of  the  firm.-   8o^  that  Ae 
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ycrtkwi  to  W  retelved  it  Uiis*  to  wit :  4o  wJuyn  was  ^j»  .ciWiC 
giveaf    If  I  amiriglit  IB  my  locoUoetion of  tbo pluntfljlp dodft- 

HP«lioo«  it  it  so  frtuedt  at  to  tdimt  proof  of  UabiGxj  for  tte  eoatkl- 
entmi  of  xbif^oto  it  goet,  alto,  iipoa  that.  I  Imve  aot  the  ro- 
eord  befere  lat^^JM  ani  not  quite  certain.    There  trao  tome  proof 

.  hi  lUt  cate,  that  the  wagont  w«re  told  on  the  credit  of  the  part- 
nenhtp;  whether  much  or  littlet  if  any,  the  cate  ooght  to  have 
been  tent  to  the  Jary.  See  Story  dn  Ponntraliyw  ^139,  CM- 
ferom  Purtmeni^,  pp.  276,  277,  275.  9  Pick.  272.  17  S:  ^  JT. 
ISX  6  Jfottitf;  176.  i5.  C.  5  PUere  ML  699.  S  Wmu,  454,  8 
ttoldf.  411«  420.  i  lb.  46i.  21  Wm4.  365.  9  Verm.  252.  6 
Ow.  497.  5  Wmd.  223.  16  A.  505.  3  Humpk.  209.  4  A. 
346.  5  A.  499.  1  Am.  Lead.  Com.  295,  '6,  '7,  'S. 
*  Lel^the  jodgmeot  of  the  CUnM  below  1|^  reWcaed. 
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Ai|EFi7£I>  AND  DETERMINED 

,    IN  THB 

SUPREME  COURT  OF  THE  STATE  OF  OEORGUi 

AT  CASSVILLE, 

I 

MARCH    TEH  M,"  1850. 


No.  iS.- — John  McGee»  plaintiff  in  error,  vs.  Abbt  R. 

"defendant  in  error. 


£!•]  Ob  ■pplicatioii  Cor  a  writ  of  f»e  exeat  rcfwAKos,  by  a  wiyeagaiiist  harhuk 
band,  pending  a  loit  for  a  partial  divorce  and  alimony,  h<^r  affida^vil  MgiA* 
miMib]e>-«4be  wife,  in  this  respect,  being  considered  independent  of  bcr 
husband. 

[2.]  If  the  threats  of  the  hnsband,  that  he  will  leave  the  State,  come  to  the 
knowledge  of  the  wife,  through  the  information  of  others,  the  affidavit  of 
tbe  third  person  shocdd,  if  practicablo,  be  filed  with  hers.  If,  however, 
she  swears  abtoluteiy  that  he  has  threatened  to  remove,  that  is  snffieient* 

[3.3  A  writ  of  ne  exeat  may  be  granted  in  this  State,  prior  to  any  decree  for 
alimony,  TheCooit,  in  marking  the  writ,  will  exorcise  a  sound  discretion, 
under  the  special  circumstances  of  the  case— having  duo  regard  to  the  rank 
of  the  parties  and  the  property  of  the  husband,  so  as  to  prevent  oppression 
or  extortion. 

[4.]  Wherv  any  person  is  arrested  by  virtue  of  a  writ  of  ne  cxeeU,  he  maybe 
discharged,  on  giving  bond,  with  good  and  snfllcient  security,  either  that 
he  will  not  depart  this  State,  or  will  pay  the  eventual  condemnation 
money  ;  or  by  showing  that  the  writ  ought  not  to  have  been  granted. 

In  Equity, in  Walker  Superior  Court.  Decision  on  detnurt«r» 
by  Judge  Wright,  October  Term,  1849. 

Abby  R.  McGee  filed  her  libel  for  a  divorce,  a  mensa  et  thorOt 
Against  her  buaband,  John  McGree,  and  praying  fbr  alimony,  ai 
ptOTuled  by  theStattito. 
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Penduig.  Uie.Bait  for  a  dircnrce^  Abby  R.  McGee  fied  her  hSU 
alleghijJiiAc  peoJencj  of  the  Buit,  her  own  ]iecem^9as  eondkioav 
Mid  ihii^oha  Mc€ree  ••had  ihrealebed  ud  declared  he  wooM  de- 
part  ihe  realiii»  and  remore  his  property  heyoiid  the  limits  of  the 
State.^    The  prayer  was  for  a  writ  of  ne  tjoemi^/mhlitm. 

The  bill  was  verified  by  the  affidavit  of  Abby  R«  BfcG^ee*.  who 
swore  that  '*  the  &ct8  stated  were  true,  so  ^  as  they  coneenied 
htntU;  andsofiuras  they  eondem  the  acts.and  deedeof«(hea^' 
dle  believed  d)e«i  to  be  ttne." 

To  this  biH  a  demiurrer  was  filed*  on  several  grounds^  among 
others-^ 

lat.  That  the  affidavit  of  the  wife  was  not  a  snfficictnt  verifica- 
tioaoftbebUL 

2d.  The  caie  made  by.  the  bill  did  not  anthorise  t)ie  grandng 
of  the  writ  of  ne  exemt. 

3d.  The  writ  will  not  be  granted,  until  there  was  a  decreet  al- 
lowing the  afimony* 

The  Court  below  overruled  the  demurrer,  and  Ibxther  held, 
that  if  the  defendant  filed  his  answer,  denying  the  fkcts  stated  in 
tbe  bill,  the  Court  would,  neverdieless,  hold  up  the  writ,  untfl  a 
tsM  of  the  libel  far  divorce. 

To  which  decision,  exceptions  were  filed  by  John  McGee ; 
and  on  these  ejLceptions^  error  has  been  assigned. 


.  Auk,  fi)r  plaintiff  in  enroTi  in  support  of  die  points  nuide, 
dted  Ae  following  authorities  : 

"i  FMfjr.  ni,  173,  410,  412.  2  Story's  Com.  689,  692.  1  Ai^ 
lfiu,621.  3Atkyn9y521,%50Z.  Z  Daniel's  Ck.  Pr.  1931,  md 
mote  it,  1932t  192f.     6  Ves.2Si.     14  Vee.  261.    2  M4»JL  (3L  227. 

€,  Pkbtlm,  representing  W.  iL  Unwanwoon,  for  deftmdaitf, 

•■  "  —  -  -.  ■         .  ■_ 

Bf  the  Qomrt. — Lumtkin,  J.  deii'veringtfae  opinion. 

[1.]  The  first  objectioa  taken  to  the  decision  at  the  Circnk,  is, 
that  the  evidence  was  incompetent,  on  which  the  order  for  the 
writ  of  ne  exeat  repuittc^  was  granted — being  founded  on  tbe  affi* 
davit  only  of  the  complainant,  tbe  wifo  of  the  defendant. 

It  is  true,  that  die  case  of  SedgwuA  ai;  Wmikme,  l,feo^Jr*t% 
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;  psstaxiM  this  objection )  but  Chancellor  Kentf  in  Dentom  vs.  Den- 
(0^9 1  Jdkns.  Ch,  JR.  441,  myn  that  this  case  i»  not  founded  on  jua| 
prineiples ;  and,  besides,  be  considered  it  aa  Tirtaally  overraled' 
ta'^kt^M  V9. 'Shqfltd^  7  Ves,  171,  where  -^  similar  applicatiooL 
iiraft  made,  on  tbeoath  of  the  wife,  and  no  objection  was  taken, 
bat  the  Chanceftpr  proceeded  at  once  to  consider  the  toerits  of 
Cito  motion.  And  it  would  seem,  that  if  the  Wife  is  permitted:  to 
sse  hen'  husband,  in  her  own  name,  as  ahe-has  done,  without  o1>^ 
jc^on,  hi  this  ease,  her  affidavit  as  complainant  is  admissibl4i,  on- 

.  the  same  grround  aa  that  of  atiy  other  complainant ;  and  it  is  the 
eonstaiit'  practice  of  ik^e  Courts,  to  grant  this  writ  on  the  oath 
iisme  ctibe  party, 

(is.]  ■  It  is  contended  that,  admitting  ^e  evidence  to  be  'eompe-  - 
fent,  it  was  not  sufficient,  in  connection  with  the  charges  in  the 
ImII,  to  obtain  the  writ.  The  complainant  allog)^  that-  Ihe  <*  eh- 
-Certains  seri<9»us  apprehensions  that  the  defendant  will  depart  the 
realm;  and  remove  his  property  beyond  the  limits  of  the  Staite— - 
4»kich  k^  Ami  tkrtateMd  and  declared  he  would  do;"  and  her  afli- 
jiavit  is  in  th^  usual  fbrrai,  naft»ely,  that  the  facts  stated  iii  tlie  bill, 
ko  ftr  as  they'  concern  herself,  are  true ;  and  that,  so  far  as  they 
coiicem  the  acts  and  deeds  of  others,  she  believes  them  to  be  true. 
We  admit  the  law  to  be,  that  the  complainant  must  not  t>nly 
shew  that- the  demand  will  be  endangered  by  the  defendanVa 
going  abroad,'  but  must  charge,  poeiiivdy^  that  the  defendant  is 
going  out  of  the  State,  or  that  he  hoe  said  ep.  6  Rand.  R.  168. 
And  this,  we-  think,  (s  substantially  -done.  Had  the  complainant 
midV  as  it  is  assumed  in  the  argument  she  did,  that  she  had  been 
inarmed  by  others  of  his  threat,  the  affidavit  of  this  third  person  . 
should,  if  practicable,  have  been  filed  ;  but,  from  any  thing  which . 
appears  to  the  contrary,  the  threat  may  have  been  made  to  the 
<^niplainant  herself.  At  any  rate^  in  the  language  of  the  author- 
ity, she  does  charge,  positively ,  that  she  entertains  just  fears  that 
he  will  t'einove,  and  that  he  has  said  so. 

.'  [3.]  But  the  main  point  in  this  record  is,  that  in  cases  of-  aH» 
BQonyr  Courts  of  Equity  will  not  grant  the  writ  of  ne  exeat,  un- 
leto  there  has  been  a  decree,  and  then  only  for  what  is  actually 
due;  and  further,  that  Courts  of  Equity,  in  Georgia,  have  noju-' 

.'indietion  in  the  premises,  in  this  State. 

As  this  lai^t  proposition  Was  not  insisted  *on  in  the  fLrgument,  I  ' 
Aalt  eodiider  It  aa  ab^ndoood. 
roi..*^  vni.   38 
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The  writ  of  ne  exeat  rtgna  was  &  high  prerogative  rightt-origi- 
mdly  applicable  oiil  j  to-the  purposes  nA  State,  bat  afterwards  ex- 
tended to  private  transactions.  In  £ng1and,^riiifWy»- k  waa 
'  confined  to  cases  of  equitable  debt,  and  was  equivalent  to  eqii^ 
table  bail ;  and  the  doctrine  of  Chanicery  waoi^  that  the  debt  feir 
which  the  writ  issues,  must  be  due  and  certain,  and  must  be 
Bdch,  that  the  sum  to  be  marked  upon  the  writ  could  be^asceis  - 
tained ;  and  that,  rn  cases  of  alimony,  the  CoMtta  of  Sqn|t|f 
would  not  interfere,  unless  alimony  has  already  been  decreed,  and  * 
then,  only  to  the  extent  of  what  is  due ;  and  thati  if  there  was  an 
appeal  from  the  decree  pronouncing  alimony,  and,  aforttmyt  if'.iio 
alimony  has  been  decreed,  and  the  case  ia  B.IU pendem^  Courts  of 
Kqtiity  will  'abstain  from  granting  the  writ,  2 ''  Sicry*9  Eq.  Jwr; 
^hPfi^MndauthcrUiei  cit^d. 

This  rigid  rule,  however,  has  not  been-  strictly  .adhered  to  in 
this  country— ^vori  in  those  States  where  the  Common  Law,  as  in 
Georgia,  has  been  adopted.  Accordingly,  wo  find  Chancellor 
Kent  declaring,  in  Denkm  w.  Dentcn,  1  Johns,  Ch.  R.  365,  that 
**  theallowance  of  a  ne  exeat,  wh^ro  the  husband  threatens  to  leave  . 
the  Slate,  and  his  wife  without  any  support,  tt  essential  to  Jostieei 
-ttnd  has  been  allowed  in  such  cases.*' 

In  i813,  the  Legislature  of  Georgia  passed  a&  Act,  **  to  au- 
thorize the  Judges  of  the  Superior  Courts  'to  grant  writs  of  me  . 
exeatf  in' certain  cades  therein  mentioned;"  and  the  preafishle 
recites,  that  "  whereas,  groat  erils  have  existed,  and  do  yet  ^xiat» 
in  this  State,  in  consequence  of  the  law  of  Englaodk  regulating 
writs  of  ^e  exeat,  not  having  prorided  for  cases  where  the  demand 
set  forth  by  the  complainant  is  not  due"-^or  remedy  whereof^  it 
is  enacted,  that  "the  Judges  of  tho  Superior  Courts  shall  be;  anil  - 
Uiey  are  diereby  authorized,  to  grant  writs  of  ne  exeat,  as  well  ia 
cases  where  the  debt  or  demand  is  not  doe,  bqt  exists  fairly  and 
hana  fide  in  expectancy,  at  the  time  of  making  application^  as^  in 
cases  where  the  demand  is  due/'  -  It  further  provides,  that  "  in 
cade  of  joint  and  several  obligors,  ifaiiy  one  or  more  of  .them  are 
about  to  remove  without  the  jurisdictional  limits  of  this  Stale,  and 
are  carrying  off  theif  property,  leating  ome  or  more-fSdllow-olili- 
gors,  bound  with  them  fiir  the  payment  of  any  debt,  penalty,  or 
lor  the  deliver/  of  property  at  a  certain  tipe,  v^hich  time  has  not, 
^ivpd,  such  obligor  or  6blijB;ors^  who  remain,  shall  haveihe  ben- 
elit  of  the  writ  t>f  ne  ex&at,'*  4cc.    AH  fdotuitieBy  )ikiawi||ef  tre  ^«  ' 
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lowod  die  advaiita)|[[e  of  this  remedy.  JPrixce,  440,  44l.  It  is 
<)lmoiM  ^at  this  Act  has  overturned  and  *uporseded  the  whole 
doctrine  of  the  EngKsk  Law  upon  .this  subject,  and  made-  the 
vTrlt  of  ne'exe€U  applicable  to  all  sorts  of  liabilities — due  or  uu- 
^ne'^^^sertain  or  odierwise — if  they,  bcnajide^  exist  in  expectancy 
at  the  time  the  writ  is  applied  for.  .    . 

KoWy  it  will  be  borne  in  mind>  that  our  Statute  requires  that 
ia  i?4BOB  where  partial  or  conditional  divorces  aro  granted,  the  Jury 
eh^t  inquire  into  the  situation '  of  the  parties  before  their  intcr- 
jaarriage,  and  also  at  the  time  of  the  trial;  and  they  Aall,  by 
'  4>nr  Verdlpt  or  decree,  .make  provision  out  of  the  property  df 
irUbh  the.  huaband  ipay  bo  possessed,  fur  the  separate  mainte- 
naaoo  and  support  of  the  wifo  and  children,  if  there  be  any ; 
vchkh  verdict  or  decree  shall  be  carried  into  effect,  ice.  Prince^ 
167.  The  bill  charges  that  the  defendant  has  property  in  posses- 
•kftoy  of^he  value  6f  $4,000,  and  that  there  are  no  children  ;  and 
t^  complainant  not  only  makes  a  case  in  her  bill,  which  shows 
tftal  she  IS  entitled  to  suitable  provision  for  her  maintenance,  but 
ber  aflSjiJavit  states  expressly,  that  she  considers  herself  entitled  to 
adequate  support  out  of  her  husband's  property.  Here,  then,  in 
'  coptemplation  of  the  Statute  of  1813,  is  "  a  bona  Jide  demand, 
#xi8tisg  in  expectancy*"  and  comes  both  within  the  spirit  and  let- 
ter of  tho  Act.'  We  feel  the  less  hesitancy  in  coming  to  thiscon- 
da^idn,  not  only  because  it  is  essential  to  the  ends  of  justice,  but 
it  is  warranted  by  the  universal  practice  which  has  obtained 
lltfoughout  the  State,  under  this  Act. 

[4.]  Complaint  is  made  in  the  bill  of  exceptions,  that  the  Court 
dc^jided,  in  advance,  that  if  the  defendant  should  file  his  answer, 
denying  the  charges  in  the  bill,  the  ne  exeat  should  still  be  con- 
tinned,  till  the  hearing  of  the  libel  for  divorce ;  and  that  the 
0pAj  mode  by  which  the  defendant  could  relievo  liimsolf  Aom  the 
Writ,  was  by  giving  bail,  as  at  Common  Law,  or  bond  and  secu- 
rity, for  the  eventual  condemnation  money. 

.  :.The  Act  of  1830  declares,  that /'in  all  cases  where  persons 
mi^y  ^thereafter  be  arrested  by  virtue  of  writs  of  ne  exeats  they 
^hKll*he  discharged,  on  their  giving  bond,  with  good  and  sufficient 
eec^Btity,  either  that  they  will  not  depart  this  State,  or  for  the 
payment  of  the  eventual  condemnation  money."     Prince,  468. 

It  is  some  what,  inaccurate,  therefore,  to  prescribe  bail  to  be 
Ipven,  as  at  Common  Law,  where  the  condition  of  the  recogni- 
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sauce  is/Uitt  in  cose  the  idefendaot  19  eas^in^the  Miit*  bft  (tl10.de' 
fendapt)  will  satisfy  the  icoiideiBDatioD,  or  reader  his  body  ioCo 
prison  in  eicecution  for  the  same*  or.  he  (the  bail)  wUl  do^  Jt^£ar 
him  r  whereas,  as  we  have'^seen,  under  the  Act.  of  1630»  the-onfy 
condition  of  the  bond  is,  that  the  defendant  will  not  depart. the 
State,  or  satisfy  the  ultimate  recovery. 

Bat  we  apprehend  that  it  is  still  xsompetent  5pr  the  deiendaat 
to. show,  as  hfi  might  do  before,  that  the  Writ  o£  tteit9$ai  ought 
not  to  have  been  granted.  2  Thick,  (km.  4S%^  -  Otherwise,  wjiil^ 
of  ms  exeai  would  often  operate  very  harshly.  We  do  not  qay 
that  we  should  undertake  to  fontrdl  the  discretion  of  the  •Girqiiit 
Judge»  should  he  hold,  as  he  said  he  would,  that  he  should  retain 
the  writ  till  the  hearing  of  the  divorce,  potiwithstandiug  the:  de- 
fendant should,  by  his  answer,  deny  all  the  charges  in  the  bilT; 
■tin,  as  a  jnatter  of  legal  right,  we  should  be  loth,  to  sanction  the 
principle,  that  the  door  of  justice  vras  barred  in  this  case,' against 
the  privilege  of  being  heard. 

Not  viewing  any  of  the  obstacles,  then,  to  this  proceedinf 
insurmountable,  and  taking  it  for  granted,  that  while  Coorta 
maintain  this  writ,  for  the  puipose  of  securing  to  the  wife  and 
ofiapring  provision,  in  accordance  with  the  rank  of  the  parties 
and  the  fortune  of  the  husband,  that  they  will  take  care,  alt  (he 
same  time,  that  it  is  not  used  for  oppresn^Hi  and  extortion ; 

We  aBbm.  the  judgment  ot  the  Superior  Court. 


-<^i> 


No.  49.^Samubl  McWborter,  adm'r  of  John  M.  Thompson, 
deceased,  plaintiff  in  error,  w.  JTohn  F.  Buvx^r  defendwrt. 

[L]  Where  property  of  a  deioidaiit  in  eXBGadon  ii  teized  sad  sold  hy  the 

*  (UMoff;  sad  there  U 116  wananty  of  title,  on  tiiepsrtaf  the  deCendoBthisKS^ 

catifBa,  or  the  aheriff,  themMJaiof  cwiea<  ceyipi  spplieeto  t^  pmchsssrcf 

property  etSheriflPa  sale ;  and  the  poichaaejr  atSheiiff'f  eal^  cannot  Qst^ 

.  tain  an  action  against  the  defendant  in  ezeo«tion,  for  so  modi  moaey  pski 

to  biB  nse,  on  fidlore  of  such  ^e  to  the  property  so  purchased.^    ' 

■See  Wmik9  «t  al.  m.  Mason  9i  «2.  wU4,  page  286.-^Bj^ 
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McWhoilcr  9f .  Beftv^n. ' 

>iAi»ixDpsh»4cc  in -Cbttttooga  Superior  Coukt«    l^cd  before 
Judge  WbighTv  October  Term,  1849. 

J.  Xbifi  cauae  wai  subnaitted,  in  th^  Court  below^npon  the  fvl- 
Jowing  Agreed  statement  of  fiipto— 

■**A.^.Ja.  in  favor  of  James  .Bryson   fc  Co.  r#.  Samuel  Md- 

Whovter,  administrator  of  John  M.  Tbompson,  and  otbcrs,  vas 

•l0viedjDQ  an^rowomBH  and.cbxldf  as  the  property  of  Tbomp* 

Mir  and  solfl  at  Sberiff's  sale,  under  thi^  I^tj*    John  F,  Beavers 

.4lpcan|e  the  purchaser,  at  the  sum  pf  $450;  vrhidi  sura  of  money 

Jftraa  applied  to  the.  paymctnt  of  the  Ji.  fa.    Samuel  McWhorter 

was  presoot  whon  the  negroes  were  sold. ,  -  Afterwards,  Beavers 

jsas  sued  for  the  negroes,  by  Robert  Caldwell  and  his  wi&>  \%o 

ivas  the  daughter  of  John  M.  Thompson.  •  Caldw^and  wife  ve* 

•n>vered  the  negroes,  and  McWhorter  Was  a  witness  on  th^  tpal. 

flf  tfie  cause." 

-  The  present  action  was  by  Beavers  against  McWhorter,  as  ad-^ 
Jttinistrater,  to  recover  the  purchase  money,  as  so  much,  paid  to 
the  Bse  of  the  estate. 

^  Counsel  for  defendant  insisted,  before  the  Court  below,  that  tho 
pUintiir  could  not  recover,  because  there  was  no  warranty,  either 
express  or  implied,  at  Sheriff's  sale  ;  that  the  doctrine  of  cof^tai 
emjHor  applied  to  all  judicial  sales  ^  and  if  the  purchaser  at  Sher- 
iff's sale  sustained  any  loss,  there  was  iio  one  to  whom  recourse 
could  be  had  for  indemnity. 

The  Court  overruled  these  positions,  and  this  decision  is  allege 
€)d  M  error. 

,   W.  Akin,  for  plaintiff  in  error. 

Hoopss  and  Alexander,  for  defendant. 

« 

By  ike  Qwrl.— -Warner,  J.  delivering  the  opinion. 

-         ■  I      .        ■  .  . 

[1.]  The  only  question  presented  by  the  record  in  this  case  is, 

whether*  in.  a  judicial  sale,  made  by  a  Sheriff,  of  the  property  t>f  a 
'defendant  in  ejtecution,  there  is  any  w;arranty.  of  title  to  the  pro- 
perty 96  sold,  to  the  purchaser  thereof?  The  property. of  a  de* 
fondant  in  execution  is  seized  by  the  Sheriff,  by  virtue  of  judicial 
precess,  againat  Ue  wiU#  tedspld  under  the  authority  c^  the  law. 
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TbereiB  Dowarnuny  of  title  to  tlie  furchMBer,  imfdied,  on.tha 
p&rtDf  the  defeiicfoBt  iih  execution,  or  by  the  SherifT.  Thomax*' 
im  of  caveat  emptor  applies  to  the  purchaser  of  property  at  audi 
jMlea.-.  The  Mimte  AUegre  Tenant  claimanit  9  Wkeaton*9  Repartu 
616.  Yates  vs.  Band,  2  MeCord's  Reps.  382*  ^Murphy  «#.  Hig^ 
ginhoitam,  2  Hiirs  S.  C.  Rep.  397. 
-  From  the  facts  in  this  case,  the  plaiBtiff  below  cannot  maintaia' 
hi»  action  on  the  groand  of  mistake.  Datfis  e#.  Jtnnty  %:Baile^ 
Rep.  418.  Neither  can  the  plaintiff  recover,  foe  so  much  money 
.  paid  to  the  use  of  the  defendant  in  exe^utioi^  for  the  reason  that 
the  property  was  seized  and  sold,  against  his  vnil,  and  there  oxjata 
i^Dfvtre/y  in  laiv,  between  the  defendant  in  executionr  and  tfati 
purchaser  at  Sheriff's  sale,  inasmuch  as  there  was  no  warranty  of 
title,  either  express  or  implied. 

Let  the  judgiiieiu  of  ^tbe  Court  b^low  be  reversed. 


No»  50. — Oeorgr  T.  Bond  and  John  W.  PauMr,  executors, 
■  Kc,  plaintiffs  in  en'or,  vs.  Dempsbi*  Connkllt,  defendant  in 
error. 

(1.1  To  a  bill  filed  by  execiitorf,  for  direotion  in  the  execatipD  of  the  tmstt 
of  a  will,,  and,  also,  asking  to  be  ^rotectc^d  against  a  contingent  claiin 
agaiuBt  the  ostate,  which  it  is  alleged  may  rcsaU  froia  an  outst^Mling  tide 
in  remainder,  set  up  by  a  third  person,  to  certain  property  of  the  estate/ 
and  which  title  is  derived  from  othdrs  than  the  testator,  and  is  independent . 
of  the  will,  such  third  pcrsaa  is  not  a  nec^sMry  part^,  and  the  bill  wiH  be 
diamiiMMl,  as  to  him,  upon  demurrer.. 

In  Equity,  in  Franklin  Superior  Court.  .  Decision  on  demur- 
rer, by  Jadge  Dot7GH«BTT»  October  TanHf  1849*  '  *■- 

"  .  J' 

..-..-■        ^* 

George  T.  Bond  tind  John  "WL  PrUitt,  exoentors  of  Samuel/ 
Pruict,*  filed  their  bill,  in  Franklin  Saporior  Court,  aHeging^the  ' 
followinjg  facts  ;  ■  ■    «. 

In  December,  1814,  Samuel  Piuitt  inteniMtfTied  with  aneKj^ 
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miah  Gonndlyt  a  widow,  who  had,  by  a  former  manriagc,  llirce 
cliildrAi — -DeinpBey  Connolly,  Lavina  Connelly,  who  subfloqueiit- 
^  intermarried  with  William  Neal,-  and  Sarah  Connelly,  who  in** 
tormmrried  with  Robert  Burton.-  At  the  time  of  the  iniermar- 
roge  of  Pniitt,  Mrs.  Connelly  was  possessed  of  a  considerablo 
number  of  negroes,  and  other  property.  About  one  montli  pncrr 
to  -the  marriage,  and  in  contemplation  of  it,  and  in  fraud  of  the 
marital  rigbta  of  the  husband,  Mrs.  Connelly,  by  deed^  conveyed 
itt*  of  her'slaves  to  her  three  children,  after  her  decease.  After 
the  marriage,  difficulty  having  arisen,  Dempsey  Connolly  and 
Robert  Barton  relinquished  to  Mrs.  Pniitt  and  the  heirs  of  her 
body,  8  portion  of  the  property  conveyed  by  the  f<^hnerdeed; 
which  deed  they  have,  since  that  time,  claimed  to  be  void.  Some, 
short  time  thereafter,  William  Neal  and  wife  relinquished  all  their 
iDtorest,  under  the  deed,  to  John  W.  Pruitt,  one  of  the  executors, 
who  was  the  youngest  and  only  child  of  Mrs.  Pruitt*  by  her  last 
husband. 

In  January,  1839,  Samuel  Pruitt  made  a  deed  of  gift,  convey* 
ing  all  the  negroes  received  by  his  wife,  to  his  son,  and  her  only 
child  by  him,  John  W.  Pruitt,  and  warranted  the  title  to  the  pro- 
perty. In  December,  1845,  Samuel  Pruitt  died  testate,  bequeath- 
ing his  property  to  his  widow  and  children.  The  property  con- 
toyed  by:  deed  pf  gift  to  John  W.  Pruitt,  was  bequeathed  to  him, 
-  On  the  14th  September,  1847,  Dempsey  Connelly  gave  John 
W.  Pruitt  notice,  that  he  should  claim  his  portion  of  the  negroes* 
conveyed  in  the  deed  of  his  mother,  at  her  death. 

The  bill  farther  alleged,  that  John  W.  Pniitt  holds  the  estate 
of  Samuel  Pruitt  responsible,  on  the  warranty  in  the  deed  of 
gift  from  Samuel  Pruitt  to  John  W. 

The  bill  farther  alleged,  that  the  legatees  under  the  will  of 
Samuel  Pruitt,  except  the  widow  and  John  W.  Pruitt,  had  filed 
their  bill  against  the  complainants,  as  executors  of  Samuel  Pruitt, 
tQ  recover  their  logacies-«i-having  refused  to  give  the  executors 
bonds  to  indemnify  them  for  any  recovery  which  mijght  be  had 
upon  the  warranty  in  the  deed  of  gift  to  John  W.  Pruitt. 

The  bin  made,  as  parties  defendant,  the  legatees,  who  were 

eomplainants  in  the  former  bill— Kcziah  Pruitt,  Dempsey  Con- 

nellyy  of  Campbell  County,  and  Robert  Burton— ^^rid  prayed  that 

they  might  answer,  and  set  forth  their  various  claims  and  titles^ 

't)iat^tbo^  be.  raijmred  to  interplead  an4  settle  their 
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rights ;  that^hiO  claims  o£  Dempsey  Connelly  snd> Robert  Burton 
be  lirigated  and  definitely  settled  ;  and  if  allowed,  that  John  W. 
Pruitt  be  permitted  to  retain  a  sufficient  sum*  out  of  €h^  estate  oJT 
Bamoel  Pnritt,  to  indemnify  him  on  the  warranty  in  his  deed  of 
gift ;-  and  if  there  should  not  be  more  than  enough  of  the  csatate 
'it»  pay  him,  that  the  other  legatees  be  perpetually  enjoined  frooi 
collecting  the  some.  . 

To  this  bill  a  demurrer  was  filed  by  Dempsey  ConneDy,  on  the 
ground  that  ho  was  not  a  necessary  and  proper  party'-to  the  biD, 
and  there  was  no  equity  in  the  iMllf-as  against- him.      -      . 
.  The   Court  sustained  4ho  demurrer,  and  the<.complainantB»' 
Geotge  T.  Bond  and  John  W.  Pruitt,  filed  Exceptions  to  this^e- 
eisien;  .  '  •     .  .- 

C.  Psiin.BB  atid  Hilltbr,  fiir  plaintiflfs  in  erirof.     '  .  ^  ^ 

.  W.  H.  HuLh,  for  defendant. 

By  ike  Gauri, — Nisbbt,  J.  delivering  the  opinioii* 

[l.J  There  is  only  one  question*  in  this'rocord  for  our  consider- 
ation— 4br  but  one  decision  was  made  by  the  Court  behHie.  We 
were  invited,  by  counsel  for  the  plaintiflT  in  error,  to  the  consid- 
eration of  a  number,  which  inyitalion  we  declined.  The  sole 
qliostion  is,  whether  Dempsey  Connelly  ought  to  have  been  re- 
tained as  a  party  to  the  bill  filed  by  the  executors,  to  Samuel  Pm- 
ict^s  wilL  We  think  that  the  presiding  Judge  did  right  in  dijs- 
miasing  it,  as  to  him.  The  bill  was  filed  by  the  executors,  fcur  the 
purpose  of  getting  protection  against  a  contingent  claim  upon 
the  estate,  before  procee^ng  to  a  distribution.  They  had  refus- 
ed to  pay  out  the  legacies,  unless  refunding  bonds  were  giveD? 
ttpott  the  ground  that  one  of  them,  to  wit :  John  W.  Pruitt,  was 
the  donee  of  a  number  of  negroes,  under  a  d^d,  with  warranty 
of  title  from  the  testator,  and  that  Dempsey  Coanetty  claimed  ti- 
tle, to  those  negroes,  as  r^mainder-raart,  after  a  life  estate  in  his 
-jMtber,  by  deed  of  gift,  executed' by  his  mother  before  herinter- 
lamrriage  with  the  testator.  The  reasoning  is  Ma:  Dempsey 
-Connelly  setting  up  a  title  in  remainder^  pararaouat  to  the.tiUe  aT 
^Qhn  W.  Pruitt^  if  that  title  is  established,  the  covenant  ^of  war- 
lutyui^tiie^eed  from  the  tesCBlerleJ^iiiW.  Fniitt  win  W'biO- 
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lm>  and  fae  ,win  be  entitled  to  go  upon  the  estate  for  datnagee; 
therefore,  tbey,  the  executors,  ask  the  Chancellor  to  decree,  that 
they  may  be  allowed  to  retain  eficEcts  nifficient  to  respond  to  that 
claim  of  damages.  To  get  this  deoree,  they  have  filed  their  bill, 
in  the  nature  of  a  bill  of  interpleader,  against  all  the  legatees, 
andf  also,  against  Dempsey  Connelly,  and  pray  that  he,  Connelly, 
liiall  litigate  his  title,  and  that  the  Court  adjudicate  it.  The  qucs- 
tkni  is,  can  they  compel  him  now  to  litigate  his  tide?  Is  he  a 
necessary  party  to  the  bill,  with  a  view  to  the  relief  sought  by  the 
complainants  f  If  they  are  entitled  to  relief — if  they  are  entitled 
to  retain  property  sufficient  to  respond  to  the  breach  of  the  war-  - 
nurty — rl  see  no  reason  why  that  relief  may  not  be  decreed,  with^ 
oat  bringing  Connelly  before  .the  Court  and  deciding  upon  biff  title. 
A  Coii^rt  of  Chancery  might  decree  the  relief,  without  a  final  ad- 
'  judication  of  his  title.  It  would  have  the  whole  ease  before  ft, 
and  would,  doubtless,  frame  a  decree  so  as  to  do  justice  to  the  le- 
gatees," protect  the  executors,  and  still  leave  Connelly  unpreelud-  - 

•  adas  to  his  title.  '  All  these  things  we  leave  to  the  Court  below, 
.tipon  the  bearing.  All  that  we  now  say  is,  that  we  do  not  see 
that,  if  the  complainants  are  entitled  to  the  relief  they  ask,  at  all, 
GomieUy-  is  a  neeeasary  party,  in  order  to  the  granting  of  that 
relie£ 

Again :  this  is  abill  filed  for  the  aid  and  direction  of  Chancery, 
by  the  axecators,  in  execution  of  the  will.  Connelly^  who  is  a 
atranger  to  the  will — ^who  claims  nothing  under  it — ^but  who  is  al- 

'  leged  to  bold  title  to  property  of  the  estate  of  the  testator,  para- 
jaovot  to  the  title  of  the  testator,  and  derived  from  a  third  per- 
son, is  made  a  party  defendant,  and  required  to  litigate  that  title. 
Upon  authority  and  principle,  this  cannot  be  done.  "  No  person 
-(ssy^i  Mr.  Story)  need  be  made  a  party  to  a  bifl,  who  claims  un- 
der a  title  paramount  to'that  brought  fbrward  and  to  be  enforced  " 
inifae'suit,  or  Who  claims-under  a  prior  title  or  incumbrance  not 
aftcted  by  the  interests  or  relief  sought  by  the  bill.  Thus,  for 
^sample,  on  a  bill  to  carry  into  effect  the  trusts  of  a  will,  a  per- 
■•n  who'elaikps  by  a  title  paramount  to  that  will,  ought  not  to  be 
toade  a  party,  iu  order  to  bring  into  contestation  his  rights  undet  .^', 
Bodb.pavamount  title."  Story's  Eq.  Plead,  §230.  It  seems  to 
iiie,tlnitthis  is  the  very  case  put  by  Mr.  Story,  In  illustration  of 
Aq  rule.  See,  also,  Devokshire  vs,  Neteenham,  S  Sch.  ^  Lefir,  207, 
0i2.  FMam  vs.  Gregory,  1  Eden.  R.  520.  S.V.  6  Sfo.  Ck. 
vol..  vm  39  - 
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R.  575.     3  Bro.  Par.  Cos.  hy  Tamlint,  804.     Eagie  Fire.  Jb#. 
Co.  tfi.  Lfcnt,  ePaige't  R.  635.     Lange  vs.  Jtmesy  5  LeigV9  Rep. 
192.     St9rjf*9  Eq.  Phad.  §§148, 149.     1  DamM  Ck.  Ptad^BlZ, 
L«t  the  judgment  be  affirmed. 


No.  51. — ^HowsLL  C.  Flournot,  plaintiflT  in  error,  V9.  JdHif  H. 

Newton,  defendant. 

^  ■ 

[1.]  Uader  tke  Bmnkrapt  Act  of  1841,  where  ft  discharge  ii  longht  to  be  af^ 

-  tacked  for  fiwid,  a  prior  reasonable  notice  is  required  to  be  gi^en,  specify* 
in^  Ae  grounds  of  fraud ;  and  the  notice  mi^  be  amended,  at  any  time  be- 
fore the  final  trial,  provided  a  sufficient  time  elapse  to  enable  the  baaknqpt 

.  ■  to  prepare  to  rebut  it. 

[2.]  The  transfer  of  his  effects,  by  a  bankrupt,  in  cOntemplatioB  of  bankiftpt- 

-  cy,  is  a  fraud  upon  the  law. 

[8.]  A  bankrupt  may  appropriate  so  much  of  hife  effebtr  as  may  Be  neqeanry 
to  raise  the  means  to  maintain  his  application  in  bankruptcy. 

[4.3  Parol  eyideaoe  is  inadmissible  to  prove  the  ctrntwitii-ftf  an  ^T^>fHtion  anti 
transfer,  in  writing,  where  both  lacts  are  material  to  the  i«sne. 

[5.]  Where  there  is  conflicting  eridence,  a  mere,  preponderance  i^ainst  the 
verdict  of  the  Jury  is  not  sufficient  to  authorize  a  new  tinl. 

Assampsit,  &c.  in  Clarke  Supeiior  Coait.  9tM  befbre  Judge 
James  JACKsOif,  February  Term,  1850. 

HhiB  was.  an  aedon  by  Jobn  H»  Newton,  against  Howell  €» 
Flournoy,  as  indorser  on  a  promissory  note  mada  by*  Charles  Q. 
McKinIey»  dated.  Jan.  30, 1840»  .  To  tbb,  the  defendant  pleaded  a 
discharge  in  bankruptcy,  dated  Dec  Ist,  1843.  On  the  trial,  tbo 
plaintiff  proposed  to  read  to  the  Jury  three  several  notices  toile- 
fendantf  of  his  intention  to  impeach  the  dischargre-^-one  dated  29|)i 
July,  1845— one  dated  J^.  7th,  1847 — and  the  last  dated  Jan.' 
87th,  1848.  Defendant'ji  counsel  objected  to  the  two  last  nolkes; 
on  the  ground  that  no  leave  of  the  Court  had  beep  obtained-  to 
amend  the  notice  first  served — which  objection  was.  overruled  by 
Uie  Court ;  and  defendant  excepted. 
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-■'•*•• 
^  ToQ  second  notice  stated  the  following  grounds  : 

m  ''  "I 

i-  ,"  Ist.  Thut  in  contemplation  of  bankruptcy^  you  transferred 
and  sold  to-  one  George  Me.ws,  a  judgment  obtained  by  you 
against  one  John  S.  Smith,  in  Clarke  Superior  Court,  ibr  $55 

'  principal,  and  96  50  interest,  upon  which  ^.fi.fa,  was  issued  23d 
-   Avgust,  1838,  for 'some  sum  equal  to,  or  less  than»  said  fi.fa.-^^ . 
tb^the  great  detriment  and  injury  of  your  creditors,  who  are  enti-' 
Hed'to  a  full,  fair  and  accurate  inventory  of  your  property,  rights* 
ct^its,  &c. 

'"  ^'  2d.  Because,  pending  year  application  in  bankruptcy,  or 
sipbe  said  discharge^  you  sold  and  transferred  the  above-named 

,  jndgmeYit  to  Gporge  Mews — die  same  not  being  enumerated  in 
ihet  inventory  of  your  property,  required  "by  the  Batoknipt  Law/' 

/  Defetidant's  counsel  objected  to  any  evidence  being  given  un- 
der ihis  notice,  on  the  ground  that  there  was  no  alleg^on  of  a 
fraudulent  intent,  or  any  fraudulent  act,  in  relation  thereto,  spe^ 
c^M  IB  the  notice.     The  Court  overruled  the  olgection,  and  de- 

*  lendant  excepted. 
-.  The  plaint  iff  oflfored  the  testimony  of  George  Mews  and  Eve- 
rett Yerbyr  examined  by  commission,  to  prove  the  transfer  of 

"ikiib  Ji,  foL,  ivfavor  of  Floumoy  against  Srohh,'from  Floumoy  to 
Mews,  and  from  Mews  to  Yerby.  Defendant's  counsel  objected 
'  to  thd  evidence,  on  the  ground  that 'they  disclosed  the  fact  that 
the  fi.  fa.  of  which  they  testified,  was  transferred  in  writing* 
itid.pairol  testitnmy  of  the  contents  of  the  fi,  fa,  and  the  transfer 
are  inadmissible.  The  Court  admitted  the  testimony,-  and  de- 
*  feodant  excepted.  - 

The  testiipoiky  submitted  to  the  Jury  on  therquestion  of  fraud* 

'vras»  in  subst&nce,  as  follows :  - 

*'  The  answers  of  John  H.  Newton,  the  defendant*  admitted  that 
be  had'  heai9  of  the  application  of  Floumoy  for  a  discharge  io 
bankruptcy;  that  Floumoy  did  offer  to  sell  him  a^.^a.  oh  James 
D.  FrieraoD*  (the  transfer  of  which  was  alleged  in  oneof  the  no- 

'ticetf  as  a  fraud,)  >  for  something  under  tlOO,  which  ^.^a.  he 
(Floumoy)  afterwards  told  to  Mr.  Hancock. 

THm,  Haiteock  stated  that  he  did  purchase  a  f.  fa,  on  Frier- 
eon  for  t460»  from  Floumoy,  for  t60.  Floumoy  said  his  object 
in  selling  the  Jl,  fa.  was  to  raise  mibn^  to  enaUe  faim  t9  proceed 
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in  bankruptcy  ;  that  lie  was  obliged  to  hare  it  that  day,  elac  it 
would  be  too  late ;  that  he  had  offered  it  to  Newton  at  the  same 
^  price.  Witucsa  considered  it  worth  the  amount  he  paid.  Frier- 
'  9on  wajB  iixsolvont  at  the  time,  and  is  so  still.  He  has  neTcr  col* 
lected  anything  on  it.  Fricrson  was  related  to  witness  other- 
wise,  bo  would  never  have  bought  it. 

Oeo.  Meurs  received  a  ^.  Ja.  Flournoy  99,  Smith,  from  Eliza 
Parrish,  to  collect  on  shares.  There  was  a  transfer  on  it  from 
Flouniuy  to  hiui — ^the  date  not  recollected;  A  levy  was  made, 
but  he  did  not  know  what  had  become  of  it.  He  did  not  know 
thiU  Smiih  vT'dA  insolvent.  Flournoy  stated  to  him  that  he  sold  the 
^.  Ja,  to  Mrs.  Parrisli  for  $5,  to  enable  him  to  take  the  licnefit  of 
tho  Bankrupt  Law. 

EvereU  Yerhy  gave  815  for  the  fi^fa,  on  Smith — the  most  of 
it  in  a  debt  on  Mews.  There  was  a  transfer  on  it-^ate  not  re- 
collected. There  was  a  levy  and  claim—- cannot  say  that  Smith 
was  insolvent.     If  anything  collectod,  ho  does  not  know  it. 

Jb/tfi  Yarhorovgh — ^Defendant  told  witness  that  he  sold  the  fi, 
fa.  against  Smith,  for  $5;  that  he  did  so  to  keep  Newton  from 
catching  at  him.  Tho  conversation  was  about  the  application  for 
bankruptcy.  Defendant  said  he  gave  Mrs.  Parrish  the  money  to 
buy  the  Ji.  fa.  She  was  his  woman  ;  has  since  become  his  wife. 
Witness  did  not  tliiuk  defendant  intended  to  defraud  Newton ; 
Smith  was  insolvent,  but  a  hard-working  mechanic 

Asbttry  Hull  considered  Smith  entirely  insolvent,  in  1842  and 
1Q43.     Frierson  is  generally  considered  inseWent^ 

Tlio  Jury  found  a  verdict  for  the  plaintiff.  Aofendant  moved 
for  a  now  trial,  principally  on  tho  ground  that  the  verdict  was 
contrary  to  the  evidence,  and  the  weight  of  evidence. 

The  Court  refused  the  motion,  but  admitted  that  the  verdict 
was  contrary  to  tho  weight  of  evidence ;  yet^  as  the  caae  turned 
on  the  question  of  fraud,  w;hiIohe  would  not  have  Ibond  the  ver- 
dict, if  upon  the  Jury,  he  did  not  feel  at  liberty  to  disturb  it. 

To  which  decision,  defendant  excepted. 

And  on  those  several  exceptions,  error  has  been  assignedi. 

HiLLTER  and  Hull,  for  plaintiff  in  error. 
C.  Freples  and  W.  Akin,  for  defendant. 
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By  tki  Cemr/^— LuMPKiN»  J.  deliveiTDg  the  opinioa. 

John  H.  Newton  saed  Howell  C.  Floumoy,  as  the  indorsor  of** 
«  proiniBSory  note,  made  by  Charlee  G.  McKiuley.  .  The  defend- 
ant pleaded  a  discharge  in  bankruptcy.  The  plaintiff  impeached 
the  discharge  for  fraud.  The  Bankrupt  Act  of  1841,  requires 
the  creditor  to  give  reasonable  notice,  specifying  the  grounds  of 
firaud:  In  this  case,  three  notices  were  filed — the  two  last  of 
which  wore  objected  to,  for  the  reason  that  no  leaye  of  the  Court 
waspreriously  obtaine<L 

-  [^*I  ^^  ^^  necessary  to  get  leave  7  Counsel  for  the  plaintiff 
xb- error  insist,  that  the  notice  is  a  part  of  the  pleadings^  that  it  is 
411  the  nature  of  a  replication,  and  cannot  bo  amc^iiddd  without 
tlie  permission  of  the  Court  Were  this  so,  the  amdnAnent,  wo 
.iKpprehend»  would  be  fiilly  authorized  by  the  rule*  of  practice ; 
but  we  do  not  consider  the  notice  a  part  of  the  pleadings.  The 
Act bf  Congress  requires,  that  **  reasonable  notice'  be  gpvou,  spe- 
eifyiDg  the -grounds  of  fraud."  And  the  question  is,  has  this  been 
dbnel'  The  last  of  the  three  notices  was  served  in  January, 
1848,  and  the  final  trial  of  the  cause  was  not  had  till  February, 
1850,  more  thai!  two  years  thereafter.  That  time  was  ample  to 
prepare  to  rebut  the  attack.  Besides,  had  the  defendant  been 
surprised,  he  could  have  moved  for  a  continuance.  Failing  todo 
tiua,  wa  ard  warranted  in  presuming  that  he  suffered  no  injury. 

[2.]  The  second  notice  was  to  the  effect,  that  the  certificate  of 
teakruptcy  would  be  impeached,  because  the  debtor,  in  coiitem- 
plation  of  bankruptcy,  had  sold  and  transferred  to  one  G«orge 
Mews,  a  judgment  obtained  by  him  against  one  John  S:  Smith»in 
Clarke  Soperior  Court,  for  the  sum  of  fifty-five  dollars^  principal, 
and'  five  dollars  and  fifty  cents,  interest,  for  an  mnptint  equal  to  or 
less  than  said  judgment^  to  the  great  detriment  of  the  pliutttiff ; 
'  and  the  objection  to  thia  notice  is,  that  it  contains  no  allegation^ 
either  of  any  fraudulent  act  or  intention. 

All  fraud  Vitiatos  the  discharge,  and  the  secoiid  section  of  the 
Act  declares,  expressly,  that  <*  transfers  of  property,  in  contem- 
plation of  bankruptcy,"  are  **  utterly  void,  and  a  fraud  upon  tbfi 
Act,"  and  the  same  may  be  set  up  as  an  impeachment  o€  the  dis- 
charge.    The  specification  in  the  notice  is  in  terms  of  the  law. 

[3.]  We  have  been  called  on  to  say,  whether  a  bankrupt -may 
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not  appropriate  a  portion  of  his  eflfecU,  by  sale  or  olbermae,  to 
raise  the  meana  to  obtain  hia  di^scharge  T  We  Uiink  that  be  maj ; 
otherwise,  the  benefit  secured  to  him  by  the  Act  woald  be  nna- 
TaiUng.  The  question  should  be  submitted  to  the  -  Jury,,  under 
the  charge  of  the  Court,  whether  the  asugnmenUi  io  this  case 
were  bima  Jide  made*  to  raise  the  necessary  funds  to  maintain  the 
application,  or  whether  it  was  done,  colorably  only,  and  fur  the 
purpose  of  defeating  the  creditors. 

.  [4.]  The  next  complaint  in  order  is,  that  the  Court  below  erred 
in  peiTnitting  the  plaintiff  to  introduce  parol  testimony  of  the 
transfer  of  the  Smith  Ji.  fa.  to  Mews — ^it  appearing,  in  eyidence, 
diat  said  transfer  was  in  writing;  and  upiMd  this  pomt  we  are 
CQHipelled  to  sustain  the  plaintiff  in  error.  The  charge  on  the 
notice  is,  thi^C  this  conveyance  was  made  in  c^QtemplaticHi  of 
baokrupt^^-^onsequently  the  date  of  the  transaction  is  matertaL 
It  is  also  allq^,  that  the  execution  was  assigned  for  a  sutn  equal 
topr  less  than. the  amount  of  the  .judgment.  .The  MmouMtt  th^re- 
fi»re»  of  the  Jl,  fa,  ia  essential ;  and  we  know  of  no  principle 
which  will  justify  us  in  dispensing  with  the  highe$t:  oTidence* 
nmely :  the  execution  itself^  together  with  the  written  transfer. 
We  suppose  the  doctrine  to  be  loo  well  estabfiahed  to  admit  of 
doubt,  that  whenever  it  turns  out,  either  in  the  direct  or  cross- 
examinatioki,  that«a  writingexists,  with  regard  to  a  transaction* 
which  the  law  osteoma  as  the  best  evidence,  it  must  be  produced, 
or  its  absence  accounted  for;  and  that  if  this  is  not  done,  all  in- 
Ibrior  or  secondary  evidence  that  may  have  been  given,' will  be 
atricken  out  and  disregarded.  Rtz  vs,  RadUw^  \Airn.  ^AMp. 
20a.  .Rix  9t.  Rtmdar,  8  Bam.  ^  CireM,  708.  jBbim  «#.  DykcB^  3 
Mmaroe's  Rep.  529, 531. 

Bvt  it  ia  ingeniously  argued,  that  the  transactions  in  con- 
troversy here^  ait  provwi  by  testimony«entirely  independent  of 
the  wiitingB  •theiDselves,  to  wit:  the  declarations  of  the  party; 
aad  the  c^te  of  SeweU  e#.  Stuhba,  (1  Carr.  ^  Paync^  73,)  would 
seem  to  anfttaiin  this  position.  -  The  better  opinion,'  however,  is; , 
that  you  cannot  ask  the  witness  what  the  opposite  puty  has  said* 
as  to  the  contents  of  papers  executed  by  him,  wi^out  aeoouriting 
fer their  Doo-production.  Blcxam  vs.EUee,  1  Carr.  ^  Fayke^  558. 
Va$^Du»en  vs.  Fii^,  16  Pick.  449.  Ex  porta  Simpmm;  Chart,  J^ 
111.  Hariv».Yftnt.l  WatU,252.  Wiggin's  admiHutratrnv  m. 
Prjor'9  admmi0iratort,  3  Porter,  430;     Freeman  99.  Peay,  2  Bmt, 


CASSYILI^B,  MARCH  TERM,  1850.  Sit 

■■  I   ■         ■      ■        ■ ■■   -  ■  1 1   .  .^11  ,^  I  . 

Floaruoy  v«.  Newton. 

—       — -        — "^      —        --  --  -^-  --*^_.  _  ___-  II 

■  ^ 

394.     Nortkorp  vs.Jaeksaitti^Wend.SS.     Ranuay  v$.  Jchnnnh 
8  P«m.  293. 

It  b  well  known  that  we,  as  a  Court,  are  not  latitudioariaii,  but 
•trict  conatructionists,  as  to  the  great  rule  of  evidence— -that  where 
•m  writing  exists,  it  constitutes  the  liest,  if  not  the  exclusive  medi- 
nm  of  proving  the  facts  to  which  it  relates,  apd  that  we  have" 
rarelj,  if  :e>'er,  yielded  to  the  authority  of  thoso dicta f  or  even  re- 
ported eases  in  thb  country,  which  would  idlow  matter  evinced 
hf  wntten  evidence^  to  be  proved  orally.  Our  experience  is, 
4bat  the  general  results  of  every  relaxation  of  the  rule,  have 
aooR  demonstrated  its  impropriety.  In  this  very  case,  if  the 
writifig*  bad  been  produced,  it  might  have  turned  out,  either  that 
tiie  assignment  was  made  after  the  certificate  of  discharge  waa 
obtained  or  prior  ta  the  passage  of  the  law,  and  tbiia  have  pre- 
doded  the  idea,  tliat  it  was  done  in  contemplation,  of  bMikniptey. 

[d.]  Tbe^only  remaining  grround  in  the  record  iab.that  the  Couit 
ested  ia-  refasiog  to  grant  a  new  trial,  because  the -verdict  was 
eontnury  to  evidence. 

.  .We  luK>w-  not  that  we  have  any  thing  to  add  to  the '  grounds 
lieretofbre  takes,  and  so  uniformly  and  firmly  maintained  by  this 
jCoiirt)  especially  since  the  decision  in  Mays  vs.  Strtmd^  7  Go. 
Rep.  269.  t  would  merely  remark,  that  in  CrcadMOM  9s.  Smitkf 
(4  Dtv.  Law  Rep.  450^)  the  Supreme  Court  .of  North  Carolina 
held,  that  they  would  not  set  aside  the  verdict,  although,  in  their 
x>pinion,  founded jm  tUghi  testimony;  and  Judge  Gaston,  in  de- 
livering the  opinion,  says,  ^  Upon  the  whole,  we  do  iM>t  feel  our- 
selves authorixi^  to  say,  that  there  was  no  evidence  to  be  lefb  to 
the  Jury,  respecting  the  fact  upon  which  they  found  dieir  ver- 
dict." 

We  consider  the  recent  Act  of  the  General  Assembly,  forbid- 
ding the  presiding  Judge,  to  iniimaU  even  1^  opinion  as  to  the 
JacUf  and  making  it  a  distinct  ground  of  error,  as  a  legislative 
•anction  and  indorsement  of  our  efibrts  to  ptotect  the  just  rights 
.of  this  co-ordinate  branch  of  the  judiciary. 
-    Are  we  constrained,  from  an  examinatioD  oi  the  testimony,  to 
eOBclude  that  there  was  corruption  in  the  Jury  box,  or  that  they 
acted  from  prejudice  against  the  defendant  1    John  Yarborough 
teiUifies,  that  Flournoy  told  him-,  that  he  sold  the  execution  against 
Smith  to  Eliza.  Parri^,  who  was,  at  that  time,  his  icoipum,  for  five 
■  dollars;  tBathe  gave  her.  the  money  to  buy  it  with,ftn<l  that  he 
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dU  tkb  "  lo  prarvenC  Newton  (the  pHintiff)  from  catcbing  at  kinu** 
The  prcmf,  then,  15,  that  he  conveyed  away  all  the  property  iia 
had*  except  hia  trunk  and  wearing  apparel^  in  contemplatiou  of 
bankruptcy,  which  is,  of  itsel£  a  fraud  upon  the  law»  and  that  he 
atened  to  the  witneaa,  that  his  object  was  to  prevent  his  credilw 
firan  ^  catching  at  him."  We  should  not  call  this  'slight  teati- 
■Mwy. 

Since  the  argument  of  this  case,  ray  attention  has  been  called 
to  that  section  of  the  Judiciary  Act  of  1799,  which  declar0B,'-th8t 
if  the  verdict  of  the  SpecialJory  be  given  eomtrary  to  widanm 
and  the  principles  of  justice  and  equity,  it  shall  and  may  be  law* 
fttl  for  the  prwiding  Judge  to  grant  a  mew  (grioL  jPfnwCa  433« 
Wn  do^oc  suppose,  however,  that  this  provision  was  inConded  to 
enlarge  the  powers  of  the  Court,  or  to  change  the  grea^  princi* 
pics  of  the  Common  Law,  as  to  the  relative  rights  ahd^iroviiioe 
of  the  two  departments  of  the  judiciary.  Such  -  has  not  been 
Um  construction  put  upon  it  by  the  Superior  Courts  of  this  State. 
If  a  new  tiial  is  to  be  granted  merely  because,  in  thto  opinion  of 
the  Court,  the  weight  of  eviddnce  is  on  the  other  side,  trial  by 
Jary  is  virtually  annihilated,  and  the  Court  will  be  substituted  for 
the  Jury,  in  every  case,  in  trying  the  credibility  of  testimony  and^ 
the  preponderance  of  the  proof. 

.  Indeed,  this  idea  is  expressly  negatived  by  the  preceding  sec* 
tiod,  which  requires  the  power  to  grant  new  trials,  to  be  exercis- 
ed •*'  aceording  to  latp**  Primee^  432.  That  is,  according  to  the 
usages  and  customs  of  the  EngliA  Courts  of  Common  Law. 

By  the  Act  of  1823,  (Prince,  455,)  regulating  appealafrom  the 
Covrt  of  Ordinary,  it  is  declared  to  be  the  policy  of  this  Govern- 
ment, to  retain  the  trial  by  Jury,  m  all  cases  in  which  nuUien 
rf fact  are  inoolvetk  For  the  Court,  therefore,  to  undertake  to 
control  the  Jury^  in  matters  of  fact,  js  obTioualy  to  contravene 
this  policy. 

I  am  aware  that  doubts  are  entertained  by  many,  at  this  day, 
as  to  this  poUcy.  A  late  popular  writer  in  this  country  has  aaswl- 
ed  trial  by  Jury,  with  great  vehemence,  and  the  condusion  at 
which  he  come»is,  that  the  institution  itseUv  so  lidmirable  in  mon- 
archy, is  totally  unsuitedto  a  democracy;  that  this  very  principle 
that  renders  it  so  safe,  where' there  is  a  great  central  power  to  re^ 
Mi^  renders  it  unsafe  in  a  stale  of  society,  in  which/few  have  suP 
4eienc  resolution  to  attempt  even  to  resist  popular  impulses.- 


<5ASBVILLBi\  >i860.  M5 


i*v> 


GMNrg)tt.Ma  B.  Jk 


dnbegialatnreyaee  fittomovelk  \    \\  >^ 

We  ere  iuked  'whether,  for  -^  ^^    ^^ 

^kiBes  deprived  of  the  benefit  oi 
tmeitj  true,  thai  the  amount  of 
vaeall  that  he  had ;  but  whether  mi 
of  him  the  otmoat  good  fiuth,  or  npbi 

ai^peBalty,  fiirfiut  the  ))oon  which  it  col.  ^ 

Mileraiei»  in  eonelaaioD,  what  we  h^ve  OL  ,  aiift  in 

qtterti»M  of  Ihiud,  the  Jucy  are  wpmh  mom  ^om  their  ac^ 

qgatntanee  with  the  partietythe  witaesM^^ddia  the  everj-day 
MfUiorlieOd  tranaactionB  of  li&»  to  administer  full  and  complete 
j^atio^  tb^  the  CourUu  At  any  rate,  it  must  be  a  moat  glarmg 
eaae  which  .would  induce,  us  to  disturb  their  finding  ia  qnestiona 
of  this  character^   , 

<  The  judgment  of  the  Court  ia,  therefore,  affirmed  npon  the 
iyntt,  second  and  fourth  grounds  in  the  bill  oi  exceptions,  and  ro^ 
veraed  upon  the  third. 

•  .Judgment  rerersed. 


No.  62; — ^Thb  QnomoiA  Rail  Roao>&;  Banking  Company,  plain^ 
tifis  in  error,  vs,  John  D.  Milnor  &  Co.  defendants.  ' 

(tl3 '  The  ptediogi  in  Eqaity  ewues,  pending  on  the  spp— |,  are  not  amendap 
ble,  ai  a  matter  of  .eoane,  bnt  only  by  leare  of  the  Osort,  on  tptekU  eatu9 
.shown. 

[Sl]  Where,  apon  special  cause  shown,  the  Court  bekwr,  in  the  exercise  of  its 
discretion,  allows  an  amendment  to  be  made  to  the  complainant's  bill,  this 

'  <}o«rt  reluctantly  intedbres  to  control  that  discretion. 

.-^  ■       .  .  ■ 

In  Equity,  in  Clarke  Superior  Court.     Decision  on  amend- 
raiiBfiA,  bj  Judge  James  Jackson,  February  Term,  1850. 

Aft  August  Term,  1842,  of  Clarke  Superior  Court,  John  D.  Mil- 
iar-&  -Co.  fdpd  a  bill  against  The  Georgia  Rail  Road  &  Banking 
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Compahyp  allegiog  that  on  21st  DeceiBber»  1040,  coi^plainants 
enterod  into  an  agreement  witfa  The  Georgia  Rail  Road  Ac  Bapk- 
log  Company  to  construct  the  superstructure  on  six  dirisions  of 
the  Athens  branch  of  their  road.  By  this  agreement*  it  was  stip- 
al^ted  that  the  materials  wore  to  be  furnished  by  the  Rail  Road 
Company  at  convenient  places  on  the  road.  It  was  further 
■greedy  that  if  the  work,  or  any  part  thoreoff  in  the  opinion  of 
the  engineer,  be  constructed  in  an  inferior  manner,  that  then  and 
in  that  case,  the  engineer  might  make  such  a  deduction  from  the 
price  stipulated  in  the  agreement,  as  he  might  deem  fair  and  right. 
The  bill  charged,  that  from  tlie  fiiult  of  the  company,  the  com- 
plainants were  subjected  to  most  ruinous  delays;  that  by  the 
agreementt  all  matters  in  controversy  were  to  be  submitted  to  the 
engineer,  and  that  he  had  refused  to  allow  thorn  anything  for  lost- 
'time. 

The  bill  further  charged,  that  complaixiants  **  had  already  sub- 
initted — not  without  complaint,  to  be  suro— to  heavy  deductions, 
under  various  pretexts;  that  the  engineer  had  scaled  the  esti- 
mates one  thousand  doUai's,  and  asked  the  question,  '*  was  not 
this  enough  to  lose,  in  all  fairness  I"  that  "  it  was  submitted  to,  be- 
cause some  of  the  complainants  were  pressed  with  pecuniary  re- 
sponsibilities, which  had  to  be  met  at  any  sacrifice,  and  which  ad- 
mitted of  no  delay,  and  that  this  fact  was  but  toa  well  known  to 
those  who  bad  the  power  over  them." 

The  prayer  of  the  bill  was,  that  the  award  of  the  engineer  might 
be  set  aside,  respecting  the  compensation  to  be  allowed  them  for 
the  lost  time,  and  that  the  company  might  come,to  a  full  and  fair 
account  for  the  lost  time,  and  for  further  relief. 

By  an  amendment  made  at  the  Return  Term,  it  was  charged, 
that  the  complainants  did  not  "know,  at  the  time  the  contract  was 
made,  that  the  engineer  was  a  stockholder,  to  the  amount  of  $10,- 
000,  in  said  company. 

There  was  a  verdict  for  complainants,  atid  an  appeal.  Prior  to 
the  first  term  of  the  appeal,  viz :  1st  January,  1849,  the  complain- 
ants filed-  an  amendment,  charging,  "  that  tho  scaling  of  their  ac- 
count, by  the  engineer,  was  unjust  and  without  foundation — the 
work  being  done  by  tlu3m  according  to  contract ;  that  they  were 
ready  to  prove  that  the  work' done  by  them  was  as  good,  if  not 
the  best,  that  there  was  along  the  line  of  the  road  from  Augusta 
to  Athens;  yet  that  the.  said  injLevested  engineer^  from  bias  and 
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prejodiee,  and  withoat  any  proper  reason  tliorofor,  deducted  frofiii 
their -oBtimatiiBfl,  undet  the  contract,  the  sum  of  $1';100,  which  suih 
they  charged  to  be  still  duo  and  owing  them,  under  said  contract/' 
The  amendment  prayed  an  answer  and  a  decree,  compelling  th^ 
defendants  to  pay  to  complainants  the  sum,  so  unjustly  withheld* 
with  interest  therodn. 

Service  of  this  amendment  was  acknowledged  by  d^endanta* 
counsel,  and  counsel  for  complainants  notified  by  him,  that  "if  the 
amendment  is  insisted  on,  the  case  will  not  be  for  trial  in  Febru- 
ary/* '  At  August  Term,  1849,  the  case  was  continued  by  dcfend- 
•Btsl.  At  February  Term,  1850,  the  cause  being  called,  both  par- 
fies  announced  themselves  ready,  and  were  proceeding  to  strike 
la  Jiiry,'When  counsel  for  complainants  moved  to  take  the  amend- 
ment^ prtreonfiBnOi  which  motion  was  refused,  on  the  ground  that 
the  amendment  had  never  been  allowed  by  the  Court. 

ComplaioantB*' counsel  then  moved  that  the  amendment  be  al- 
lowed trntanUff  wftich  motion  was  resisted,  on  the  grounds— 

2  St.  That  the  amendment  never  could  have  been  made. 

2d.  That  if  allowable  at  aH,  it  was'  now  too  late. 

3d.  That  the  amendment  could  not  be  made,  unless  sworn  to» 
and  some  good  cause  showii  for  the  amendment  being  delayed  so 
long ;  and  if  allowed  by  the  Court,  it  should  be  on  terms. 

The  Court  allowed  the  amendment,  and  held,  that  the  amend- 
ment did  not  peek  to  engraft  a  new  substantive  contract  upon  the 
bill,  but  grew  out  of,  and  was  part  and  parcel  of  the  contract 
charged  therein ;  that  the  scaling  of  the  estimates,  though  not  dis- 
tinctly and  clearly  charged,  was  yet  complained  of  in  the  bill,  and 
that  the  amendment  was. such  an  one  as  a  Court  of  Equity  would 
allow  in  furtherance  of  justice,  aud  of  its  settled  policy  not  to  do 
justice  by  halves. 

In  regard  to  the  second  objection,  the  Court  held,  that  as  the 
amendment  now  sought  to  bo  made,  had  been  filed  and  served 
under  the  former  Equity  practice  of  the  Circuit,  and  the  decision 
of  the  Supreme  Court,  altering  that  practice,  having  been  recent- 
ly made,  the  Solicitor  for  complainants  was  not  in  lacJicsy  and  jus- 
tice would  be  best  promoted  by  allowing  the  amendment. 

In  regard  to  the  last  objection,  one  of  the  complainants  being 
in  Court,  offering  to  swear  to  it,  the  Court  hold  it  unnecessary-— 
the  amendment  being  simple  and  the  original  bill  not  sworn  to. 

This  decision  of  the  Cojurt  is  assigned  for  error. 
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^^J^Sny,  ailegiDg  that  on  Slit  December,  IMO,  comp1ain«ntB 
glared  into  an  agreement  wit&  The  Georgia  Rail  Road  tc  Bapk* 
ing  Company  to  construct  the  superstructure  on  sis  dirisions  of 
the  Athens  branch  of  their  road.  By  this  agreement*  it  was  stip- 
lalQted  that  the  materials  wore  to  be  furnished  by  the  Rail  Road 
Company  at  convenient  places  on  the  road.  It  was  further 
■greed,  that  if  the  work,  or  any  part  thereof,  in  the  opinion  oi 
the  engineer,  be  constructed  in  an  inferior  manner,  that  then  and 
in  that  case,  the  engineer  might  make  such  a  deduction  from  the 
price  stipulated  in  the  agreement,  as  he  might  deem  fair  aud  right. 
The  bill  charged,  that  from  the  &uU  of  the  company,  the  com- 
plainants were  subjected  to  most  ruinous  delays;  that  by  the 
agreement,  all  matters  in  controversy  were  to  be  submitted  to  the 
engineer,  and  that  he  had  refused  to  allow  them  anything  for  lost- 
'time. 

The  bill  further  charged,  that  complainants  **  had  already  sub- 
mitted— not  without  complaint,  to  be  sure*— to  heavy  deductions, 
under  various  pretexts ;  that  the  engineer  had  scaled  the  esti- 
mates one  thousand  dollars,  and  asked  the  question,  '*  was  not 
this  onough  to  lose,  in  all  fairness?"  that  "  it  was  submitted  tOf  be- 
cause some  of  the  complainants  were  pressod  with  pecuniary  re- 
sponsibilities, which  had  to  be  met  at  any  sacrifice,  and  which  ad- 
mitted of  no  del&y,  and  that  this  fact  was  but  too  well  known  to 
those  who  had  the  power  over  them." 

The  prayer  of  the  bill  was,  that  the  award  of  the  engineer  might 
be  set  aside,  respecting  the  compensation  to  be  allowed  tliem  for 
the  lost  time,  aud  that  the  company  might  come, to  a  full  and  &ir 
account  for  the  lost  time,  aud  for  furtlicr  relief. 

By  an  amendment  made  at  the  Rotui*n  Term,  it  was  charged, 
that  the  complainants  did  jiot  know,  at  the  time  the  contract  w^ 
made,  that  the  engineer  was  a  stockholder^  to  the  amount  of  810,- 
000,  in  said  company. 

There  was  a  verdict  for  complainants,  and  an  appeal.  Prior  lo 
the  first  term  of  the  appeal,  viz :  1st  January,  1849,  the  complain- 
ants filed-  an  amendment,  charging,  **  that  the  scaling  of  their  ac- 
count, by  the  engineer,  was  unjust  and  without  foundation — the 
work  being  done  by  tliom  according  to  contract ;  that  they  were 
ready  to  prove  that  the  work'  done  by  them  was  as  good,  if  not 
the  beat,  that  thete  was  along  the  line  of  the  road  from  Augusta 
to  Athens;  yet  that  the  said  injLerested  engineera  from  bias  and 
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prejodSce,  and  without  any  proper  reason  therefor,  deducted  from 
their  tsBtimtt'es,  undct  the  contract,  the  sum  of  $1,100,  which  sum 
tbcy  charged  to  be  still  duo  and  owing  them,  under  said  contract." 
The  amendment  prayed  an  answer  and  a  decree,  compelling  the 
defendants  to  pay  to  complainants  the  sum,  so  unjustly  withheld, 
with  interest  therein. 

Service  of  this  amendment  was  acknowledged  by  defendants* 
counsel,  and  counsel  for  complainants  notified  by  him,  that  "if  the 
amend raeht  is  insisted  on,  the  case  will  not  be  for  trial  in  Febru- 
ary/' At  August  Term»  1849,  the  case  was  continued  by  defend- 
Mtsl .  At  February  Term,  1850,  the  cause  being  called,  both  par- 
"tim  announced  themselves  ready,  and  were  proceeding  to  strike 
^  Jnry,  'when  counsel  for  complainants  moved  to  take  the  amend- 
inenty  proam/mOf  which  motion  was  refused,  on  the  groand  that 
the  amendment  had  never  been  allowed  by  the  Court. 
'  ComplainantB^'COQnsel  then  moved  that  the  amendment  be  al- 
lowed instanieTf  vrhicti  motion  was  resisted,  on  the  grounds— 

1st.  That  the  amendment  never  could  have  been  made. 

2d.  That  if  allowable  at  aH,  it  was'  noi;^  too  late. 

3d.  That  the  amendment  could  not  be  made,  unless  sworn  to« 
iand  tome  good  cause  shown  for  the  amendment  being  delayed  so 
long;  and  if  allowed  by  the  Court,  it  should  be  on  terms. 

The  Coukt  allowed  the  amendment,  and  held,  that  the  amend- 
ment did  not  ?eek  to  engrafl  a  new  substantive  contract  upon  the 
bill,  but  grew  out  of,  and  was  part  and  parcel  of  the  contract 
charged  therein ;  that  the  scaling  of  the  estimates,  though  not  dis- 
ttncCTy  and  clearly  charged,  was  yet  complained  of  in  the  bill,  and 
that  the  amendment  waa.such  an  one  as  a  Court  of  Equity  would 
allow  in  furtherance  of  justice,  and  of  its  settled  policy  not  to  do 
justice  by  halves. 

In  regard  to  the  second  objection,  the  Court  held,  that  as  tho 
Amendment  now  sought  to  bo  made,  had  been  filed  and  served 
under  the  former  Equity  practice  of  tho  Circuit,  and  the  decision 
of  the  Supreme  Court,  altering  that  practice,  having  been  recent- 
ly made,  the  Solicitor  for  complainants  was  not  in  lacJuSt  and  jus- 
tice would  be  best  promoted  by  allowing  the  amendment. 

In  regard  to  the  last  objection,  one  of  the  complainants  being 
in  Court,  offering  to  swear  to  it,  tire  Court  hold  it  unnecessary—- 
the  amendment  being  simple  and  the  original  bill  not  sworn  to. 

This  decision  of  the  Cojurt  is  assigned  for  error. 


316  fiUPREME  COURT  OP  GBOROtA. 

^   ■         — , — '*■" 

Judge  LuMTKiiff  being  a.  stbckboMer  in  the  Georgia'Saiil'lloed 

fe  Beakieg  Ccmpmayf  md  a  rektm  oCddeiidim.  inAiiorpi«» 


HiLLTKB*  fiur  plaintiff  in  orror.  -^     , 
Cobb,  for  defendant. 

■  -^         ■  * 

BytkeComrt4 — ^WABNEBt  J- defiTering  the  opinioB;        -    - -- 

[1.]  Th6eiToreoinplainedofii,cliBlt]ieC^MinbiBk^.aBbvi^ 
Ae  CDBylaJnantg  to  amend  dieir  biK  Tbe  yowiplain'awm  fawyoO" 
ed  to  amend  their  bill,  ao  aa  to  make  the  idleg^tion  ifidiFe  diafeet 
aad^ieeiie  in  regard  to  the  engineer  acaUngdieiraceottBii^ftoi^ 
to  admit  their  testimony  in  relaticm  to  that  anlgect.  Siarj^i  B^, 
JKfiodn^r*  678,  §884.  Plea^ngain  E^mty  Maot  )>6  asMidedfOD 
die  appeal  trial,  as  a  matter  of  coorriNA,  as  wiie  rdedTby'this  Cooit 
h|  iB^rry  et.  Maikew^t  7  Oeorgim  Rep,  4S7. 

\^]  The  special  causey  Aom^  to  the  Conrt  b^w,  why  libe 
aineiidment  wasnot  made  at  an  earlier  pmu^apptei  to  teve 
-been  satis&elory  to  that  Conrt,  and'  as  nfe  held,  in  Deturk^  9k, 
Tke  Bamk  efCkoHeHoih  (6  QeergiaJUpr.  584«)  we  Mltfctantly^ 
terfere  with  the  discretion^of  tbe  Court  below»  in.  aUowin^f  an 
BBNmdment  of  the  pleadmgs,  in^initin  Sq«lity.  t  Notnjnstioa  ap 
fears  to  haye  been  done  the  de&adaatt,  by  allowxng  the  ciiiqii&> 
aaent  in  this  case.  Time  was  grreftdievn  to  inawer  tbe  ameftd* 
aent,  andsofiur  asweean  diseavoTr  the  ameodiiiBDi  was  allowed 
bk  fiMtherance  of  justice*  and  wewill  not  control  the  diBcnition  of 
iheCoiirt.  ' 

Letthejudgmeotof  the  Cdut  below -be  affirmed^  1^     t'^' 


v.*. 


CASSVILLE^  MARCH  TERIIrl85D.  327 

._  •-     *       -■  -  —  -  -    -  -     -      ■    .^ 


I  ■ 


W^.  53.>— 43ouT*iiAuf  J.  HiGOS*  plaintiff  in  error,  M.TBoirAs  R. 
HusoN  an^  Thx  Justices  or  the  Inpbriok  CavftT'er  Caub 
*  'Coimrr,  dofendanu.  * 

[L]  Under  the  Act  of  Febmaiy,  1850,  mil  defecta  in  the  bill  of  cxceptioni,  writ 
-  of  error  «Ad  citetion,  may  be  amended  Mftoufnr,  and  MriQumt  coat^in  oon* 
Z'^vrddtj  with  the  record  of  the  cnnae  below. 

^\  ^ffidaTitflof  UlcgaHty  are,  upon  motioD  and.lemve  had,  mmendfble  mBUm- 

tcTf  by  the  inaertion  of  now  and  iBdependDQt.^raniid8,  jwovided  the  dcfcnd- 

'  nS  will  iwear  that  he  did  not  khow  of  tuch  gnnindi  when  the  aflidavit  w%a 


\jLJ  VP**b  ^^  ^"d  of  an  illegality,  the  proof  rnnit  be  oonlhieff  to  the  gronttda 
taken  in  the  «ffi(la\it. 

[4.}*A»onlittaiy  rctnrna  of  a  Sheriff,  -on  proceta  in  hit  haada,  arfe  aaCtaTer> 
nble. 

f^JirWhena  defendant  ia  azreated  and  confined  under  a  M..ja.  thn  fact nf 
o  giving  bond  to  aj^pcar  and  take  the  benefit  of  the  faiaolvent  Debtor'a  Act, 

'   diaet  not,  in  Law,  dlachi^c  hia  prox>crty  from  execntum  uudtur a  il.iSi« 

.■-.■■  •  . 

'  ''Application  for  certiorari.    Before  Judge  Wbigut,  at  Cliain' 
tara^^itli  January,  1850. 

On  the  4tb  June,  1844,  a^^.  Ja.  at  the  inataiice  of  7boma8  R^ 
Buaon  vs',  Sonthdm  J.  Higgs,  was  issued,  returnable  to*  the  Infe- 
jri^r  Court  of  6ass  County.  On  Ist  August,  1849,  it  was  levied 
4ja  m  negro,  as  the  prgperty  of  defendant.  To  thiaji.jkt^n  alRd«> 
vifc  of  illegality  was  filed,  on  the  ground,  ^^tbat  on  3d  Deeember, 
184lp  tbe  defendant  was  arrested  on  a  ca.  jo.  issued  firom  the  judg- 
■ent  on  wbich  tbis  fi^fa^  is  founded,  and  was.  duly  confined  in 
tke  eommon  jail,  and  tbence  discharged,  by  giving  bond  -and  so- 
"onrity  for  bis  appearance  at  May  Term  of  the  Inferior  Coutt,  1842, 
to  take  the  -benefit  of  the  Honest  Debtor's  Act,  and  that  be  was 
discfaarged'from  tbe  arrest,  under  and  by  virtue  of  the  laws  of  the 
land,  in  such  cases  made  and  provided ;  which  is  a  complete  dis- 
charge of  the  judgment." 

At  the  November  Term  of  the  Inferior  Court  of  Cass -County, 
1849,  Higgs,  by  his  counsel,  moved  to  amend  the  affidavit  of  ille- 
gali^,  by  inserdng,  that  the  discharge  from  arrest,  under  the  ca, 
ja.  was  Mrith  the  consent  and  by  the  order  of  the  counsel  of  the 
plaintiff;  Which  motion  was  refused  by  the  Court.  The  defend- 
ant then  proposed  to  prove  this  finct,  which  was  also  refused.     The 


919  iSaPKEME  COURt  OF  ttVffkGlA. 


ili{;gft  «<.  HusoQ  and  others. 


defondant  thenpropoeed  to  prov6-t1]&t  an  entry  maile  on  tbo  ctr, 
9a,  4at0^  4th  Juiie»  1844^  by  A.  M.  Cinn,  then  ^leriflT  of  Cwm 
iHoyMy,  ma  follows :  "  The  defendant  disdharged'from  the  above 
lirmtr-by  order  of  the  plain  tiflfs  attorney,  withoaC  hairing  paid  tbe 
debtt"  Was  a  false  entry,  and  that  in  fact  defendant  vas  discharg- 
od  nmrciban  three  yc^rs  before  that  thne^'and  before  Linn  was 
•(ectedSheriflT;'  which  motion  the  Court  ovovruled.  ^  ^ 

-  On  24th  Jannary,  1850,  the  defendant '  b^ow-^— Southern  J. 
Higgs — apj^lied  to  Hia  Honor,  Jadge'liVRiobriibr  a  Writ  of  coil- 
tiorarif  to  be  directed,  to  the  Iriferior  Goart,  oii  the  'groUhd  of 
error  in  the  deciaiuna  above  stated.  The  writ  being  refused,  tlie 
deoisioii  ef  Judge  Wbioht  is  aasigoed  as  error.        * 

■  ■  •  ■ 

-fc  '  ^  ^  ...... 

■  MitNBB,  for  plaintiff  in  error;  cital  the  foHowiog  authorities  t 

-  3  Bl.  Oom.  3ia,  347, 83, 321.  1  Sot.  ^Puf.-iSS.  Prince,  43L 
4  Burr.  2482.  .6  Term  lUp.  525,  526.  7  JO.  \m:  TCfiT*  Pr. 
1069.    Jacob's  Law  Die.  394.     1  Term  Ren.  557.' 


.Akin,  for  defendant  in  error,  "       . 

'  B^'tke  .Cbiirfw—- NiSBXT,  J.  defivering  the  opinion^ 

-    -    '  '     •^  •     '  .:••■; 

.  [I.]  Bxception  was  taken  in  this  case  to  the  pleadinga.  -Upon 
m  petition  for  a  certiorari  to  the'hiforior  C^urt,.  Judge'  WxraHT 
.  refused  the  \  writ.  Upon  a  biU  of  exceptions,  taken  to  bi^  judg- 
-pent  thi^reon,  the  Justices  of  the  Inferior  .Court  afe  m^e parties 
to  the  bill,  the  writ  of  .error  and  ^e  citation.  The  exception  is^ 
tli^i  the  joinder  of  the  Justices  is  ^tal  to  the  whole  case..-  Notsbk 
even  before  the  Act  of  the  last:  LegisIiUure.  The  record  explainf 
the  whole  case.  From  that,  it  appears  to  in  tbtft  Ihey  have  no 
interest  in  the  cftuse,  being  judicial  officers -wlfo  tried  the  "cause. 
That  they'  are. improper  parties,  is  elear  ;*  but  the  pl^sadinga.hiay 
bo  amooded  by  striking  them  out.  Their  names  are  raeroly  sur- 
plusage. .  The  case  is  well  brought  up  without  them— 4he'  plead- 
ings are  complete  without  them.  Reipaying  them  from 'the  Ire- 
cord  doe^qot  affect,  in  any  way,  the  rights  of  lEhe  real  parties.- 
.  The  Act  of  23d  February,  1850,  ^as  brought  before  this  Court, 
and  a  construction  of  it  asked.  It  is  r  very  uqique  little  specii- 
men  of  legislation,  and  illustrates,  ia  a  striking  way,  tfaeooc^Esiiiif 


CASSVILLE,  MARCH  TigRM,  1850.  319 


-r*- 


HJfgi,««.  Hulop  QtaclojUufnu 


tp  wbich  law-making  is  incident.  The  x^iption  is  **  An  Act  in  re- 
-l^tion^o  the  Supreme  Court  of  this  -State,"  and  the  preamble  is 
\ml  ihe  followlBg  words :  "  Whereas,  it  is  essential  to  the  proper 
sdtoiinisf  ration  of  the  law,  that  the  sessions  i>f  the  Supreme  Court 
be  beld  at  such  places  a6  will  afford  the  Judges  the  use  of  compe- 
tent libraries,  which  is  not  the  case  under  existing  laws ;  for  rcm- 
e^  whereof,  be  it.  enacted/'  &c  The  evil  which  this  preamble- 
veci^eB  is,  that  the  Supreme  Court  sessions  are  at  places  where 
they  have  n6t  access  to  libraries,  and  to  remedy  this  evil,  the  Ceg- 
isiature  proceed  to  enact  'f  That  all  bills  of  exceptions,  writs  of 
error  Bnd  citations  in  or  from  the  Supreme  Court,  shall'be  amead- 
abl^,  without  delay  or  costs,  in  conformity  with  the  record  of  the 
eases  below;"  and  '*  That  the  Clerk  of  the  Superior  Court  shall, 
in  aH;  eases,'  totain  the  bill  of  efceplions  in  his  office,  and  send  up 
aeopy  thereof  to  the  Supreme  Court,  as  a  part  of  the  transcript 
of  the  record,' and  no  cost  shall  be  charged  in  the  Supreme  Court 
fo^ftcopy  of  the  bill  of  exceptions.^'    •- 

The  antagonism  between  the  preamble  and  the  body  of  the  Act» " 
ia  as  perfect  as  ingenuity  could  make  it.     The  'variance  is  so  pe- 
culhirly  perfect,  as  to  become  ludicrous.     Were  the  variance  be- 
tween the  title  and  the  body  of  the  Act,  it  would  make  it  void,  fur 
unconstitutionality.     There  is  no  constitutional -prohibkion,  how- 
ever, against  a  voi'iance  between  the  Act  and  its  preanMe.    By 
this  Act,  .bills,  writs  and  citations  are  amendable,  withou|  delay 
«r  costs,  in  conformity  with  the  record  of  the  case  below.     Un- 
der this' Act,  all  defects  in  the  pleadings  are  amcudable,  in  con- 
ibrmity  to'  the  record.     Such  is  our  construction  of  the  Act,  and 
we  shall  cheerfully  give  effect  to  the  legislative  will. 
■  [2.]  It  is  claimed,  first,  that  the  presiding  Judge  erred  in  reiii- 
skigao  hold  that  the  affidavit  of  a  defendant  in  execution,  tipon  the- 
trial  tif  an  illegality,  is  amendable.     In  all  the  Courts  of  this  State, 
the  most 'liberal  practice,  as  to  the  amendment  of  pleadings,  pb- 
tsiiis«  '  In  accordance  with- the  policy  ^fouiv  legislation  upon  this, 
subject,  we  do  not  see  why  the  affidavit  may  nor  be  atoiendcd. 
^meat  any  defect  in  pleadings  is  amendable  in  the  Coiirts  of 
Georgia,  from  the  highest  to  the  lowest.    Our  proc(>eding  by  il- 
legality is  a  substitute  for  the  old  Common  Law  Vrrit  of  a,udiia 
qtffircta.    That  was  in  the  nature  of  a  bill  in  Eqtiily.    Bills  in  Equi- 
ty'  are  amendable  in  almost  every  stage  of  the  proceeding.     Ille* 
galitiesare  equitable  proceedings-— at  least  in  the  lutture'of  equi- 
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taUe  procaodidgs.  We  have  held  that  a  8ecoQ4  affidavit  of  illegid- 
ky  canBot  be  put  iq.  That  i*  ^not  the  same  thing  with  aimndii^ 
qne  already  -m  Tiie  former  involvea.  addttipnal  del^  to  ;jhf 
plaintiff  in  execuiioo,  in  eoUecting  his  money  |^e  lat^  doea  not. 
^o,  serricey  or  notice  of  the  illegality,  is  required.*  An  aaoend* 
meoU  vutaniert  ia  no  more  a  aurpriae  upon  the  pkuntiff,  than  waa 
tfae  affidavit  itfiel£  .  If  the  Statute  audiorixes  Uie  iaaud  on  atf  af- 
fidavit of  illegalityv  withplat  previoUB  notice*. why.  not  authorise  al> 
amendnient  without  notice  I  W»  hold  th^  pffidayit  amendable* 
but  not  in  overy  particular,  or  unconditionally.  .  A  defeadaotv  for 
ievmple,  cannot  ao  amend  as  to  contiacHietor-qualify  Ae  affidavit 
filed;  This  wo^ld  defeat  th«  olgecta  and  poUcy  of  the  law  i^gainat 
peijury.  Nor  can  jie  amend  by  the  addition  ^new  grounda^of 
illegality*  known  to  him  at -the  time  of  filing  hiia  affidavit.  - 
'  We  holdfl  theuf  that  he  may  anaend  at  any  tiine,  by  leave'  of  tho 
Gourtj  by  the  addition  of  new  apd  iiid^^endent  gooffindVi  provided 
that  he  will  awear  that  he.did  not  know  of  such  grounds  "Vi^ii 
the  Affidavit  waa  filed.  As  he  did  not  so  awear,  in  this  case,  we 
aliaU  not,  upon  .this  ground,  send  the  caua^  back. 

[31]  The  next  complaint  in  this  reqord  is,  that  the  Court  erred 
in  not  holding  that  it  was  competent  for  the  defendant  to  prove 
i^  the  dispharge  from  his  airest  under  the  ca.  «a.  was  with  the 
eonsent  and  by  the  order  of  the  counsel  for  tho^  plaintiff^ 
Wbothor  a  discharge  by  the  camuel  for  the  plaintiff,  mthout  proof 
ofjiuthority  to  dp  so  from  the  plaintiff,  would  operate  as  a  dis^ 
c^^rga,  we  da.not  decide.  lu  the  affidavit,  but  one  ground  of  il- 
legality is  takjsn,  and  that  is  this»  to- wit.:  the  defendant  being  ar- 
xsBSted  on  a  ca..«a.  for  this  debt,  and  being  confined  in  jail»..and 
having  given  bond  and  security  for  his  appearance  at.  the  next 
tprm.  of  the  Inferior  Court,  to  take  the  benefit  of  the  Honest 
Debtors'  Act,  w.  .hy  operati^m  of.  law^  duckarged  Jrom  ike  j^tdg" 
tiutU,  This  is' the  only  ground  taken.  This  ground  is  liriefly 
tbis,.to-\eit :  the  giying.bond  to  appear,  when  undetr  arrest,  dis- 
charges the  debt.  The  motioii  rofiifled  was,  to  prove  a  discharge 
by  the  order  and  consent  .of  the  plaintifi*'8  counsel.  The  proof 
cannot  go  out  of  the  issue  formed  on  the  affidavit.  The  -dc^fend- 
apt  is  confined  to  the  grounds  therein  taken.  This  additional  ist 
sue  would  be  by  parol — there  would  be  no  record  of  it.  If  a 
departure  were  allowed  as  to  one,  it  ought  to  be  flowed  as  to 
tvery  objection  to  tli^  pi:Dgfe8s  of  the  Ji^Jfh^^    The  end  proposed 
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■light  be  reached,  by  a  motion,  upon  notice,  daly  entered  upon 
Iha.'ittinotes,  to  aet  aside  the  judgment.  This  would  be  m.  ]^o- 
oeeding;  however,  indepeDdcttt  of  the  illegality.  The  Court  did 
aot  err  on  this  head., 

^  f  4.].  The  next  ground  ia  Hke  thia  last,  and  cannot  be  anatainedt 
to  the  save  reasons.  The  defendant  offered  to  prove  that  the 
entry  on  the  ea,ta,  was  aJkUe  ektry.  and  that,  in  fact,  he  had 
been  discharged  more  than  three  ydars  previioua  to  the  date  of 
tbat  entry.  This  ground  of  illegality  is  not  in  the  affidavit,  and 
co«]d  not  be  proven,  for  that  reason.  Besides,  an  official  return 
qCihis  sort,  to- wit,  an  entry  of  a  Sheriff  on  a  ea.  «a.  qt  fi.fa,  ia 
BOC  traversable.  The  party  injured  by  a  false  return  of  this 
eort,  is  remitted  to  his  action  against  the  Sheriff.  By  the  Act  of 
49^9  reUMrns  -oiade  ander  or  by  virtue  of  any  rule  or  order  of 
die  CUmrt,  and  under  oath,  are  traversable.  HoiMdu^  527. 
TUf  Actf  as.  we  understand  it,  does  not  extend  to  the  ordinary 
ilmiia  made  by  a  Sheriff  on  processes  ia  his  hands. 

.  {fi]  The  remaining  proposition  of  the  plaintiff  in  error  is,  that 
taking  the  facte  staled  in  the  affidavit  to  be  tme,  the  judgment  if  « 
fai:hiWf  discharged :  that  is,  Uiat  when  a  party  is  arrested  under  m 
cm*  so.'  and  confined,  and  gives  bond  to  appear  and  take  the 
benefit  of  tbo  Insolvent  Debtor's  Act,  he  is,  in  judgment  of  lawr^ 
discharged,' and  therefore  a  Ji.  fa*  cannot  afterwards  proceed  le- 
gpQy  against  his  property.  What  else  transpired  after  the  giving 
4m  bondy  the  record,  does  not  disclose.  Our  judgment  is^  that 
t^B  mepe  fact  of  giving  the  bond  for  appearance,  does  not  dis- 
diarge  the  property  of  the  defendant  from  liability  to  execution. 
Let  tlie  jud^^ent  be  affirmed. 
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No.  54:-*-Jo0KVB  Ford,  plaintiff  in  error,  «t.  Robbbt  L.  Labb 

mni^  others,  deiendantf* 


41.}  Wkere  •  jdrt  /deia*  it  iBwied  on  a  bsillMmd  t^gtigutt  ^  prfcadpal 

bttil,  jointly,  and  the  Sheriff  retoms,  "  not  to  be  foiind*''  U  to.tlie  princip«l^ 
.^  tbe  creditor  maj  proceed  to  enter  up  judgment  af^ntt  the  bail. 

{2«]  No  iissignment  of  the.  bail  bond  is  necesBary,  by  the  Sherifli^  to  the  cred- 
itor at  whose  iuBtance  the  party  was  arrested.  It  inures  to  his  benefit^  tnr- 
der  the  Statute  of  this  State,  by  operation  of  Iaw/mere)y. 

Scire  facias,  to  charge  bail.     Decided  by  Judge  WRiGttT» 
Floyd  Superior  Court,  OdlobiBr  Tenii,  1849.  ' 

Robert  L.  .Lane  being  arrested  on .  bail  procSestf,  gave  bontf, 
with  William  Hardin  and  Robert  W&re  aa  sureties,  payable  16 
Wesley  Shropshire,  the  SheHff  of  Flbyd  County,  and  dat^  13th 
December,  1838.  In  June,  1845,  Houston  Aycock^  the  th^ta 
Sheriff  of  Floyd  County,  transferfed  the  bond  to  the  plaintiff  in 
file  action,  Joseph  Ford,  who  siied  Out  a  scL  fa,  against  L^e. 
Rardin,  and  the  representatives  of  Wkre,  to  chaurge  ihem  en  die 
bond.  Hardin  "^  and  the  represent&tiveB  of  Wore  were  seryed* 
and  there  was  a  return  of  "  nxkiX,  ^^  fts  to  Lane,  the  principal. 
The  sureties  came'  in,  by  attorney,  and  pleaded  to  the  action,  - 
-  On  the  trial,  at  October  Term,  1849,  tbe  baO,  by  their  couliaet 
moved  to  dismiss  the  sci.Ja.'on  the  grounds — ' 

1st.  'That  it  had  not  been  sufficiently  aerved  on  tife  ddfendml^ 
Lane. 

2d.  That  the  bond  was  assignable  by  Wesley  Shropshire  only. 

The  Court  sustained  the  motion  on  both  grrounds,  and  plaintiff 
excepted. 

There  being  no  appeiranc^  for  the  defendant  in  error,  the  case 
proceedldd  ex  parfe. 

^AxsHi  for  plaintiff  in  error. 

By  the  Court. — Lumpkin,  J.  deMvaringthe  opinioii. 

Two  questions  are  made  in  this  record-r- 

ist.  Up6n  a  scire /adiu  ta  charge  bail,  under  our  Statute,  in 
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Ford  ««.  L»iv8  and  Mhen. 

wiuclitbd  principol  i»  jeinedt-ifl  it  necessary  that  he  should  be 
s&rvedi  before  judgment  can  be  entered  up  against  the  b^il  I 

'  2d,  Whether*  when  the  bail  bond  is  taken  by  the  SherifT,  ^vho 
.^as  .gone  out  of  office,  pi&yablc  to  himself  alone,  as  Sheriff,  «id 
-not  Uf  him  and  his  successors,  the  assignment  to  the -creditor  can 
-be^made  by  the  successor? 

{l.j  It  was  not  necessary,  we  apprehend,  in  this  case,  to  take 
flfiy  steps  against  the  principal-^-our  Statute  authorizing  bail,  cdn- 
Umiplates  none.-  It  directs,  that  upon  the  return  of  Ihe  capias^ 
vith  die-  entry  of  ntm  est  mventust  that  a  scire  facias  should  issue, 
«tttii>iiable  to  the  same  Court  in  which  the  original  judgment  was 
4itoiined;  which  shall  be  served  on  the  haiLt  at  least  twenty  daji 
before  the  return  thereof;  and  after  the  return  of  Uia  capias 
against  the  jptmc^/*  and  jccre  ^^ictot  agaioM  the  bail^  aad  judg- 
;aBeBt  tberedn,  (thatis,  oti  the  fcL  Jo)  execution  may  issue  against 
lim  principal  and  bail,  or  either  of  them,  or  either  of  their  eatat^t, 
unless  the  bail  shall  surrender  the  principal^  at  or  before  the  en- 
SmnA^  up  of  final  judgment  on  the  sdrejkeidtt  ^thev  in  opeii 
Ogartt  in  term  time,  bt  to  the  Sheriff  of  the  County  in  whiob 
.fluA.piincipfd  shall  reside,  at  any  lime  in  vacation.  Primx^  4d9. 
,:  ladeed,  we  W«lly  suppose  h  to  be  indispdnsabley  that,  the  pri»- 
eipal  ^qttld.be  a  party  to  the  bail  bond  at  all.  Chief  Baron -C^ 
myn  says,  **  the  principal  need  not  be  bound  with  the  bl^l/^  Com. 
Dig.  BasL  g.  5L  In  England,  a  bail  bond  without  a  pdncipal, 
has.  been  held  te  be  good.  8  Coke^  99^  h.  And  the  precedents 
in  modem  books  of  pleading,  show  the  law  to  be  so.  ^  3  Morg, 
Vade  Mecwm,Z^l.    Z  Ckitty,2ii. 

But  suppose  it  were  otherwise,  and  because  the  principal  was 
joined  in  the  bond  and  in  the  scire  Jacias  with  the  bail,  be  had  to 
he  legally  disposed  oi  before  judgment  could  be  rendered  against 
the  bq^l.  The  Act  of  1820,  meets  and  provides  for  just  such  a- 
ease:*  It  declares,  that  where  two  or  nm^  joint  comtr^tors  or  co- 
{Mirtners  are  sued  in  the  same  action,  and  service  shall  be  effected 
tm-  one  or  more  of  them,  and  a  return  made  by  the  officer,  that 
Uie  other  defendant  or  defendants  are  not  to  be  found,  it'vhall  and 
may  be  lawful  for  the  plaintiff  to  proceed  to  judgment  and,  e^e> 
cution  against  the  defefidant  or  defendants,  who  are  served  Viritfa 
process,  .in  the  same  manner  as  if  ho,  she  or  they  were  ^e  ^e 
defi^dant  or  defendants.     Prince^  446. 
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- "  ■  .        ■  « - 

LiBe««.  Ford  aii^olliert. 


I  Med  bsrdly  Tennrkt  tbat  co-obligors  in  m  hm\  boocl  mrm  j&mi 
wtUrmd&n.     See  maU  io  Prmee,  422. 

And  diis  comtroccioD  canttoc  prejudice  die  rights  of  mny  party  -; 
iar  wliile  it  is  trve,  that  the  property  of  the  defendaiot  ncit  aerTed, 
l»my  not  be  bound  by  the  jndgmeDt,  yet  all  the  pix>perty  of  'the 
principal  is  bound  by  the  first  or  original  judgment— >«  lien  Jirior 
-  hi  time  to  the' judgment  on  the  scire/aciasT  and  npen  the*  dis- 
charge of  the  debt  by  the  bail,  under  our  Statute' for  the  protee- 
of  liaiU  he  would  be  entitled  to  control  (he  origitial  judg- 
ibr  tho  purposes  of  Tetmbursement.    If  it  were  otherwise, 
'  however*  it  would  only  show,  that  notwithatanding  the  sblicitiide 
IpanilBsted  by  the  Legislature  to  protect  erery  description  of  a^ 
«antiest  diis  was  still  a  eomt  cmtium  in  the.law. 

|2.j  The  second  olijecticm  is  this  t  the  bail  bond  was  made  pey- 
aUe  to  Wesley  Shrop^ii^  the  former  Sheriff  6f  Floyd  Gonntyy 
aad  assigned  to  the  plaintiff  by  Houston  Ayeock,  his  sncccoaor. 
la-any  assignment  by  the  Sheriff  necessary  f 
■*.  I  would  remark,  that  there  is  a  growing  dtopositieii  minifaslipd 
•^  aUBtaott  the  ^idity  of  all  such  bonds,  and  of  the  preceedinga 
under  them,  where  they  are  substantially  correct,  and  do  net  tio* 
Kte  any  fundamental  provision  of  die  law.  Bilakiy  cases  to  this 
•■bet,  may  be Ibuiid  cited  in  Sergeant  WiUiami*  N9ii»4o4ke  oeut 
^  jp&iiermeve.  Hammmt  8  Sand.  M«' 

,  In  Sngland,  it  is  a.  matter  of  record,  where  boil  "above  is  put 

im;  £br,itis  done  by  way  of  recognizance^  hi*  Courts  or  befiire 

awne  Judge'^r  Commissioner — in  which  case  it  is  relumed  to 

Court.    In  this  State,  it  is  taken  by  the  Sheriff,  out  of  Court ; 

stBl,  our  Statute  regulating  bail  in  civil  actions,  and  giving  a  scire 

Jkcias  agaibst  bail,  it  might  be  plausibly  oontelided,  at  jeas^-  coa- 

adtuled  the  contract  of  bail  a  matter  of  record.     It  is  required  t6 

he  fifod  with  the  writ  'a|:  the  Clerk's  office,  for  the-  security  juid 

benefit  of  all  parties,  hiff  to  be  fi>und  whenever  a^  writ  of  mrt 

jfftoiurmay  be  demanded.    At  any  rate,  whether  it  be  a  awtter 

In  paii  or  of  record,  the  Judiciary  Act^oes  not  require  the  bail. 

bood  to  be  assigned  by  die  Sheriff  to  the  creditor,  at  whose  suit 

the  party  was  arrest^ ;  and  we  dimk,  that  both  the  public  justice, 

^         us  wan  as  the  public  convenience,  justifies  us  in  holding,  that  this 

"^        ^fifnnJkjf,  for  itis  nothing  more,  be  dispensed  with.    « 

Upon  both  grounds,  therefore,  the  judgment  b^w  muat  be 
raHuaed. 

^^ 


•     « 


CASE-.  8      ; 

ARGUED  AND  D^ErrERMlKED 

IN  THC 

fiUPSEME  COUBT  OF  THE  STATE  OF  GEORGIA, 

r 

AT  MILLEDGfiVILLS; 

MAY  TERM,  185Q. 


.  Kb»^.r— Thomas  P.  Elkinb,  plaintiff  in  error,  «t.  WilLiam  H. 

•  "^  -  -  Edwaedb,  defendaot. 

...  '-  ,       '       ' ' 

{L]  WhoB  a  eredkiyr  takes  a  mortgage  to  leearatlie.payBient  of  a  {mmnMOPf 
•,  ji^in,  laBttihB  remody  on^the  latter  it  btfned  Ky  tha  Stalnte  of  .LimitatioBi, 

.  Uc  r^no^f  pn4lie  mortgage,  ii  aot  neoeanrilf  barred— 4he  debt  being  ua- 
^paid-^-bat  the  creditor  may  avail  hiniself  of  thoitatutoiyjremedjr  to  foic- 
dote  hivnortgage,  ia  aadtlkctiou  of  his  d^bt. 


■\ 


'  Motion  fof  forcclofnire  of  mortgage.     Tatnall  Snperior  Court» 
October  Terra,  1849.     Decided  ITy  Judge  Holt. 


■  y 


-This  was  ktk  appKcatioh  io  foreclose  a  mortga^  upon  land  ; 
resiated  on  the  ground  that  the  notesi  to  secure  which,  the  morl- 
gmge'Avas  given,  were  barred  by  the  Statute  of  Limitations,  ^e 
<Toiixt  held,  that  the  action  on  the  notes  Mbg  bar)*ed,  there  was 
170  remedy  upon  the  mortgage,  and  dismissed  tfxe  petitioh  for 
fefwJosure.  The  correctness  of  th^i  decision  is  the  only  question 
im^olved  in  this  cause. 

•R.  M,  CoAiLTON,  for  plaintiff  in  ertt>r,  cited —       . 

•■■•.*  '    • 

Biomk  of  Metropolis  vs,  ChUUeAhch*,  14  Pet.  32.  1%djjfer  tfi. 
Mann,' 19  Pick,  535.  Miller  vs.  Helm,  2  Smedes  Sf  Marshall, 
<S97.    6  B.  651.     1   Bland.  Ch.  Rep.  281.  .  1    Comstoei;,  500. 


;C 


r 
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B  Ik  ins  r».  £il  wards. 


Criers,  Sarhy,  3  Etp,  R.  81.  160.  1  Aia.  (N.  S.)  743,  '4. 
Rigby  vs.  Great  Western  R,  R,  Co.  U  Mevetm  ^  Wclsby,  815, 
'16.  Angtl  on  Liml  486,  488,  490.  6  Ga,  Rep.  170.  3 
Bingh.  329.  BeU  vs.  Morrison,  1  Peters,  351.  3  Johns.  Ch.  218. 
13  East.  439.  2  Bam.  if  Ad.  413.  Prince's  Dig.  228.  '9, 
423,  '4. 

SciiLEv  and  Jenkins,  for  defendant  ia  error,  cited — 

Green  vs.  Hart,  1  Johns.  580.  Jackson  ex  tlem.  Barclay  rs. 
Nodget,  5  Cow.  202.     7  Wend^^i.     Hotckinss,  621,  %  542^ 

Judge  NiSBET,  being  indisposed,  did  not  preside  iu  the  first 
foVLT  cases  decided  at  this  term. 

By  the  GMir/.— Warner,  J.  delivering  the  opinion. 

[1.]  When  a  mortgrage  has  been  ^kon,  to  secure  the  payment 
of  a  promissory  note,  and  the  remedy  on  the  note  is  barred  by 
fhm  Statute  of  Limitations,  is  the  remedy  on  the  mortgage  also 
bapped  t  We  think  not,  for  the  reason,  that  the  creditor  sdpu- 
kted,  by  contract,  for  two  remedies  against  his  deblor»  to  enforce 
die  collection  of  his  demand.  One  remedy  was  by  suit  upon  the 
note,  and  having  obtained  judgment  for  the  amount  of  the  note, 
■uch  judgment  would  biftd  all  the  property  of  the  defendant. 
The  other  remedy  was  upon  the  mortgage,  by  petition  and  fore- 
closure, in  the  manner  pointed  out  by  the  Statute.  By  this  latter 
-remedy,  the  creditor  can  sell  the  mortgagefcl^property,  in  satis&c- 
tion  of  his  debt.-  The  creditor  may  pursue  both  remedies  at  the 
j|iune  time,  until  he  obtains  satkfaction  of  his  debt.  Although 
the  remedy  on  the  oota  may  be  barred,  a^or  th9  expiration  of 
•ix  years,  yet^  the  c2eft<  is  not  extinguished.  Suit  may  be  main- 
.taiaed  on  a  new  promise  to  pay,  and  the  note  given  in  evidence 
as  the  consideration'  of  such  new  promise.  ^ 

Because  the  remedy  on  the  note  is  barred  by  the  Statute  in  six 
years,  it  does  iiot  follow  that  the  creditor's  remedy  on  the  mort- 
gage, being  a  scaled  instrument,  is^  also  barred.  The  creditor's 
xeniedy  on  the  nkortgage  is  not  barred  until  twenty  years--4he 
djsbt  being  unpaid.  If  the  debt,  or  duty,  is  still-ewing,  the  cred- 
ilpr  may  adopt  any  lawful  and  appropriate  remedy,  for  its  en- 


..5- 

f   . 
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fijWsement.    See  JIf t^^er  «#.  ^c/m,  I2   Smediw  if  MankaXVM  Rep, 
607.    Doe  ex  dem.  JhnaWe  keirt  r«.  MeLndyf  1  A/ot  Ajt.  {Ni 

'2«et.tfae  judgment  of  the  Court  below  be  reversed. 


-• " 


ViK  56. — John  Lynch,  administrator  of  R.  Blacic,  deceased, 
^piaintiflT  in  error,  vs.  Moses  Phessley,  et  a/,  defendants. 

[iTj  The  levy  and  c|a]m  of  personal  property  does  not  necctmrily  preclado 
flie  reAwiTf  of  tbejt.  fa.  pencHng  the  chunl. 

C^]  Proof  that  the  levy  was  diimiMed  by  coanvel  Ibr  plaintiff  iu  Ji,  fauUx 
^rmx  of  erideaee  .to  oondemn  the  property,'  at  Jhe  trial,  latift&iefiiirily  ^cv 
oounta  fi>r  the  levy,  so  aa  to  authorize  the  execution  to  proceed. 

[8.}  Th9  krvyirof  aa  execatioo  on  penonal  proper^,  raHIcieal  to  pay  it,  ia 
aioti  jMr  «e^  an  oxtiuguuhment  of  the  debt,  hot  ajatitfaction,  mb  modo,  only. 

£,4.].  While  &e  . release  or  diuuiual  of  a  levy  on  personal  property— 4b4 
jadgment  being  unsatisfied — ^might  not  operate  as  a  discharge  of  the  eze- 
oiilion,  M  between  plaintiff  and  defendant,  the  effiect  might  be  very  differ* 

-  «iit  whm  the-Tigfats  of  third  persons  were  •encMned,  upon  a  proper  ease 


>   Lery  and  claim,  in  Putnam  Superior  Court.    Decision  by 
Judge  Johnson,  March  Term,  1850. 

This  was  an  issue,  upon  a  claim  interposed  by  Moses  Pressley, 
to  ptx^rty  levied  on  by  an  execution  in  ftvor  of  plaintiff  in  or* 
TOT  fw.  Simeon  Fuller,  Jr.  and  Simeon  FuRer,  Upon  the  trial, 
tin  execution  was  offered  in  eridence,  upon  -which  aj^sred  a 
finrmer  levy,' ttf  follows : 


thip  JL  Ja,  on  the  following  named  negpx>ea :  -Clayton, 
mai^  and  Elias,  a  man,  this  31st  day  of  May. 

W.  T.  SALMONS,  Sheriff  . 
^  Claim  interpoeed  by  James  M.  Pressley,  agent  for  Mosetf 
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Ljrncli  ««.*  PneMksy  etaL 


Pressley,  fer  Ohiytofii  one  of  the  Degroes»  and,  ahd,  E1ia8>  4daia!^ 
ed  by  Sion  Lee,  for 'the  other  named  negro.    June  Sd»  1847. 

W.  T.  SALMONS,  Sherifil'* 

On  objection  by  claimant,  the  Court  decided,  **  That  the^.  Ja, 
coutd  not  be  given  in  evidence,  on  the  ground  that  the  levy  was 
evidence  of  satisfaction  of  the  execution,  and  that  the  plaintiff 
SDuat  prove,  either  that  it  was  insufficient,  or  that  the  proceeds 
were  applied  to  some  prior  lien,  or  that  it  was  otherwise  unpny- 
ductive,  without  his  feult."    To  which  decision  plaintiff  excepted. 

Plaintiff  then  proved  by  Junius  Ar  A¥il|gfield,  that  he  caused 
the  levy  to  be  made,  and  prosecuted  the  s^me  as  attorney,  before 
the  Inferior  Court,  and  finding  that  the  evid^tice  was  insufficient 
to  subject  th(B  property  to  the  fi^fa.  the  levy,  was  dismissed,  and 
for  that  reason  alone.  In  reply  to  question  by  claimant's  coun* 
se),  he  stated,  that  since  the  dismissal  of  the  l^y,  he  had  ascer- 
tained the.fiicis  connected  with  the  title  to  the  negioes.  and  now 
knew  facts  eatfdgh  to  condemn  theproperty  as  subject  \xf  the 

The  Court  held  the  evidence  insufficient  to  rebnt  the  presamp- 
tioir  of  payAient,  and  decided  that  the  evidence  showed  that  die 
levy  was  made  unprbductive  by  the -plaintiff  in  fi^fa,  through 
liiB  counsel,  in  dismsssing  the  iovy^ 

'  To  this  decision  plaintiff  in  ^.  ^  by  his  coons^  excepted, 
and  these  two  questions  are  submitted  to  this  Court  for  review. 

MERRxwKtnBE,  for  plaintiff'in  error. 

N.  G.  Foster,  for  defendant. 

By  the  Coicrlw-^LuMPKiN,  J.  delivering  the  opinion^ 

[1.]  Can  an  ezeeation  which  has  been  levied  on  personal  pro- 
perty, whioh  is  claimed  by  a  third  person,  be  re-levied  until  the 
claim  is  disposed  of?  We  are  not  prepared  to  say  that  it  coqU 
not  A  distresa  which  will  answer  only  part  of  the  rent,  maybe 
followed  up  by  immediately  distraining  again^  Bradky  cm  Di»' 
tretTf  190.  Any  other  doctrine  would  be  ruinous  to  creditors.  A 
lery  is  made  on  a  mMcum  of  property,  which,  at  a  hit  miOf 
would  not  pay  a  tithing  of  the  debt — a  horse,  for  insttaca^  to  aat- 


%^ 
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^^— ^^— ^■^"^— ^—  ■■■ii.i.p    ■     II    -11      .  ■         .III.      ^i^i»^— »^»»i^_ 

Lynph  9».  PreMloy.  4U  aL 

iafy  ^fi^fa.  of  a  UiousaiKl  dollars.  A  claim  in  interposed.  Is 
thtf  plaint ifF  compelled  to  wait  until  tl^is  laaue  is  docidedf  before 
fae  can  re-levy  ?  .  And  are  bis  hands  «o  tied,  tliat  tlio  debtor  may 
eloign  the  rest  of  his  effects,  and  thus  defeat  the  judgment  ?  We 
^p^hend  not. 

[2.J  As  to  the  otlier  que.*ition  made  in  the  record,  whether  or 
DOl^the  levy  was  satisfactorily  accounted  for,  we  hold  that  it  was, 
Slfliiitiff's  attomisy  testified,  that  atJhe  trial  he  dismissed  the  levy, 
fiir  want  of  proof  to  condemn  the  property.  Would  not  a  ver- 
dict»  findiAg  the  property  not  subject,  have  placeil  the  claimant  in 
a  worse  condition  thafi  he  now  is?  Had  such  a  verdict  been  ren« 
-  dcrred,  Uiefe  can  be  no  doubt  but  that  this  record  evidence  would 
have  entitled  the  plaintifi'  to  have  proceeded  against  the  present 
l^n^erty  which  has.  been  seized.  Is  it  a  good  objection  to  it, 
^en,  when  tendered  in  testimony,  that  the  levy  was  dismissed  to 
avoid  this  result  %  But  it  is  said,  that  it  was  the  fault  of  the  party 
or  his  counsel,  that  the  fac^s,  which,  it  is  admitted,  have  since  been 
a0certaificd«  and  which  would  have  been  sufficient  to  have  con- 
'  demned  the  property,  were  not  discovered  earlier.  Thoro  is 
nothing  ia  the  record  to  warrant  as  in  coming  to  this  conclusion. 
The  most  vigilant  creditor  is  often  forced  to  dismiss  a  levy,  for 
want  i)f  proof,  even  to  remove  the  onus ;  and  yet,  when  tlie 

■ 

wbole  truth  is  subsequently  developed,  the  property  may  not 
onlj  be  condemned,  but  damages  given  for  putting  in  a  frivolous 
claim.  I  have  known  such  cases.  The  interest  of  creditors  is 
the  best  guaranty  that  neither  the  defendant  nor  third  persons 
will  be  improperly  harassed  by  mere  vexatious  levies. 

[3.]  An  idea  prevails  that  it  has  been  adjudicated  by  this  Court, 
*  that  the  levy  on  personal  property,  to  an  amount  sufficient  to  satis- 
fy the  execution,  operates,  ptr  ^e,  as  an  extinguishment  of  tho 
judgment;  and  some  dictum^  perhaps,  may  have  fallen  from  the 
Court  to  that  effect,  and  authorities  are  certainly  not  wanting  to 
aanction  and  sustain  it.  Numerous  cases  might  be  cited,  where, 
'  in  the  strongest  language,  and  without  qualification,  this  doctrine 
is  affirmed.  Clark  vs.  Withers,  2  Ld.Raym.  1072.  1  Salk.322, 
S.  C.  Ladd  vs.  Blunt,  4  Mass.  R.  483.  Huyt  vs.  Hudson,  12 
(fohu^  R,  207.     Reed  vs.  Fruyn  Stoats,  7  IS.  428,  '9.     1  Ckncen, 

]^*-^4t7^note.     4  C&fcen,  ill,     14  Wend.  262.     And  the  reason  given 

pj     bf  tbiat  by  means  of  the  levy,  the  debtor  is  deprived  of  his  pro- 

f.^perty. 

•  *-  ^   IvoL,  Tiir.   42 
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I  am  entirely  Batufied,faowever,tliUtlia«i>qilopropo«Uiont  aa 
Ana  eniiDUBted,-ia  ndt  isainuupAble.  Sir  Jiutice  Cmmh,  in 
6r«e)M  V*.  Bitrke,  (93  TTnwI.  '490,)  hu,  with  fail  usual  indnBtry 
■Unlearning,  exAmtned  oil  tbs  caaca  bearing  upon  thia  subjectt  - 
troB)  MouMtHcyvi.  Andrews,  Ctq,  Blix.  £37,  (to  which  ih^  all  go 
back,)  down  to  the  present  time,  and  the  conolusion  at  which  he 
■Rives  is,  that  the  levy  is  not,  pa-  Me,  an  extjuguishmentt  but  a 
Hllplaction,  tub  modo,  only.  Nor  do  I  uttdentand  ny  brother 
Hubei  to  have  cuserted  any  other  doctrine,  in  Tfaottm  und  oAera 
m.  MeLauItm  and  other*,  (6  Ga.  Rejt.  392,)  refbrrad  to  in  the  ar> 
fluent.  The  suhstance  of  the  rule,  as  there  stated,  \b,  that  the 
levy  may  or  may  not  operate  as  a  satisfaction,  accordiag-to  cix' 
eiiBislances ;  but  thfttif  it  fail  is  part,  or  in  whole^  without  any 
Jauh  of  the  plaintifT,  he  may  proceed  wi^  the  precept.  The 
fiwta  stated  in  that  bill,  mako  a  atrongcasQ  for  the  inlerfereoee  of 
ft  Court  of  Equity ;  and  apart  from  the  dismissal  of  the  levy 
upon  the  Ji.  Ja.  by  the  assignees  of  the  plaintifT,  the  purcbasera, 
diider  Warmock,  wore  fully  entitled  to  the  rolief  which  thej 
prayed. 

[l.J  At  between  plaintiff'  and  defendaat,  a  btre  release  or  dis- 
miasal  of  the  levy— >the  judgment  not  being  paid — is,  I  suppoae, 
no  satiafactioR,  under  the  Statute  of  this  State,  whicb  gives  a' 
Hen  on  all  the  defendant's  property  until  the  ddbt  is  diacbar^ed. 
Aa  it  respet^s  third  persono,  howovoTi  when  aproper  cote  u  made, 
\ha  principle  might  be  very  differeeL 


No.  fi7.— OwTMH  Allisout,  plaindflTin  error,  u.  THOHAa  Cbav^ 
riN  and  anqther,  defmidantai 

[I,]  WbcASBKpiMBl  ia  entered,  sccoTding  to  tbs  Act  erf  1839,  ■ 
asra  ii  more  thou  one  puty  pkinUff,  orA)l«Bdant,tbapBitf  not  nppeali^ 
is  bound  \ij  the  firat  verdict  j .  fant  ■»  Iliu^jljnU  wearj  i«  tukeu  ap  bj  jj 
^tpeal,  the  plaintifl'  ii  not  sntitlct]  to  ][■<■  jiii  i  iiiIbi  agaiiMt  libe  ji 
^pealing,  nntil  tho  final  trial  on  the  Djipeal.  *    ' 
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[B.]  WJiere  s  veidiot  and  jndgnient  haa  bcrn.  raulereil  sgunal  ibroe  <le- 

.    fendanu,  in  tba  Infonor  Cciurt,  and  uiio  of  Ifaen  only  cntcra  am  appeal  to 

tbo  Superior  Court,  onil,  Upou  the  nppcnl  trinl,  k  vcrJict  mill  juilgnient  WM 

rondtrvd  agniniit  the  partica  not  nppcoling :  Hrld,  tfaiit  the  jiulginoitt  m 

^VBdered  Bguuat  the  [lajtiea  not  appnling,  waa  irregDlor,  and  dioold  be 

Motion  to  ict  nsiilfl  a  judgiuont,  in  Grccno  Superior  Court 
Docldod  by  Judge  Johnson,  March  Term,  1S50. 

,   Tfais  was  a  motion  to  set  aside  a  judgment  egainat  CfaaSin  and 
Dickineon,  upon  the  following  agreed  statement  of  facts  ; 

"Suit  was  instituted  in  Greene  Inferior  Court,  agniust  Chaffin 
and  Dickinson,  and  one  John  W.  Battle,  upon  k  juint  and  several 
promissory  note,  made  by  Chaffin  as  pl-incipal,  and  by  the  firm 
of  Dickinson  &  Battle  m  securities. '  At  tho  time,  Daulo  resided 
ih'  Greeiiis  County,  and  Chafiin  and  Dickinaon  in  Taliafbrro. 
Judgment  waa  rendered,  in  the  Inibrior  Court,  against  oil  tlio 
defendants,  from  wliicfa  judgment  Battle  alone  appealed.  On 
tbo  appeal.  Battle  filed  three  pteaa  :  Ist.  Tho  general  issue.  Sd> 
-  jtfolicc  to  plaintiflT  to  sue  Chaffin,  and  failure  to  comply  within 
proper  time.  3d.  That  the  firm  name  was  signed  by  Dickinson, 
without  any  authority  from  Battle,  or  resulting  from  their  eo- 
pArtnership.  Upon  the  trial  of  (he  appeal,  there  waa  a  verdict 
■tbr-  Battle,  and  against  Chafiin  and  Dickinson  ;  and  on  this  ton 
diet  tlie  judgment  was  roudcrcd." 
"Tlifl  motion  to  set  aside  was  on  the  ground-~- 
'  Ist.  Thdt  if  the  Terdict  of  the  Jury  wan  in  favor  of  Battle,  on 
the  second  plea,  tho  notice  to  sue  enured  to  the  benefit  of  the  firm 
of  Dickinson  &  Battle,  and  Battle  being  discharged,  Dickinaon 
was  also  discharged,  and  the  judgment  is  a  nullity. 

2d.  That  Battle  being  the  only  defendant  resident  in  Qreeno 
County,  and  being  discharged  on  the  third  plea — that  ho  had 
never  been  l>ound  as  a  cu-obligor — the  Courts  of  Greene  County 
were  ousted  of  jurisdiction  over  the  non-resident  defendants;  or, 
rather,  the' Court  never  had  juriadiction — there  being  no  co^b- 
-  ligor  residing  in  said  County  ;  and  the  judgment  is,  flieTBfbre,  a 
Bty. 

^.  That  the  snit  beings  jcnnt  action  upon  a  joint  contract,  and 
i^ftppcaring,  by  the  verdict,  that  Battle  had  never  been  a  party 
B  contract,  no  judgment  could  bo  legally  entered  up  ou  the 
'msi  Ch^in  and  Dickinson. 


> 
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.  The  Court  overruled  the  first  ground,  tnttnntained  the  second 
and  third  grouods,  and  granted  the  motion. 

To  which  decision,  sustaining, the  scccJtad  and  third  g^oundsr 
and  granting  the  motion,  AlKson  excepted. 

^  CoNE»  for  the  plaiutiflfin  error,  submitted  tbo  following  points 
and  authorities : 

•  1st.  If  the  Court  h^  jurisdiction  at  lihe  time  of. the  eoramoncc- 
ment  of  the  action,  such  jurisdiction  cannot  be  diveetisd  by  any 
thing' subsequent  Molian  vs,  Torrance^  9  Wheat.  537.  Read 
vs.  JUnaud,  6  Smedes  ^  Marsh,  79.   - 

2d.-  Courts  will  not  entertain  motions  to  set  asi4^  judgments, 
after  any  considerable  lapse  of  thne.  Soldan  4r  Smith  vs.  Cook^ 
4  Wend.  2\1.  Safold  vs.  Kena»r  2  Kdly  Rey.  341.  Evanses. 
Rogers,!  Kdhjy  4G6. 

.  3d.  An  appeal  of  one  of  several  defendants  does  not  ^Mcate  the 
jadgmci(t  as  to  the  other  defendants.  HotckkisSyBQfi.  StcU  vs. 
Glass,  1  Kelhj,  483,  485. 

4th.  In  writs  of  error,  aH  parties  in  the  Court  below  mtist 
join,  and  bo  joined.  If  some  choose  not  to  prosecute  the  writ, 
there  may  be  judgment  of  severance.  Shirley  vs.  Lumehurgj  H 
Mass.  379.  Denale  vs.  Stump,  8  Peivrs,  526.  .Jameson  vs.  Cole- 
bum,  1  Stew.  ^  Port.  253. 

5th.  Where  nothing  appears  U]>on-tlie  face  of  the  prooeedings, 
to- show  a  want  of  jurisdiction,  and'  the  objeetion  is  not  made  in 
the  Court  below,  it  cannot  be  taken  in  the  Court  above.  Vamey 
vs.  VoscJi,  3  Haiy  (S.  C.)  237.  Btaubainvs.  Brinkerkofi  2  Scam. 
269.     Wells  vs.  Mason,  4  lb.  84.      Vance  vs.  Funk,  2  U.  263. 

■  A.'  H.  WiNGFiELD,  for  dcfondaut,  submitted  th6  following' 
points  and  authorities :  . 

1st.  The  Court  rendering  said  judgment,,  had  no  jurisdictioBy 
hy  /«tp,  over  the  persons  of  the  defendants.  Prince,  910,  419, 
421.  HMkkiss,  67.  Bank  of  Vickshurg  vs.  Jennings,  5*  Hew, 
Mw.  jR.  425.  - 

2d.  The  CoUr^  having  no  jmriwfiction,  Ify  law,  could  not  de- 
rive it  from  any  other  source.  .  Neither  waiver,  or  want  of  plea*     ^^ 
or  consent  of  parties,  or  even  judgment  by  default  and  attbaeqaent  •.' '  k 
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cortseiit-rule  to  plead  to  the  raeritd,  can  confer  juriMliction. 
Wy'aHvs,  Judge,  7  Ptrter,  Zl\  Hart  w.  Mailett,  2  Hay.  Rrp. 
1S6«  Dickfna  vs.  Ajke»  S  Hay.  Rep.  176.  The  King  vs.  Commt'g- 
Mumcrs,  dfc.  7  EaU.  80.  B^l  vs.Tomlfighce  R.  R.  Co.  4  iS.  4-  Af. 
549.  Burrmght  V8,  McNeil,  2  Dev.  ^  Bat.  301.  Jacob  Wag- 
goner vs.  Jno.  Grove,  North  Cd,  .Conf.  R.  by  Battle,  563.  Prince^ 
427.  4  Ga.  Rep.  50.  6  lb.  529.  3  Chit.  Prac.  525.  Taylor 
vs.  Phillips,  3  East.  155.  Rohetts  vs.  Mtmkhouse,  8  East.  547. 
1  CM.  R.  400..  Osborne  rs.  Taylor,  18  Eng.AJom,  Law  Rep. 
115;  2  CM.  H.  237,  or  18  Eng.  Com.  Law  Rep.  317.  4  Ga. 
Rep.  50.  Mortimer  vs.  Piggatt,  2  Dowl.GlG.  Roberts  vs.  Spurr, 
3  Dawl.  554.  -  Weish  vs.  Lywood,  1  Bi/tg.  New  Cases,  258,  cited 
in  3  Oftt^.  Pmc.  527.     . 

3d.  A  Court  is.  bound,  ex  mero.  motu,  to  notice  itp  want  of  ju- 
risdiction, and  to  atay  proceedings,  though  its  power  in  the  pre* 
miscs  be  not  questioned  by  the  parties  litigant.  Stumps  vs.  New- 
ton,  3  How.  Miss.  R.  34.  Katland  vs.  The  Cassius,  2  DalL  R. 
368.  Burromgks  vs.  McNeil,  2  Dec.  Sf  Bat.  Eq.  Rep,  301.  Pol- 
lard vs.  Patterson,  3  Hen.  Sf  Munf.  67.  Hickman  v*.  Stoats  2 
Leigh,  9.  Kelso  vs.  Blackburn,  3  Leigh,  299.  See  3  Chit.  Prac. 
527,  and  eases  there  cited. 

4tbi  The  Court,  not  having  jurisdiction,  its  proceedings  are 
void,  (not  voidable,)  ah  initio;  its  writ,  the  insti'urafmt  of  usurpa;- 
tion;  ks  judgment,  a  nullii^f  ;  and  its  enforcement,  a  trespass,  ■  2 
Chit.  Prac;  307.  3  Chit.  Prac.  75.  Ham.  Ni.  Prius,  49,  50.  10 
Coke,  76,  or  Coke  Abridg.  300.  (MarshaUea.)  Kentworthy  vs. 
Peppiot,  4  Bar.  Sr  ^^^  ^^^y  or6  E.  C.  L.  Rep.  426.  Ketland  vs. 
The  Cassius,  2  Dal.  368.  Stumps  vs.  Newton,  3  Hew.  Miss.  R. 
34.  Luthem  vs.  Edgerton,  9  Cowen,  229,  230.  Burrouglis  vs. 
McNeil,  2  Dev.  4*  Bat.  Eq.  301.  Bigelow  vs.  Stearns,  19  Johns. 
R.  40.  15  lb.  141.  Elliott  vs.  Piersoll,  1  Peters,  S.  C.  340. 
Fisher  vs.  Hamden,  Paine  Cir.  C.  Rcp^  431.  Wester veh  vs.  Lew- 
is, 2  McLean,  5Q.  Bell  vs.  Totnbigbec  R.  R.  Co.  i  S.  Sf  Mar. 
563.  2  Wils.  385.  4  Ga.  RejK  49.  5  /&.  530,  53  L 
-'  5th.  Tlie  judgment,  for  want  of  jurisdiction,  beiqg  a  nullity , 
and.  its  enforcement  a  trespass, 'the  exception  may  be  taken,  and 
judgment  vacated  at  any  time.  d.Qhit.  Prat.  75,  523  to  525.  1 
f§ters,  340,  (Elliott  vs.  PtfrsolL)  Hickman  vs.  Armstrong,  2 
Brovard,  111.  Bdl  vs.  Tmnhighrc  R.  R.  Co.  4  Smedes  if  Mar. 
Mi$tt.  fiqy.  563. .  Luthem  vs.  Edgerton,  9  Cowen,  229,  30.     Bor- 
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deH  V3,  Fitrh^  \^  Jahm,  R.  141.  BigeUno  w.  Steanu,'  19  JoAiw. 
R.  40.     5  Ga.  Rep.  520. 

6lh.  The  questioa  as  to  the  effect  of  tbe  appeal  by  one  mdy  of 
the  several  defenilants,  to  the  judgment  in  ike  Inferior  Ckmrt,  did 
npt  legiiimatcly  arise  on  the  hearing  of  the  motion  to  vacate  the 
judgment  upon  the  appeal;  nor  wiU  this  Court  consider  it. 
Smith  r».  Kershaw,  1  JSTdTy,  259.  Saa^Hon  vs.  Tke  Common-' 
wealth,  5  Watts  4*  Serg.  3S5.     KirhjfV9.  Wood,  4  Shep.  81. 

7th«  An  appeal  by  one  defendant  cnOtes  to  the  benefit  of  all. 
Lewis  vs.  Thornton,  6  Mumf.  87.  3  Mwrph.  309.  2  Tyler.  396.  2 
Ltigh^  399. 

8tli.  If  not,  the  plaintiff  has  waived  the  irregularity  in  this 
case.     1  Kelly,  95. 

9th.  If  the  party  appealing  alone  is  bound,  this  judgment  is 
surely  Void  as  to  t ho  parties  now  moving  to  vacate. 

By  the  Court, — Warnbr,  J.  delivering  the  opinion. 

[l.J  The  main  question  for  our  consideration  and  judgment, 
presented  by  the  record  before  us,  is,  as  to  the  proper  construc- 
tion to  be  given  to  the  Act  of  1839,  authorizing  either  party  to  a 
suit,  where  there  is  more  than  one  plaintiff  or  defendant,  to  enter 
"an  appeal.  The  first  section  of  the  Act  declares,  that  "  when- 
ever there  shall  be  more  than  oiie  pffity,  plaintiff  or  defendant, 
and  one  or  more  of  said  parties,  plaintiff  or  defendant,  desire  to 
appeal,  and  the  other,  or  others,  refbse  or  fail  to  appeal,  it  shaH 
and  may  be  lawful  for  any  party,  plaintiff  or  defendant,  to  enter 
his  appeal,  under  such  rules  and  regulations  as  are  now  provided 
by  law." 

The  second  section  of  the  Act  declares,  "  that  upon  the  appeal, 
either  of  the  plaintiff  or  defendant,  as  aforesaid,  the  whole  record 
shall  be  taken  up  ;  but  in  ctiise  damages  shall  or  may  be  awarded 
upon  such  appeal,  such  damages  shall  only  be  recovered  against 
the  party  or  parties  appealing,  and  their  securities,  and  not 
against  the  party  or  parties  failing  or  refusing  to  appcml.*' 
HotehkiMS  Dig.  601.  There  is  great  difficulty  in  giving  such  a 
construction  to  this-Act,  as  will  prevent  all  practical  inconvenience. 
The- best  view  to  take  of  it,  however,  in  our  judgment,  is,  to  reg^- 
ulate  the  rights  of  the  parties  according  to  their  own  action  in  the 
matter.     Where  one  of  th^  parties,  either  a  joint  plaintiff  or  de- 
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feudality  is  $aiis/udflMi  the  first  verdict  nd  is  unwilKD)!^  to  lid- 
gate  further,  the  firil  verdict,  as  to  hiiQi  oaght  to  be  conclusive 
as  to  his  right* ;  not  so  with  the  party  who  is  dU$aiu/Utd,  and  de- 
sires tor  litigate  his  rights  on  the  appeal. 

The  result  of  the  trial,  on  the  appeal,  may  increase  or  reduce 
the  first  verdict.  If  the  Terdict  shall  be  Increased,  then  the  party 
not  appealing,  ought  i|a(-to  be  prejoAeed  by  it,  as  he  was  no 
party  to  the  appeal^ -lMitl'1|iii|  entered  agunst  his  wishes  and  con- 
sent. If  the  verdict  shill  be  reduced  on  the  appeal,  then  the 
party  not  appealing,  has  no  right  to  complain,  for  his  failure  to  en-» 
tdr  an  appeal  was  his  own  act,  and  he  must  abide  tho  result  of 
his  own  action  in  tho  promises. 

But  as  the  whole  record  goes  up  on  the  appeal,  4io -execution 
cam  issue  against  the  pasty  not  appealing,  until  after  the  trial  on 
the  appeal. 

[2.]  It  appears,  from  the  reoord  before  us,  that  suit  was  insti-. 
tuted  by  Allison*  tho  plaintiff,  against  Ghaffin,  as  principal,  and 
Battle  &  Dickinson,  as  securities,  upon  a  joint  and  several  pro- 
missory note,  in  the  Inferior  Court  of  Greone  County.  Battle  re- 
eided  in  the  County  of  Greene,  and  Cbaffin  and  Dickinson  in  the 
County  of  Taliaferro.  Upon  the  trial  in  the  Inferior  Court  of 
Greene,  judgment  was  rendered  against  all  the  defendants,  without 
any  ol^ection  having  been  made  to  the  jurisdiction  of  the  Court. 
-Battle  alone  entered  an  tti||6arto  the  Superior  Court,  froTh 
the  verdict  rendered  againiE  nim  hi  the  Inferior  Court ;  Chaffin 
and  Dickinson  did  not  appeaL  After  entering  tho  appeal,  Bat- 
tle filed  three  pleas  :  Ist.  The  general  issue.  2d.  Failure  of  the 
plaintiff-io'sue  the  principal  in  the  note,  within  the  time  prescribed 
by  Che  Statute,  after  notice  to  do  so  by  Battle,  the  security.  3d. 
That  the  firm  name  of  Dickinson  &  Battle  was  signed  to  tho  note 
by  Dickinson,  witliout  authority  of  Battle,  either  express,  or  Re- 
sulting from  their  copartnership.  On  the  appeal  trial,  a  verdict 
was  fi>und  in  favor  of  Battle,  but  tho  Jury  found  a  verdict  against 
Chaffin  and  Dickinson,  the  parties  not  appealing,  for  the  princi*> 
pal  and  interest  due  on  the  note,  with  costs.  It  does  not  appear 
affirmatively,  on  the  fiuse  of  the  record,  on  which  of  the  pleas' 
filed  by  Battle,  the  Jury  found  a.  verdict  in  his  favor,  although 
there  is  strong  presumptive,  evidence  that  they  found  in  his  favor 
upon  the  second  plea,  that  the  plaintiff  failed  to  sue  within  time, 
after  no^fpe. 
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A  motion  was  tnade  in  tlic  Court  below,  to  act  aside  and  vacaie 
the  judgment  against  ChafHn  and  Dickinson,  rendered  on  the  ap- 
peal, upon  the  ground,  as  we  understand  from  thq  record,  that 
inasmuch  as  the  Jury  found  in  favor  of  Battle,  the  only  defendant 
living  in  the  County  of  Greene,  and  one  of  hie  pleas  denied  the 
authority  of  Dickinson- to  sign  his  name  to  the  note,  thervfote, 
neither  the  Inferior  nor  the  Su])erior  Couit,  in  the  County,  of 
Greene,  had  any  JuriBdiction  -to  award  the  judgment  against  the 
i)thdr  two  defendants,  who  resided  in  the  County  'of  Taliaferro^ 
that  the  jurisdiction  of  the  Court  depended  alone  on  the  fact  q£ 
Battle  being  a  joint^romissor  in  the  note.  We  will  first  consider 
the  question  of  jurisdiction.  When  the  suit  was  instituted  in  the 
C«>unty  of  Greene,  the  defendants  were  sued  as  joint  promissors. 
Upon  the  face  of  the  record,  the  Court  liad  jurisdiction,  for  joint 
promissors,  living  in  diffei*cnt  Counties,  may  be  sued  in  cither 
County.  There-was  no  plea  to  the  jurisdiction  by  either  of  the 
defendants.  But  it  is  said,  on  the  appeal  trial.  Battle^  by  one  of 
his  pleas,  denied  his  name  was  signed  to  the  note  by  his  authori- 
ty, and  the  Jury  havi,ng  found  a  verdict  in  his  fAvor,  therefore, 
there  never  was  a  joint  promissor  residing  in  the  County  of 
Greene,  which  could  give  the  Courts  in  that  County  jurisdiction 
of  the  other  parties,  who  resided  in  another  County.  The  record 
shows,  that  at  the  time  the  suit  vfas  instituted,  the  Court  in 
Greene  hod  jurisdiction  of  all  the  parties.  Conceding  that  the 
finding  of  the  J  ury,  on  the  appeal  trial,  in  favor  of  Battle,  upon 
his  plea  denying  bo  was  a  joint  promissor,  would  oust  the  juris- 
diction of  the  Court,  yet,  it  docs  not  affirmalively  appear  that  |he 
Jury  found  their  verdict  upon  that  plea.  The  legal  presumption 
is  in  favor  of  the  jurisdiction  of  t)ic  Court  rendering  the  judg- 
ment, unless  tlic  want  of  jurisdiction  appears  on  the  &ce  of  the 
record,  which  is  uot  pretended  in  this  case. 
■  In  order  to  oust  the  jurisdiction  of  the  Court,  a  clear  case 
■  should  be  made,  which,  in  our  judgment,  is  not  the  fact  here.  As 
before  remarked,  this  record  affords  strong  presumptive  evidence 
that  the  Jury  found  a  verdict  in  favor  of  Battle,  upon  his  Bccond 
plea;  but  in  order  to  oust  the  Court  of  jurisdiction,  it  ought  to  be 
made  clearly  to  appear,  that  the  verdict  was,  in  fact,  found  upon 
his  third  plea,  which  denie<]t  he  was  a  joint  promissor  with  the 
other  defendants.  Battle  did  not  deny  the  execution  of  the  note, 
on  oath,  as  required  by  tlie  Judiciary  Act'of  1799,  which  is  ano- 
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A^T  strong  ]lr•ag|lq^^an  that  the  Jury  did  act  find  in  his  favor  on 
Chat  ground.  BeaKb,  the  argiuDe|it  for-'4ie  defendant  in  ^rror, 
proraa  too  much  fi>r  hia  own  case.  If  tho  Court  had  no  jurisdic- 
tioa  .tct  award  judgment  a^aiiMtf.  Chaffin  apd  Dickinson,  in  the 
County  of  Greene,  thou,  it  fbllows^  as  a  necessary  consequeneoi 
that  the  Court  bad  no  jurisdiction  to  award  a  judgment  in  Jiwar 
of  Battle.  If  the  Cqwtjmd  no  juriadiction»  the  whole  proceed- 
nigB$xB^e&ram mm  J^^kif^  and  a  nullity. 

According  to  the  Yientwe  take  of  the.  Act  of  1839,  when  Battle 

.  entered  Ua  appeal,  the  whole  record  was  taken  up  to  the  Supe* 

•  rior  Court,  bu^t  th^  judgment  rendered  against  Chaffin  and  i)ick- 
inaoB,  in  4he  Ipfetior  Court,  was  not  vacated  by  the  appeal  x)f 
Bai4l6k     The  app^l  l^y  Battle  only  vacated  the  Judgment  as^to 

'  him«  but  left  it,  iafvU.fbrcd  as  against  the  parties  not  app^ftaSTifg, 
-with  the  right  of  the  plaintifi*  to  have  execution  ag^ainst  themt 

^wheneyer  the  appeal  trial  shall  bo  decided — inasmoch  as  the 
whole  -record  is  taken  up  by  the  appeal.  Chaffin  and  Dickinson 
lioC  appealing  from  the  first  v0rdict,  the  Jury,  on  the  appe&l  trial, 
wereiaot  authorized  to  find  a  verdict  against  them,  who  W6i^ 
mot' b^fbte.the' Court  by  their  consent.  The  judgment  rendered 
.flgaiiMt.them-ia  the^  Saperipr  Court,  on  the  appeal  trial»  was 
properly  vacated  by  the  Court  below,  for  the  reason  which  we 
have  staled ;  and  on  that  groaufl  alone,  we  affirm  the  judgment 

*  of  the  Court  be^ow.  J  . 


\    * 


,     :  No.  58. — ^Ambrose  Chapman  vi,  James  M.  Gray. 

.  .    £l-]  A  eopj  of  tho  writ  of  error  most  be  served  on  the  defendant  iii  enor,  or 
Jtiii  ccmnfel,  within  ten  daja  from  the  «iguing  and  certifying  of  the  biH  of 

*  ax^eptiopB.    This  right,  howeyer,  may  be  waived  by  the  defeadaat  or  hii 

•  connaelv 

[^.)  l¥fi«ii  a  party  has  neglected  tia  comply,  with  any  rule  of  practice,  the 
Oonrtwill  npt -entertain  an  argnment  which  sefeks  to  screen  the  party  from 
the  penalty  of  his.&ihire,  by  khow^ng  that  the  rule  itself  is  iacxpedienit 
^OL.  yni  44    .         ■ 
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[3.]  The  rolet  of  the  Coort  mre  the  law  bf  the  Ceor^viitil  irei»eel«d,  ufaw, 
ihey  BKC  repognmt  to  the  GdlOtitatioB  and  Stitateief  the  J^tatau 

The  defendant  in  error  jfHlied  iasu*  ji^th  a  protestfi^ODy  and 
ipovedto  dismiss'tbe  writ  on  enror — 

1.  Becanee  no  copy  of  the  ymt  of  error  .was  served  on  the  de* 
ftndant  or  his  counsoL 

■2.  Because  the  bill  of  excc^ooB  does  not  specify  the  errors 
complained  at 
-  Tho  fckilowing  acknowledgment  appeared  on  the  citation :  . 

**  I  acknowledgiK'hercby^  senrico  of  the  within  eitatioa  |ind  no-- 
tice,  and  the  notice  of  the  signing,  and  certifyii^  of  the  bill  of 
exoeptions  is,  hereby  acknowledged,  and  waiice  other  and  farther 
Mlice.     This  16th  April,  18§0.  .  : 

ROBT,  y.  HARDEMAN,  Defendant's  Attorney.'* 

■ 
The  bill  of  exceptions,  afler  stating  the  deeision  of  ^^e  Court 

sffirminglbe  judgment  appealed  from  in  the  Cpuxt.gf  Ordinary, 

idded,  **  To  wl^ich  decision  of  the  said  Qdurt,  uid  the  judgmopt 

diercon,  afi&rming  tho  judgment  of  the  Cour(  of  Qrdii>ary«  tjbe 

said  Clupman  excepts,  and  tenders,"  &c,  •     ^ 

"*■'  J^ »,'.  Coke,  for  the  motion, 

r 

«.  Cbappell,  contra. 

By  the  Cowri, — Lumpkin,  J.  delivering  tho  opinion. 

[1.]  Tho  only  ground  token  in  this  motion,  which  wo  deem  it 
necessary  to  notice,  is,  that  no  copy  of  tho  writ  of  error 'was 
servod  on  the  defendant  or  his  counsel.  The  2l8t  Rule  of  this 
Court  requires  that  this  should  be  done  witfahi  ten  days  from  the 
signing  and  certifying  of  the  bill  of  exceptions.  Mamualt  31. 
And  a  fiulure  4o  ^mply  with  this'provision  would  be  fiital  to  the 
plaintiff's  case.  ^ 

[2.]  The  position  assumed  in  the  argument  is,  that  the  rule  it* 
self  is  useless,  and  it  is  sought,  for  this  reason,  to  soreep^e  party 
from  the  consequences  of  his  neglect.  *this  Court  osiinott-and 
win  not  entertain  such  an  argument,  or  siVl^n  sudh  an  exevse. 
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Tfae  Legislature  {las  dUilhcd  ihe  Judges  of  the  Supredne  Court 
with  the  discretion  of  o^tablishing  Rulea  of  Practice.  ^liqftAe 
JU:t^  1845.  This  power  is  inherent  in  all  Courts. 
.  {$;]  The  rules  of  tlHs  Cour(  are  tbo  laws  of  the  Court,  and 
must  be  obeyed,  until  repealed,  unless  it  can  bp  shown  that  thoy 
arerepag^iant  to  the  paramount  hiw;  and  this  is  not  pretended 
in'lhc  present  instance.  All  judicial  rulea  ore  judicial  legiala- 
4Jon.-  But  this  constitutes  no  good  olijection  to  their  validity.  I 
'Wnture  the  assertion,  that  there  is  not  an  appellate  tribunal  in  the 
'Union,  whose  rules  are  so  few  and  simple;  Tho  Supremo  Court 
tf  New  Yoi^k,  under  tho  new  code,  iu  wliicb-veform  is  supposed 
X&  have  been  carried  to  the  nc  plus  ultra  of.  attainable  pcribction, 
tif  a.  general  session  of  the  Judges,  estabiished,  at  tlie  hcginningt 
92.  Rales  of  Pl-octice,  occupying  an  octavo  pampblet  of  57  pages. 
0ar  whole  number  now  is  33,  filling  some  ten  pages  of  6ur  duo- 
decimo riui'nual ; '  and  a  largo  portion  of  these  were  rendered 
necessary  by  the  anomalous  attitude  in  which  we  were  placed,  by 
JuLvhjg  to  devise  a  [>]an  to  engraft  tlw  writ  of  error,  designated  by 
Ad  amended  Constitution,  as  the  mode  of  bringing  up  cases, 
*  upon  the  bill  of  exceptions,  provided  fbr  by  tho  Act  organizing 
tlufi  Court.  The  only  infcrcnco  to  Ikx  drawn  from  tlie  omission 
by  the  General  Assembly  to  act  in  the  matter,  (s,  that  tbey  do- 
signed  to  delegate  tbis  delicate  and  important  trust  entirely  to  the 
Court  itself. 

Labor  is  naturally  irksome,  and  to  avoid  it,  which  one  of  our 
rules  has  not  lieen  assailed  4  Tho  14th,  for  example,  making  it 
the  duty  of  the  plaintiff  in  error,  on  his  counsel,  to  furnish  each 
of  the  Judges  and  the  Re]>orter,  with  a  copy  of  tho  bill  of  ox* 
cepdohs,-  and  a  noto  of  tho  points  intended  to  be  made,  together 
with  a  statement  of  the  facts  iu  the  cause,  has  been  constantly 
complained  of,  as  imjiosing  an  unnecessary  and  intolerable  bur- 
then. 

"Bj  reference  to  the  Z^ti  of  the  New  York  rules,  it  will  be 
seen,  tliat  the  appellant,  as  here,  is  required -to  furnish  thejiapors 
fortba  Court,  which  consists  of  a  certified  copy  of  the  judgment 
R>11,  together  witb  a  case,  stating  tlie  time  of  the  commencement 
of  tfae  suit,  and  of  tho  service  of  the  respective  pleadings,  the 
ttdnM  of  the  original  parties  in  full,  the  change  of  parties,  'if  any 
faato  taken  place  pending  the  suit,  with  a  brief  history  of  the  pro- 
ceedings in  the  cause,  and  containing  an  abstract  o^  the  plead-^ 
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wgs,  to  which  diall  jlietdded  the  reasons  oT  tEaCooH  belowlbr 
lis  5udginent,  if  thecainecan  be  protmred;  md-fll  the  coniiiieB<5e- 
meat  of  the  argnnieiit,  the  appellant  is  required  te  fomi^  Kprmi' 
ti  copy  of  the  papers  to  each  of  the  Jndgest'  tocher  .with  a 
frmied  copy  of  the  points  on  which  he  intends  to  rely,  with  a  re- 
ference to  the  authorities  which  he  intends  to  cite  ;  -and  he  -shalT 
afio  deliver  to  the  attorney  of  the  adverse  party,  at  or  before 
noting  the  said  appeal  for  -trial,  ^rte  prinied  copies  of  said  pa-^ 
pers ;  and  at  the  commenoemenr  <»f  the  arganient,  each  party 
aball  ««nre  npon  his  adrersary,  a  prinied  copy'  of  bis  points  and 
anthorities  ovi  ¥rbich  he  intends  to  rely ;  and  in  ease  the  appel- 
lant neirlecls  to  comply  with  these  regnlatTdnat  his  opponent  ia 
entitled  to  move,  at  the  earliest  practicable  day,  that  Uie  canse  be 
Stricken  from  the  calendar,  and  that  judgtaent  be  rendered  in  fair 
Ihror.  And  I  would  remark,  by  way  of  answer  to  the  complaiiily 
that  causes  are  too  often  dismissed  licre  for  defects'in  the  plead- 
ings, without  being  heard  on  their  merits;  thai  the  foregoing 
dafise,  "  that  the  cause  be  stntkcn  from  the  calendar,*'  &c.  is  one 
of  fm)uem  recurrence  in  the  New  \*ork,  and  every  -other  syatmia 
df  nilesk. 

"^liat  a  contrast  in  expense  and  labor^  to  oaf  eode»  do  these 
rules  exhibit !  We  have  the  cheapest  and  most  expeditions  ju- 
diciary in  the  wi>rld ;  and  the  faults  in  its  administratioQ  are  id*> 
triluitable  to  these  very  excellencies— <3ree/^ctci^/&r  ip^iekj  im 
wty  kwmdle  Judgmemf,  noiJkim^  emm  compemMate.  To  expect  infalli- 
bility or  exemption  from  error,  however,  under'  the!  circumstax^ 
ces,  and  especially  without  sharing  the  labor  with  us,  by  supplying 
the  necessary  facilities  for  adjudicating  causes,  ia  as  unreasonable 
as  the  edict  of  Pharaoh,  which  exacted  the  usual  tile  of  brick 
from  the  Israelites,  without  furnishing  the  proper  allowance  af 
straw  and  mortar  for  their  menufaetura 

Begretting»  as  wo  always  do,  to  dismiss  a  wrjt  on  accoont  of 
any  irregularity  in  the  paper^or  proceedings,  we  have  scrutinix- 
od  doaely  the  record,  with  a  riew,  if  possible^to  save  it.  Coun- 
sel for  the  defendant  in'.error  acknowledges  serrice  of  the  citation 
notice,  and  irairet  Mer  and  farther  notke.  By^  giriog  a  liberal 
conatmction  to  this  acknowledgement,  it  may  be  ap]die£td  a  copy 
of  the  writ  of  error — ^in«{eed,  it  is  difficult  to  apply  it  to  any 
thing  else.     The  defetidant  is  required  to  be|gnred  with  tbia  jiro- 
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,  for  his  benefit.     It  it  competent,  faovlrcver,  for  him  to  waive 
il^  and  this,  wo  think,  he  has  virtnally  done, 
r.  QiAisidering;  then,  as  we  do,  that  there  is  nothing  m  the  other 
groands,  the  motion  to  dismiss  the  writ  of  error  must  be  refused. 


Ne.  58. — Am BRosK  Chapman,  plaintiff  in  error,  «t»  James  M. 
'         '  Grat,  execntor,  &c.  defendant. 

*^  ^[I.]  A  valid  agreement  may  he  made  betweeii  haalmnd  and  wife,  thcougli  jihe 
tnterventum  of  a  Inuteo,  lor  an  immeiliate  loparatiaur  ttadibr  a  aepanUa 
.* .  allowance  to  the  wifot  for  her  support. 

^^]  Thu  agreement  fova  te|)arHtion  rauQot  be  BU|>ported,  iiulets  the  lopara- 
.  ^n  takes  place  immediately  apon  the  execution  of  such  ngreemenL    Of 
counb  it  will  be  good  where  the /epamtiou  lias  already  taken  place. 

[3.]  An  agrt^'uicnt  f<ir  a  separation  will  be  rcsriuded,  if  the  jtartles  afler- 
.'    wards  cohabit  ur  live  togetlier,  as  hitiband  and  wife,  by  mutual  conseiiC. 

•    {4.]  When  the  decisions  <if  the  HccIeHiastical  Courts  are  in  confHet  with  the 
""abjudications  of  the  Oourts  of  Common  Law  and  Chancery,  ia-Bnglantf, 
oa  a  quettion  of  property,  the  latter  are  the  bighest  aathority,  and  miut 
".  pfwmil  in  this  3t8te. 

[2iu*]  Where  valid  articles  of  scparution,  give  to  the  wife  the  power  .to  dispose 
.    of  die  property,  at  her  dcatfa,  settled  for  her  provision  lor  life,  as  she  may 
choose  lo  do,  a  will  by  her,  wlule  e.Jemme  eovertt  will  be  sappurted. 

Motion  to  revoke  probate  of  will.   Jones  Superior  Court    Be- 
fttro  Judge  Johnson,  April  Term,  1860. 

.  ]By  articles  of  separation  entered  into  between  Ambrose  Chap- 
man and  Grace  Chapman,  liis  wife,  and  James  Smith,  as  trustee 
/or  the  wife,  dated  7th  April,  1843,  it  was  recited,  that  Cbapman 
and  his  wife  having  '*  agreed  to  live  separate  and  apaK  \^  fbturc ; 
mi  the  said  Ambrose  Chapman,  for  the'  purpose  of  rtetoring  to 
her,  the  said  Grace  Chapman,  the  property  that  she  owned  be- 
fore" the  intermarriage,  and,  also,  of  his  own  being  unincumbered 
In  future  on  her  account,"  convoyed  to  Smiih,  as  trustee^  twenty- 
two  negroes,  and  other  personal  property,  "  for  the  separate  use( 
benefit  and  behoof  of  her,  the  sskT  Grace  Chapman,  during  her 
natural  life,  and  she  is  vested  with  the  power  to  will  and  dispose 
of  the  same,  after  h&r  death,  as  she  raa^  choose  to  do." 
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~  A:^  it  is  agreed,  on  ihc  part  of  tbe  sai«l  Grace  Chapman,  in 
cor^rl^rr^i-.'S  \.'C  :ho  alK've  provisions,  that  she  i^  never  to  claim 
«iv»wt'f,  in  aiiv  evoaii,  or  any  other  claim  or  intercdi  in  the  estate 
or  prifpenv  beionirin^r  to  saiti  Ambrose  Chapman ;  each  one  to 
b^-  sci>-:ira:(.!v  and  «i!>i2:ictlv  divorced  from  l»ed  and  board,  and  iaoC 
aci"  ui.table.  in  fjiure.  for  each  other's  debts  or  contracts ;  andfor 
the  true  :ii«d  i'a:;l.:ui  compliance  with  this  airrocmcnt,  the  said 
panlcd — iLe  »riiJ  Aiubn*!we.  on  his  part,  and  said  James  Smith,  as 
trj>:ee  fur  »a:d  Grace  Chupnian,  afore.'^aid,  and,  also,  the  i^uid 
Grace.  •.«  htr  p'.r: — ;iave  hereunto  set  their  hands  and  seals." 

in  par«uauce  of  iLc  power  gi\en,  ou  the  23d  November,  1S43, 
Grao?  Cbapmau  e\<vuti.-d  a  will,  dis|KisLni;  oi  all  the  property 
mcizt.'CCx!  :r.  ::.o  arric'e?  of  separation  ;  which  will  was  proven 
in  ci»si!!ir.'n  form,  and  admitted  to  iiecord. 

A:  :he  Jasuisry  Terni,  ISoO,  <tf  the  Inferior  Court  of  Jones 
CoJLry,  ."iiiri.j  as  a  Court  of  Ordinary.  Ambrc^e  Chajmian,  by 
rauDSc-'.  moved  to  s^-r  a>ide  the  probate,  on  the  ground  that  Grace 
Chapman  was  a  married  woman,  and  had  no  legal  authority  to 
Ii2:ike  a  will  dispijsing  of  the  pp^perty  named  ;  which  motion  was 
legist tsi  hs  'die  executor,  on  the  eroundes — 

!»;.  Ikvausc  the  said  will  was  made  bv  the  assent  of  Ambrose 
Chapman. 

S«L  Bev*a'.j<e  ic  disposes  only  of  the  sole  and  separate  properly 
of  the  deocvloni.  which  she  had  a  riirht  to  do. 

2d.  ISi  cause  the  application  to  set  aside  the  probato  is  too 
late — the  application  lH.'ing  alter  the  probate  thereof. 

4;h.  luvaiise,  under  the  articles  of  separation,  Grace  Chap- 
man had  a  right  to  make  this  will. 

The  Court  of  Ordinary,  refused  the  motion,  and  Ambrose 
Chapman  appealed. 

l'|H>D  the  hearing  of  the  appeal,  it  was  agreed  by  the  pailies, 
ill  addition  lo  the  above  facts,  that  Chajiman  and  wife  lived  sepa- 
rate and  a|tart,  aAer  the  execution  of  tlie  articles  of  separation. 

The  Judge  presiding  in  the  Superior  Court,  sustained  the  de- 
ci«ion  of  the  Court  of  Ordinary  upon  the  Jlrsi,  tecond  Bndjourth 
gri>u lids  taken  in  the  response  of  the  executor. 

To  which  decision  Chapmaa  filed  exceptions,  and  appealed  to 
this  CiHirt. 


^ 


A.  II.  CiiArrr.i.i..Jor  plaintitf  in  error. 
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R.  V.  Hardeman  und  Cone,  for  defendant. 

■       »  • 

'•  R.'yY  Hardeman,  for  defendant,  made  the  following  poiatB, 
mii' relied  on  the  arthoritiee  cited—- 


• .  -.. 


^    Iflt  That  a  wife,  by  the  consent  of  her  hnsband,  may  make  n 

WH  of  chattels.     2  Black.  Qm.  416.     1  RcjberU  on  WUU,  23,  '4. 

itftfve'r  DmnesHc  RelatwM,  141,  '6.     1  WilUafiaim  Easecuiarw; 

41,^3, '6, '7; "«.     Sheppard'4  Tauchseonf,  402, '3.    2  KtiU*9<hm. 

V90. 
'Sd:  That  articles  of  separation  between  man  and  wtfe,  are 

{epd  and  valid,  both  at  Law  and  Equity.     Reeve^s  Domestic  Re- 

idiwm,  90  io  97.     AAtrhy,  196.     Clanry  qh  KightM,  397  to  420. 

•  8d.*That  the  property  disposed  of,  was  the  separate  property 

of  Grace  Ohapman,  and  she  had  a  right  to  dispose  of  her  sepa* 
..yitd  property)  by  wiH,  without  the  consent  of  her  husband. 

ReeneU  Domeific  Rdaiions,  143»  '5,  %  '8.     1  WiUiam»€m  Execn^ 

Mi^»46.     Clanrym  Rights,  Zm,'^. 
r4thi  That  said  will  is  good  and  valid,  because  made  by  virtue 

of  a  power  contained  in  the  articles  oi  separation.     1   Wllliaim 

tm  Bxeeutari,  44,  '6,  '6,  '8.     2  Kent,  171. 

Cons,  for  the  defendant  in  error,  submitted  the  following— 

-A  deed  of  separation  between  husband  and  wife,  and  trosteoy 
contemplating  an  immediate  separation,  and  exonerating  the  bus-' 
band  from  the  debts  &nd  contracts  of  the  wife,  is  a  valid  contract. 
Cfaney  on  Rights,  309  to  405.  2  Roper  oti  Froperiy,  21%  Guth 
t§:'<hUh,  3  Bro,  C.  C.  504.  Carson  vs.  Murray  and  pthers,  8 
Paige^s  C.  Rep.  483.  Atherley  on  Setdements,  Wff,  i99..  Wag- 
nef  trs.  Ellis,  7  Bart,  411.  Munn  if  Ladhroeke  ys,  Mary  Wils- 
"mon,^  Term  Rep.  top  page,  284.  Htdiak  vs.  Duey,  3  Barr,  100. 
BeeOevs.  WilstmA^  Ohio,  257.  Jee  vs.  Thurlow,  2  Bam.  jr  Qress. 
64ff.     Comptom  vs.  CottinsoH,  2  Bro.  C.  298.     1  H.  Black.  334.^ 

By  the  CWfw-^LuMPRiN,  J.  delivering  the  opinion.    ' 

Tfaia  case  has  been  Uioroughly  discussed  on  both  sides*— few,  if 
any;  have  been  better  q^rgued  at  this  bar  •  and  if  the  law  is  mis* 
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apprdieiided.  the  &ttk  win  not,  oeitunly.  be  ai  ihe  door  of  die 
lemroed  coon«el. 

The  qaesdoa  to  be  decided  is  ibis :  nav  a  TaliJ  agreement  be  ^ 
made  between  busband  and  wife,  throagb  the  intervcDtion  of  a 
tniftee,  for  an  immediate  separation*  and  for  a  setdementof  pro- 
perty opoB  the  wife,  by  way  of  5eparate  ailnwance,  with 
power  of  tettaraeatary  disposition  after  ber  death  I  - 

The  articlea  recite,  that  the  objeec  of  the  buftband  was  to 
More  to  the  wife  the  pr(^>efty  ehe  owned  before  the  intermarriage, 
end  to  bare  bit  own  nnincnmbered,  in  fiiture,  on  her  aocoant ; 
and  for  this  purpose,  certain  negroea  and  other  property,  thermn 
mentioDedT  arc  conreyed  tn  the  trustee  for  the  wife,  during-  her 
Kfe,  and  she  is  vested  with  the  power  to  will  and  dispose  of  tho 
same,  after  her  death,  as  she  may  choose  to  do ;  aad  in  coniiidera- 
tioa  of  diis  provision,  the  wife  agrees,  that  she  wiU  never  cUim 
dower  in  any  event,  or  any  other  interest  in  the  estate  of  her 
husband ;  it  is  farther  stipulated,  that,  in  future,  they  are  not  to 
be  accountable  for  each  other's  debts  or  contracts ;  and  for  the 
true  and  faithful  compliance  with  the  agreement,  the  husband, 
wife,  and  the  trustee  in  b^alf  of  the  wife,  sign  and  seal  the  in- 
ttruinent. 

It  is  agreed,  thM  from  the  time  the  articles  were  executed,  that 
the  parties  lived  separate  and  apart  from  each  other,  till  the 
death  of  the  wife,  who  disposed  of  the  property  settled  upon 
her,  by  will — the  probate  of  which  the  husband  now  resists,  on 
the  ground  that  the  contract  of  separation  was  illegal  and  void. 

[l.J  Are  these  articles  valid,  and  will  they  be  recognized  and 
enforced  in  this  Statet 

It  18  undoubtedly  true,  tha(  the  Ecclesiastical  Courts  of  Eng- 
land consider  a  private  separation  as  an  illegal  contract,  implyiog 
a  rcwMcialibn  of  stipulated  duties,  or  dereliction  of  those  mutual 
offices  whiflh  the  partiea  ^le  not  at  liberty  to  desert — an  aissamp- 

•  tion  of  a  filae  character  in  both  parties,  contrary  to  the  real  itelw 
perMuut^  and  to  the  obligations  which  both  of  them  have  con- 
tractedi  in  the  sight  of  God  and  man,  to  live  together,  "  till  death 
doth  them  part ;"  and  on  which  the  solemnities,  both  of  civil  so- 
ciety and  of  religion,  have  stamped  a  binding  authority,  irom 

*  which  the  parties  cannot  release  themselves,  by  any  private  act  of 
iheir  own,  or  for  qaoaes  which  the  law  itself  has  not  pronoanced 
Xo  be  sufficient,  and  aufficiently  proven,     Shelfard  om  Mmiagt 


^ 
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and  Diiforce,  5S0.     Mortimer  vm,  Mortimer,  2  Hagg,  Come.  Rep. 
'  ^  318.      Warrmder  tv.  Warrender,  2  Clark  ^  Finn,  561,  '2.     iVaj4 

In  Smith  VM.  Smith,  GonsiHory,  1781,  ct^eJ  2  ITo^^.  Ecch  Rep. 
44> ».  in  a  suit  by  the  husband,  for  the  restitution  of  ^^onjugal 

.  JllgiitBy  the  wife  pleaded  articles  of  separation,  with  a  clause,  that 
'< «an  husband  should  not  proceed  in  the  Ecclesiastical  Court*     This 

'-^leia,  however,  was  overruled,  and  Dr.  Wynne  observed,  **  ^l^Yxeit 
■h&  believed  it  was  the  first  time  the  question  had  come  directly 
iNrfbre  it,-and  was  surprised  that  it  should  bo  brought  forward." 

In  Evam  vs.  Evane,  (1  Hagg,  Cone.  Rep.  36,)  Lord  StoweU, 
witir  hia  usual  elegance  and  felicity  of  thought  and  language,  re- 
marks, **  The  law  has  said  that  married  persons  shall  not  foe  ^ 
gaily  separatodt  upon  the  mere  disinclination  of  one  or  both,  to 
cohabit  together.  The  disinclination  must  be  founded  on  reasons 
"whieh  the  law  approves,  and  it  is  my  duty  to  see  whether  those 
reaaons  exist  in  the  pi^sent  case.  It  must  be  carefully  remem- 
bered, that  the  general  happiness  of  the  married  life  is  secured 
by  its  indissolubility.  When  people  understand  that  they  must 
live  together,  except  for  a  few  reasons  known  to  the  law,  they 
learn  to  soflen,  by  mutual  accommodation,  that  yoke  which  they 
know  they  cannot  shako  off — they  become  good  husbands  and 
good  wives,  from  the  necessity  of  remaining  husbands  and  wives ; 
for  necessity  is  a  powerful  master  in  teaching  the  duties  which  it 
imposes.  If  it  were  once  understood,  that  upon  mutual  disgust, 
married  persons  might  be  legally  separated,  many  couples  who 
BOW  pass  through  the  world  with  mutual  comfort,  with  attention 
to  their  common  offspring,  and  to  the  moral  order  of  civil  society, 
vight  have  been,  at  this  moment,  living  in  a  state  t>f  mutual  nn- 
kindness — ^in  a  state  of  estrangement  from  their  common  dfT- 
apring,  and  in  a  state  of  the  most  licentious  and  unreM^red  im-f 
morality.  In  this  case,  as  in  many  o^ers,  the  happJnaM  of  some 
in^iduals  must  be  sacrificed  to  the  greater  and  more  general 
good.*' 

'  It  must  be  conceded,  also,  that  the  highest  authorities,  both  in 
the  Common  Law  and  Equity  Courts,  have  maintained,  that 
deed^  of  sdpfftvtion  are  at  variance  with  the  policy  of  the  law  j 
and  the  very.  Judges  who  have  given  efiect  to  such  deeds,  have 
dMiared,  that  they  did  it  with  reluctance,  and  would  have  paused 

.  V  tiie  question  had  been  new.    Beard  vs,   WM,  2  Bof..^*  Pnl. 
VOL.  VIII.   44 


346  SUPREME  COURT  OF  GEORGIA, 


Cha|Tinab  ps.  Gray. 

^-  '- ■  — 

93.     L{^d  SL  Min  vm.  Lady  jS/.  JohM^  11    Ves.  626.     Marquis 

qf  Westmeaih  vs.  The  Countess  of  Wcsimeathf  Jacobs'  R.  126. 

Lord  JSldim,  in  delivering  his  opinion  in  .  WesimeatJi  vs,  Salis- 
ifiry,l5  BUgh.R^  N.  S,  375,)  where  this  subject  is  elaborately  di«- 
casfod,  thus  expresses  himself:  "According  to-  the  law  of  ifaia 
oejDDtryv  marriage  is  an  indissoluble  contract.  It  can  only  be  dia- 
■olTod  by  the  Courts  or  the  Legislature;  and  that  contract  once 
entered  into,  imposes  upon  the  husband  and  wife,  both  with  re- 
Bpeot  to  themselves  and  with  res^iect  to  their  ofispriiig,  most  ini« 
portant  and  sacred  duties — so  important  -and  so  sacred,  that  it 
does  seem  a  little  astonishing  tliat  it  ever  should  have  happened, 
that  it  should  be  thought  they  could,  by  a  mutual^  agreement  be- 
tween  themselves,  destroy  all  the  duties  tli<\^  owe  to  each  other, 
and  all  the  duties  tliey  owe  to  their  offspring.''  - 

And  y^t  this  cannot  bo  regarded  an  open  question,  if  an  unbro- 
ken series  of  decisions,  both  before  and  since  our  revolution^  as 
TreU  in  the  Courts  of  Common  Law  as  of  Equity,  in  England, 
and  I  might  add  in  this  country,  are  to  be  regarded  a?  evidence  of 
what  the  law  is  upon  this  subject.  For,  it  will  be  found, 
that  while  many  eminent  Judges  have  expressed  tlieir  regret  at 
the  existence  of  the  rule,  no  Court,  as  yet.  has  ventured  to  over* 
turn  it.  , '         .         . 

Sir  WiViam  Grant,  in  Norvall  vs.  Jacobs  (3  Mer.  268,)  admitted* 
^'Hiat  the  decisions  were  top  numerous  and  uniform,  to  be  easily 
shaken."  And  in  Ross -vs.  Wiliougli by ^  {IQ,  Price,  2,)  where  a 
general  demurrer  was  put  in  to  a  bill  praying  an  account  of  as- 
sets,  and  payment  of  the  ai'rears  of  an  annuity  secured  by  cove* 
aant,  in  a  deed  of  separation, ,  executed  between  a  wife  and  her 
former  husband,  and  the  question  as  to  the  validity  of  such  oon« 
tracts  being  very  fully  discussed,  the  demurrer  was  overruled—* 
Chief  Barofk  Richards,  saying,  *<  if.  we  allow  the  demurrer,  we 
shall  overrule  many  solcmv  decisions.  I  am  of  opinion  with 
Lords  Eldtm  and  LougJUwraugh,  that  it  would  have  beqn  well  if 
such  contracts  had  not  been  held  to  be  binding  for  any  purpose ; 
but  the  question  is  not  what  the  law  ought  to  be,  but  what  it  is ; 
and  tlie  opinions  of  Judges,  however  gri'oat  and  learned^  are  not 
to  be  put  in  competition  with  decisions  determining  the  point 
and  settling  the  law."  ■  - 

In  Jce  vs.  Tkurlout,  (4  Danl.  ^Ry.  11.    2  Bam.  4*  Creu.  Si?*) 
Justice  Bet/ey  said,  "A  system  of  jurisprudence  so  long  acted 
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wiy  B8  that  vrbich  has  held  deeds  of  separatipn,  made  with  Ae 
approbation  of  trustoesj  and  not  prospective  in  -their  nature,  aa 
Valid  and  binding- instruments,  cannot  be  overturned  upon  a  vagtte 
notion  that  it  is  inconsistent  with  the  public  policy.  This  Court* 
{Kinj^i 'Bench,)  after  the  numerous  authorities  which  have' declaim 
«d  Biich  deeds  legaU  is  Hot  competent  eyon  to  inquira  whetb^ 
.  dwy  are  so  or  not."' 

•  '"  Irniumorable  other  cases  might  be  cited  from  the  Bnglish'  r^ 
pOTtBy  i^qually  applicable  to  estabHah  the  proposition,  that  aa 
agreement  between  husband  and  wife,  for  immediate  sepamtion 
•nd  a  separate  maintainance,  through  the  medium  of  a  trustee* 
faiiTe  been  deemed  valid  engagemetits,  and  their  stipulations  have 
been  uniformly  sustained  and  enforced  against  the 'husband. 

.The  samo  doctrine  prevails. in  the^  Courts  of  this  country. 
jiidge  8toiy  admits-  that  the  Courts  have  gone  too  far  in  uphold- 
ing this  doctrine  to  retrace  tlieir  steps,  oven  if  it  were  as  unqueih 
tionabl6  and  spdutary  in  morals  and  policy  to  do  so*  as  it  has  been 
thought  to  be.     2  S(ar,  Eq.  Jur.  ^Ii27. 

'  In  Betde  vm.  WilMOfh  (14  Ohio  11,  857,)  it  was  held,  that  articles 
of  separation  by  husband  and  wife,  through  th*  medium  of>a 
trustee,  for  the  separate  support  and  maintainance  of  the  wifbi 
and  where  the  separation  actually  takes  place,  in  pursuance  of 
the  agreement,  are  not  void,  oi  against  public  policy. 

■  In  Blaker  vsi  Cooper^  (7  Serg,  Sf  Rawlc,  500,)  the  validity  of 
CbeAe  contracts  is  affirmed  by  the  Supreme  Court  of  Pennsyl- 
vania. 

ih''Carson  v&  Murray  and  others,  (3  Paige^  483,)  Chancellor 

Walworth  said,  that  it  had  long  since  become  the  settled  law  of 
England,  that  a  valid  agreement  for  an  immediate  separation  be* 
'tween  a  husband  and- wife,  and  for  a  separate  allowance  for  her 
mipport*  may  be  made  thi'ough  tho  medium  of  a  trustee ;  arid 
that,  as  many  of  tho  decisions  which^ad  gone  the  greatest  length 
<m  this- subject,  took  place  previous  ta  tho  revolution,  tbey  had 
htmn  recegnized  in  New  York,  as.settling  the  law  to  that  exlent*— 
citing  Baker  V9.  Barney,  8  JoJim.  R.  73.  Shelthar  v.  QregorytH 
'Wend.  JR.  422.    ^  Raithby'»  Index,  386,  fi.  1. 

In  J^ichols  ifM.  Palmer,  id  Day's  R.  47,)  the  question  was  dis- 
tinctly presented  to  the  Supremo  Court  of  Connecticut*  upon  ar« 
ticles  of  ^separation,  by  which  the  husband  bound  himself  to  sup> 
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pert  tlie  wife  ^*  furever  hereafter/',  and  tk^  legality  of  anck  pio- 
▼iaion  was  full/  sustained. 

*•  It  is  objected  to  the  declaration,"-  says  Jpscice  Saidmrn,^  that 
it  exhibits  a  eoiitraot  depending  for  its  basisy.on  an  agreeaoetit  b^ 
tween  husband  and  wife,  to  part  sndrlive  separate.  It  is  tsonteiMU 
ed,  that  audi-  an  agreement  cannot  be  recognised  -aa  of  any  vali- 
dity, because  sound  principles  of  policy  forbid  it,  as  eoiUra  hmtm' 
more^t  and  that  of  course  all  contraota  engrafted  up^n  such  a 
Btock,  must  also  be  void;  I  admit  the  contract  between  husband 
and  wife,  simply,  cannot  be  enforced  >  yet.  where  such  agree- 
ments are  executed  by  the  iuterventian  of  a  trustee,  I  *  contend 
that  the  contract  with  the  trustee  is  not  joecessarily  void.  !the 
doctrine  of  separate  maintatnance^  by  the  aid  of  a  trustee,  is 
fbuifd  in  the  earliest  records  of  English  jurispnidence.  Such 
contracts  have,  for  ages,  been  protected  and  enforced  in  the  Engr 
lish  Courts  of  Chancery ;  and  when  collateraHy  brought  in  que^ 
tion,  in  Courts  of  Law,  they  have  been  rec<ignized  as  the  baaia-  of 
legal  adjudications."  ^      . 

Wo  deem  it  unnecessary  to  pursue  this  investigation  any  fiir- 
ihev.  To  vindicate  the  policy  of  the  laiy,  is  no  part  ef  the  oflBce 
•f  Courts.  X£  it  were,  we  should  find  it  difficult,  we  conleea»  to 
show  that  the  law,  in  this  respect,  has  acted  with  that  true  wis- 
dom and  real  humanity,  that  regards  the  general  interests  of  man- 
kiAd.. 

7or  myself,  I  am  inclined  to  believe,  that  policy  and  morality, 
if  not  religion  itself,  stand  opposed  to  these  voluntary  separa" 
ijons ;  yet,  finding  as  I  do,  that  they  have  received  the  nniiorm 
■anctioBof  the  British  tribunals,  from  the  earliest  period  of  their 
jurieprndenee,  and  are  a  part  of  the  ancient  Common  Xjaw ;  that 
the  doctrine  was  imported  vrith  our  ancestors  to  this  doantry,  who 
have  been  in  the  habit  ef  making  similar  arrangementSr  from  the 
earliest  period  of  our  history,  so  fair  as  we  have  any  authentio  in- 
fermatioQ  tipon  this  subjen ;  I  feeVthatram  not  at  hbertyta 
act  upon  my  own  opinion  in  the  matter,  bat  that  the  rule  is  hiinU 
ing  upon  the  Judiciary,  as  a  part  of  the  Common  Law  of  .Jthe 
land.  It  is  for  the  Legi^ture  to  interpose,  if  they  see  fit  to  *do 
00.  If  the  late  law  which  has  been.promnlgated  upon  the  sub- 
ject of  divorces,  however,  is  te  be  considered  as  a  true  ejxponeiit 
of  public  opinioYi— «and  I  doubt  not  it  is  'WO  ^cednot  expect  aa^ 
faiterposition  from  that  garter.     Peifiaps,  if  any  individual 
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would  joAtify  the- vfyplication  of-aucb  KrpllDciplo,  it  would  be  thd 
preaeot. 

•  Ksyt  more  s  it- may  be  that  the  state  df  society  \%  Great  Britain. 
%mdL  .in  this  country,  would  justify  a  totally  different  poHoy  re- 
specting tins  principle.  Here,  a  nwrried  woman  veity  sehleiq 
aiMmdons  the  most  sacred  of  her  dutiesr  unless  driven  \sk\t  by  no- 
leoisity.  Satisfied  with  simply  fifling;  the  place  that  was  intended 
tat  woman  by  nature*  she  will  submit  to  the  cruelty  of  her  hua- 
hanid,  notwithstanding  the  most  ample  cause  may  exist  ior  leaving 
him*  Practically,  then,  thes^  settlements  work  beneficially  ljere» 
isr  the  weaker  and  m^re.  helpless  party.  .   *       . 

I  Aa  we  are  not  willing,  however,  to  extend  this  dbctrine  beyond 
adjudged  cases^  we  would  state,  that  according  to, these,  a  deed 
ef  separation  dona  potrelieve  the  wifefrbm  any  of  the  .ordinary  dis^ 
abifidea  of ^covertnre.  MartkM  tfs.  RuUonf  ST.R.  6A5,  Ag;ain, 
a  d^ed -of  separation  entered  into  by  the  husband  and  wife  alone, 
without  theinterventioa.  of  a  trustee,  is  void.  Leg^d-  v*-^  John" 
m9h  3  fe$.  352,  ^59,  361.  Weatmeatk  vs.  Saliskurt^,  5  Bfigh.  (iV. 
A.)37§.  .  -       . 

..,  [8.]  A  deed  containing n  covenant  for  yh/tciT -feeporation,  can* 
net  he  enforced.  JOurant  vs.  TiiU^t  7  Priee  R,  677.  'JEndlejf 
M  TFcsfmeoM,  6  JB.  4*  Om,  200. 
-  (X]  In  caaotofa  deed  £ar  an  immediate  separation,  if  thf  par- 
tiea  ceae  together  again,  there  is  an -end  to  it,  both  with  r^pecl 
Id  any  Ibture,  as  weU  as  to  the  past  Reparation.  Flttdkr  vs. 
I^eieket,  2  Cox  R.  99.  3  Bre.  Ck.  R.  619.  Baieman  vs^  Gam- 
im^  Ross,  1  Dow.  R.  235. 

[is]  It  has  been  insisted,  that  aa  this  case  originated  in  the 
Court  of  Oirdinary,  and  would  fall  properly  und^  the  jurisdictaooF 
oCahe.  Ecd^iastical  Courts  of  England,,  it  shonld  be  adjudged 
hj  the  ruki  of  that  Court  in  relation  to  these  averments.  It  wiH 
be iOfaa^rved,  howevjQr,  that  that  ru]id^  as  there  administered,,  is 
baaod  upon  the  jurisdiction  which  fie  Eccle^astical 'Court  pos* 
aasaea,  to  restcwe  th^  partiea  to  their  marital  rights,.,  and'  to  eom>- 
fsi  die  performance  of  their  conjugal  duties.  Not  pqly  is  the 
Ceuxt.qf  Qrdmary  here  destitute  of  any  Buch  power,  but  w4 
amch  doubt  whether  it  exists  any  where  else.  In  New  York» 
and  ^Stber'Stat^  oTthe  .Union,,  where,  as-here,  the  Common  ib^MV. 
ha/i  been,  adopted,  this  question  has  been  determined  by  |he  doCr 
trfne  maintained  in  the  Comman  Isaw  uid  Chapcairy.  Cpurta, 
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Bud'not  by^fae  rule  of  the  Eoclesiastieal  CourtSr  Bendes,  we 
hwe,  in  this  State,  a  legislative  expression  of  opinion,  if  we  Were 
in  doubt  u  to  what  la Vr  should  regulate  our  decision;  As  eArly 
•B  1789,  it  was  enacted,  that- should  any  case  arise,  which  is  not 
'  (NcprcsBly  provided  for  by  the  Act  respecting  intestates'  estates, 
the  same  shall  be  referred  to,  and  be  determined  by,  the  Common 
'lJ09Cf  as  it  had  stood  since  the  fir^it  settlement  of  the  province. 
Prmce,  225.  Our  focpfathers  never  failed,  on  all  suitable  occa- 
sions, to  manifest  their  preference  for  the*  Common  Law  pnoper 
of  the  mother  country,  over  the  Canon  and  Civil 'Law. 

{5.]  It  is  further  argued,  that  although  these  articles  may  ba 
good,  as  to  the  pnHriflion  for  life,  made  for  the  wife,  inasmuch  as 
the  husband  was  bound  to  support  her  any  how,  that  still  the 
power  of  appointment,  or  of  testamentary  disposition,  is  void. 
-  We  do  not  see  very  clearly  upon  what  principle  this  contract 
can  be  sub-divaded.  One  of  the  main  indu(;emeats  for  upliokHog 
these  agreements  is,  that  by  them,  the  parties  may  adjusr,  in  a 
manner  most  convenient  to  themselves^  the  ternYs  of  separate 
maintenancOf  which  the  law  makes  il  obligatory  upon  the  husband 
to'ullow.  Here,  the  stipulation  for  this  purpose  is  aii  entircity, 
and  suoh  ae  the  parties  themselves  were  satif^fied  with— -due  re- 
gard being  had  to  their  condition  and  circumstances  in  life.  The 
wife  Was  content,  perhaps,  to  take  less,  in  presemtif  with  this 
power  of  final  and  future  dispositiofi.  She  could  certainly  afford 
to  do  so.  Her  present- enjoyment  might  very  much  depend  upon 
thii»  testamentary  right.  A  wife  may,  by  the  consent  of  her  bus- 
band,  make  a  will  of  chattels  ;  and  this  consent  is  here  founded 
apon  an  agteeraent  which  the  law  deems  valid. 

In  the  case  referred  to  in  Ohio,  the  husband,  for  the  maihte- 
nan^o  of  the  wife,  was  to  allow  her  ■  onerhalf  of  his  personal  pro- 
perty, and  $1000  in  money.  He  transferred  and  delivered  over 
to  the  trustee,  onib-half  of  i^e  personal  property ;  alsoy  sundry 
evidoiiiies  of  debt,  amounting  to  about  $300,  and  for  the  balance 
of  the  one  thousand  dollars,  gave  two  notes,  for  $350  each.  The 
wife  died  before  the '  lost  note  Ml  doe,  and  the  hasband  resisted 
its  payment,  on  the' ground,  that  the  property  which'  he  turned 
over,*togetber  with  the  cash  collected  on  the  papers.  Was  more 
than  suiRcient  for  the  use  and  support"  of  the  wife,  during  the 
time  that  she  lived,  und  chat  the  consideration  of  the  note  bad 
wholly  faileil.  ■       •^ 
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-'fiat  the  Court,  say*  >'  This  Donrtract  ia  not  a  contract  t#  p^y/ 
firom  time'  to  time,  as  the  payvnenta  may  be  wanted  for  the  8114:0^' 
Bsqee  of  the  wife.  Had  the  wife -lived  fifty  years,  the  husband 
under  no  obligation  to-  pay  more ;  and  if  she  lived  but  one 
rtUihall  he  pay  less  ?  We  think  -not  The  contract  was  oblige 
aCoryy  and  he  roust  abide  by  it.  This  is  b  contract  between  im 
dividUalsr  who  acquire  rights  as  ag^inst^  eaoh  'other,  which  the 
llrar  Irilienforcei,  by  eompellitig  each  to  do 'wh^  they  have  agreed 
tado*''  .  -  ^  -      -    - 

'We  consider  the  case  of  Compton  rs.  AUinsortf  1  IL- Black,  R, 
'9S4i  -113  a  direct,  authority  upon  this  point  Thefe,  a  married  wo- 
mp  wa9  living  apart  from  her  husband,  under  articles  of  separa- 
tioUf  by  which  he  covenanted  that  she  should  onjoy,  to  her  own 
use,  all  such  estates,  both  real  and  personal,  as  should  come  (o 
her  during  the  coverture,  and  that  he  would  jqin  in  the  necessary 
conveyances  to  limit  them  to  such  -used  as  she  should  appoint. 
This  atipuktion  was  held  to  be  good. .  . 

If  these  views  be  correct,  it  cannot  be  readily  perceived  how 

any  objection  can  exist  to  the  provision,  in  the  articles  conferring 

Tipon^rs.  Chapman  the  power  of  appoiutilsent  over,  this  property.. 

Our  conclusion,  then,  is,  that  there  is  no'  error  in  the  ruling  of 

Ihe  Circuit  Court,  and  that.theAJudgment  muat  be  affinned,'   - 


!■' 
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Ct.J  A  jndgment,  doriDant  by  the  Act  of  18891^  in  iavor  of  a  ward  against  her 
^terdi^r  ^i^  the  entry  of  nnUa  bona'  en'  the  execution  isnuxl  thereon, 
.■  .Ad»  befiuiD  raoh  judgment  became  dormant,* it-  admiatible  to  prove  a 
■jgweilawr,  in  an  action  by  the  wanl  against  the  sccaritie«  pi  die  gnardiao* 

«lD.£Iquity»  in  Greeuje  Superior  Court.  ^Decided  f>y  Judgd 
Jomicsoiiy^March  Term,  1856. 

.I'hiQ  y(dA  ^n  autien  ag^ainat  ^ohu  Co}ebjf«  as  (Jne  of  the  fluretiea 
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M  a  htraA  given  by  WUlimm  (x.  Grimes,  m  gnardiin  of  $«ridi  T. 
JoiiM>  wife  of  plaintiff  hi  error*  j 

■  Upon  the  trial*  the  plaintiffs  offered  in  evidence  the  record  of 
a  Jodgment  and  defcree  against  the  guardian,  and  the  execution 
iMued  thereon,  on  which  there  appeared  an  entry  of  ^  nmlla  hamti^* 
by  the  Sheriff,  for  the  purpose  of  showing  a  dewuUunt  by  the 
goardian.  The  defendant  objected  to  the  testimony,  on  the 
ground,  that  no'  entry  had  been  made  on  th^  execution  since  tlie 
year  1834,  and  that  the  same  was,  under  the  Act  of  1823,  dor- 

mknt 

The  Court  sustained  the  objection,  and  rejected  the  evidence  ; 
and'this  point  comes  up  for  revision,  on  exceptions  filed  by  plain- 
tiffs. 

OeiiB,  for  plaintiff  in  error,  cited — 

MattJittof  on  Pr.  Ev.  375.  SmithU  ExW,  vi.  3ft//er,  14  Wemi. 
188.    2  Rf^.  Comit.  Ci.  617.    7  Ga.  Rep,  ^3. 

,  for' defendant,  cited-*     * 


1  Baupier,  577,  725.  7  Gd.  Rep,  36,  393.  2  KeUy,  252.  3 
Maule  ^Sei.  66.  Lojt.  783:  1  Term^  44.  4  Ih.  790.  Cmrry 
99.  Piles,  ante  32. 

By  the  CourL — Nisbxt,  J.  delivenng  the  opinion. 

[1.]  The  Act  of  1823  is  not  intended  for  the  benefit  of  judgment 
'debtors  ;  it  is  not  a  limitation  act,  except  so  &r  as  other  creditors 
and  purchasers  are  concerned.  It  was  intended  for  their  benefit 
and  protection,  and  the  object  is  effected  by  extinguishing  the 
Ken,  and  incapacitating  iSb§  judgment  for  enforcement.  Fo^  all 
€Sthet  purposes,  it  remains  unimpaired.  It  is  the  evidence  of  a 
debtv  and  an  action  can  be  sustained  upon  it.  See  -Loekwoodye. 
Barejleldf  7  Ga.  Rep,  393.^  The  decision  that  a  dormant  judg- 
ment is  evidence  of  a  debi  doe,  is  deci^ve  of  this  case.  The  rea- 
sonfng  upon  which  diat 'decision  goes,' may  be  seen  by  reference 
to  the  case  referred  to  above,  and  need  not  be  rcypeated  here. 
Tlus  is  an  action  brought  by  tbe  wardr  to  charge  tH)i  rarefies  of 
tfie  fuarAan.    'The  record  of  a  judgment  and  exeeotioB^  iobtain- 
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0d  by  tbe  ward  agaioat  the  guardian,  dormant  under  the  Ax^t  of 
18S3^and  upon- which  execution  is  the  SheriiT-a  return  of  fMcSb 
hamar  made  before  the  judgment  becaipe  dormant^  was  tendered^ 
to  prove  waste  by  the  guardian,  and  rejected,  as  we  think,  im- 
properly. The  devastavit,  in  this  case,  consists  in  the  refa^al  to 
]My  to  the  ward  her  estate  in  his  hands.  To  estaUtsh  it,  two 
things  must  be  proven  :  1.  The  claim  or  demand  of  the  ward 
against  the  guardian.  2.  His  refusal  or  inability  to  pay  it.  The 
judgment  establishes  the  first  point.  According  to  Locktcood  vt, 
Sar^eld,  it  is  evidence  of  a  debt  due.  It  is  the  highest  evidence-*- 
record  evidence-— that  the  plaintiffs  have  a  just  demand .  against 
|iie  guardian.  Their  claim  has  been  ascertained  in  the  most  jm)1- 
eoHi  ibrm,  to-wit,  by  judgment  of «  Court  pf  competent  jurisdiGr 
tioB.  The  pleadings,  and  the  judgment  thereon,  also  demonstrate 
the  cluuracter  of  the  claim,  and  the  character  in  which  the  guar- 
dian was  sued.  The  claim  is  for  the  estate  of  the  ward,  and  he 
ia  sued  in  his  representative  character.  Joeing  still  good,  as  evi- 
dence of  a  cldim  of  debt  due,  the  judgment  establishes  a  debt  due 
from  the  principal  of  this  surety,  as  guardian,  to  the  plaintiff { 
and  ihat  is  the  first  thing  to  be  proved  In  making  out  the  waste. 
.  The  entry,  by  the  Sheriff,  of  nulla  bona,  made  when  the  judg-* 
vient  was  unimpaired — ^before  it  had  become  dprmant,  under  the 
Act  of  182^-^8tabli8hes  the  second  thing  to  be  proven,  to-wit, 
the  reliisal  or  inability  of  the  guardian  to  pay  the  demand.  This 
entry  was  competent  to  prove  this,,  before  the  Judgment  became 
.dommat.  It  was  then  competent  to  prove  that  there  wore  no 
goods  of  the  defendant  to  be  found,  out  of  which  to  satisfy  the 
judgment.  How  has  it  lost  this  competency  ?  The  judgnient  is 
iK>t  extinct*-it  is-only  dormant.  It  has  lost  its  lien,  and  until  re- 
;nyed,  cannot  be  enforced.  In  all  other  pi^rticulars,  it  subsisU. 
^  Jt  subsists  as  evidence,  and  it  subsists  as  upholding  and  continuing 
thp  legal  operation  of  entries  made  upon  the  execuUon  before  it 
•  became  dormant.  The.  entry  of  niHla  bona  has  the  legal  efiect 
aow^  thet  it  ivould  have  if  the  judgment  was  not  dormant,  becauae 
Jc  was  made  at  a  time  when  the  judgment  was  capable  of  en- 
forcement'-when  a  levy  could  have  been  made,  if  there  had 
l^een  property  foundi — and  when  it  was  competent  for  the  Sheriff 
.to  make.  it. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Ifii.  6d.-^WiLiiAM  P.  HaAdwick,  plaintiflTin  Bitot,  t$.  James  8. 

Hoo&(  receivet,  &c.  deCbndatit. 

(1.  j-  t%l»  diftlltiaiti;  wMt  odr  laws,  being  entitled  to  the  bnstody  of  the  ptop- 
BHy  in  diAtmte,  laoiVf  tontiwct  with  third  J>enont,  u  to  the  potseuioD  diere- 
of  I  a»d  vuch  third  penoni  will  be  answerable  only  to  the  claimaht.  Bnt 
if  the  ciaimant  be  a/iane  covert,  and  incapable,  hj  reason  of  inch  dlBability, 
Of  interposing  any  claim,  coining  wrongfully  by  Ae  possession  herself,  she 
caii  confer  no  rights  on  others, 

p.]  ti  is  coinp(^teiit  ibr  Courts  of  Dhancery  to  appoint  a  rcceivcir  to  institute 
'  Mtk  In  his  o^tn  nainks  fbr  th«  rccot-cry  of  assets  belonging  to  the  suftots  ut 

Bqllity  t  *Sid  being  cdbstititted  iik  the  place,  inch  tviceiver  i*  mbrogated  to 

hU  the  Hghts  of  the  real  p^rtieft  in  interest. 

f  8>3  A  decree  in  Chancexy  m  eridence,  not  merely  of  the  fact  of  its  rendition, 
bot  also  of  all  the  consequences  resulting  therefrom.  It  may  be  jjiven  in 
proof  against  persons  whc^ere  not  parties  to  the  bill,  in  suppcfrt  of  the 
plainUfi^s  right  or  title  to  sae. 

[4.1  ft  IS  ho  objectimi  to  ^decree,  that  it  was  irondcred  by  consent. 

P*]  A  iiaked  tnwteeit  aoompeltieni  witnessln  an  action  to  which  he  is  not  a 

'^'       if 

Atettihprfti  h:t.  in  WttBhlngton  Superior  Court.    Tried,  before 
Aid|D  Hbfct^  Sfoplemtotr  Terta»  184^. 

-  banUdl  HAVHAv  as  guhHiair,  obtained  jttdgnieut  against  Morria 
WalMi  lb  4  l&^ge  atnount,  «nd  canard  the  aatue  to  be  letied,  in 
I64t^  bh  a  narab^  of  negro  alarea  in  the  poaaeajBion  of  WaMen. 
T6  k  ipbltloil  of  these  negtt>efl»  Sarah  Wa]den»  the  wife  of  Morria 
WalAiih^  by  her  next  friend,  L.  Mathia,  interposed  a  claim,  that 
4te  tatase  Veere  her  separate  property,  and  gave  a  fbrtfacoming  and 
Mrifti  bonda^  ivith  William  P.  Hardwick  aa surety;  The  kiegroea, 
liitthatlittie,  ^eatinto  the  {>OBse8sion  of  Hardwick,  and  retnaSned 
bi  \&A  )[yo6)MB8ion  untit  the  termination  of  the  litigation. 

ISefiM  tlfe  daim  "ibaue  wto  tried,  Mrs.  Walden,  by  her  next 
Mdtad,  filed  ^  bill,  ai]e|;tng  the  foregoing  facts;  and  ^rthen  that 
llttr  ^u0bMd  xlBceiVed  this  property  in  %rast  fbr  her,  and  held  it  as 
Ifvatee ;  bat  fearing  ahe  could  not  auatain  her  clahn  at  Law,  pray- 
.Wlhat  this  property  might  be  settled  aa  a  proriaion  fer  her,  and 
that  the  creditor,  Harris,  might  be  enjoined.  Upon  Aia  bill,  a 
decree  was  rendered,  in  1846,  settling  one  ha]f  <^the  pitqieity  in 
dilute  to  Jeptha  Brantley,  in  trust  for  Mn.  Wakleay  and  prori« 
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diM  that  the  other  half  be  sold  by  ^^met^.  ^pcifc>  88  xpcfqyfx  in 
fi^ttity^-aiMl  the  proceeds  paid  to  Harris,  the  crjBii}iiU)r ;  ji^  "  ^^ 
the  said  receiver  19  Equity  proceed  to  collect,  aod  if  nn'rnQ0Diry, 
lb.  sue  fiif  the  hire  of  said  slaves,  that  may  have  accrued /gf  hie,(C9mo 
AfiBt  by  whomsoever,  since  the  levy  of  the  fi^Ju*  and  i^tnAf^  the 
aune*'  eqi&ally  between  Harris  and  Mrs.  W^14fl^»  jdi^ough  K^ 
.mstee.  ^  .    . 

r  Hooky  die  r^iceivjer,  commenced  an  action  of  if49Utifptiip  ^. 
•against  Hardwick,  for  the  hire  of  the  negjrcweSf  recjlting  in  his  pe* 

»iMofk  tt&e  decree  aboye  stated,     ypon  the  triali  cotinsfid  fpt  Itard- 

.  fvick  Cook  exceptions  to  the  action,  on  the  ground  of  a  nw^  iq£ 
privity  between  the  parties.  The  exception  was  overrylffii  bj 
|he  Court,  and  this  is  the  iirst  error  complained  o£ 

. :  Plaintiff  .below -then  offered,  in  evidence,  the  recQrd  )9^tbo  ]biH 
'juad  decree,  which  was  objected  to-^- 

-    ls(.  Because^  by  the  bill,  the  right  to  the  h<re  if  ifjfjL  v^as^  ij^ 
Hook,-  but  he  is  a  mere  agent  to  sue  in  the^  namcis. 
^2d.  Because  Hardwick  was  not  a  party  to  the  hiy. 
3rd.  Because  the  decree  showed  that  at  tho  ^i^^  HfLfi^Vjrju^  • 

•  look  possesion  of  the  property,  Hook  had  no  title  tjbkeretp. 

7he  Court  overruled  the  objecth^ns^  aud  l\is  docisioo  /f^jfUeg/^ 
«  error.  .  o  ^ 

Jeptha  Brantley  was  then  offered  as  a  witnessi  bj  2j[ook*  .Qb- 
jlMticta-r-that  ho  was  incompetent,  being  the  tni^t^  99iPW  ui4^ 
^decree  for  Mrs.  Walden.  The  Court  overruled  Jtl^e  ^bjeot;^* 
.aflid..dli8decisioa  is  assigned  as  error. 

The  defendant  below  proposed  to  prove  by  one  £.  C.  William* 
SOB,  a  contract  or  agreement  between  Mrs.  Wp4^9  m^^Hfurd- 
wickt  about  the  hire  of  the  negroes,  in^  September,  I84Sf  imr  the 
^  in  Equity  had  been  filed.    Objected  to  by  GO^Q^el  fivr  Qpok, 

4tPiBd-  rated  <Mi(  hy  the  Court,  and  this  decision  >  rrOyftpm^^^  Sif.  ^ 
a^raneoua. 

The  defendant  then  propo^  to  prove  by  Idia^a  |L  9a9!^.|d9 
that  Hardsrick  had  paid  him  $10Q,  as  the  fiae  c<w>jy»qtpd  bj  Mcy. 
cWaMeb  for  the  defibnGe  of  the  claim  c^se^  before  ^  .piSffpprty 

-  jijPQiBt  into  the  possession  of  Hardwick.  On  objfictipniby  plavpytif^ 
eounself  the  Court  rejected  the  evidence,  an4  4|is,dQcisi9y^^if  ^ 
uugned  aa  error. 

jDeftodatit's  cQuns^l  then  proposed  to  pzove  by  C,faarl08  /. 

^  Jeokina,  that  the  decree  in  the  Equity  cause  W8»  made  and  drawn 
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1»j  counsel,  and  rabmtfled  to  be 'signed  by  the  Jury,  byxoAMii. 
The  Court  rgected  the  evidence,  and  this  decision  is  assigned  as 
error. 

Defendant^  counsel  requested  the  Cobrt  to  cfaaVge  the  JuTy«— 

let.  That  from  the  decree  under  the. bill,  there  is  no  endenee 
of  title  in  the  plaintifT,  to  authorize  a  recovery  in  this  at^ien. 

2d.  That  if  the  Jury  believed  that  Hardwick  went  into  the  pos- 
session of  the  negroes,  under  a  contract  witb  Mrs.  Walden,  if  lia- 
ble at  all.  he  is  liable  to  Mrsl  Walden. 

3d.  That  after  the  bill  was  filed,  Hardwick  could  contra<;t  with 
Hn.  Walden,  he  being  no  party  to  the  bill,  espedally  if4ie  had  iio 
notice  of  it. 

The  Court  refused  so  to  charge,  but  on  the  contrary,  among 
other  things,  charged  the  Jury,  that  '*  In  this  cdse,  the  decree 
vests  the  legal  title  in  Hook  to  the  hife,  and  he  has  a  .right  to  re- 
covef  all  the  hire  in  this  suit,  against  Hardwick,  fpom  the  time  the 
C4>art  of  Equjty  took  jurisdiction  of  the  cause;  that  the  legal  title 
to  the  hire  was  separated  by  the  decree  from  the  legal  title  to  th6. 
^  property,  and  vested  in  Hook ;  that  if  Mrs.  Walden  had  been  a 
Jeme  tvie^  when  the  property  weot  from  the  Sheriff  to  Hardwick* 
she  would  have  had  the  right  to  contract  about  the  possession, 
and  Iron  Id  have  been  bound  by  it,  but  being  a  Jer^  cotert,  she 
conld  iDBkmMo  contract  to  impair  her  rights  af^er  the  Court.Df 
Equity  took  jorisdiction  of  the  cause;  that  the  hire  must  be  gov- 
erned by  the  decree." 

All  of  which  charge  and  refusal  to  charge,  is  assigned  ib  error. 

•  ■ 

I 

JoBNSToif  and  Thomas,  for  plaintiff  in  error. 

•• 

To  maintain  the  action  of  assumpsit,  a  jromtje,  express  or  isf 
plied»  must  be  proved,  and  the  contract  must  be  proved  to  have 
been  HMMle  hy  the  defendant  mth  the  plaintiff,  and  him  only.  1 
Saamd.  Ph  ^  Ev.  109,  42.  ^  R  ^  A.  437:  1  Eiut,  497.  8  T* 
R,  332.     BhMTfi  am  Aritans  at  Law,  328.    9  C  ^  P.  87. 

The  consideration  must  have  proceeded  from  the  plaintiff,  and 
at  the  dcfendsnt's  request,  express  or  implied.  1  Saund.  PL  if 
Ev.  146.     1  T.  R.  20.     Sir,  933.     Brvum  am  Actims,  328, 

In  all  actions  at  Law,  the  plaintiff  must  be  the  one  in  whom  the 
Ugal  right  was  vetted,  at  the  time  the  eause  dF  aetioa  'arose. 
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Br9W»  4m  ActiotUf  99,  103.     Broom  o«  Partiet,  I.    7T.  A.  50^ 

«47.     2Bing.2(k     ST.i?.d32.     B  Camp,  417.        ^  ' 
'^    A  contract,  being  a  mere  chose  in  action,  cannot  be  asaigncdy 
jM  aa  to  allow  the  assignee  to  sno  in  ha  own  name,     Ite  must  use 
the  assignors     Brown  on  Ac^foniflOS,  and  authorities  there  fitted. 
Covenants  do  not  ran  with  personalty.     Broom. on  Partiest  10. 
43  JSkut,  03.     10  EaHf  379. 

■  A  T^eeirer  is  one  appointe<}  by  -  the  €^ourt  to  provide  for  the 
'mtktj  at  property  pending  the  litigation — to  take  ewre  of  the  prop* 
■  trtyin  dispute,  and  pay  it  over>  an^its  profits,  to  the  party  event- 
ually entitled.  This  was  not  a  proper  case  nor- a  proper  lime  for 
the  appointment  of  a  receiver.  1  SmithU  Gft.  Pr,  628,  ^9.  2 
Mndd.  Ck.  Pr.  BennetVs  Ch.  Pr.  89.  16  Wend.R,  406, 1^1;  3 
DmneFs-Ch,  Pr,      . 

:  A  receiver  cannot  bring  an  actipii  10  his  own  name.  When  he 
adetf,  he  sues. by  permission  of  the  Court  of  Chancery,  and  sues  in 
the  nftmeof-the  party  having  the  legal  right.  1  Smithes  Ch:  Pr, 
639.      3  Atk.  750.     16  Wend.  410.    9  Bro.  C.  C.  86.     1  Mkns. 

€ak.R.eo. 

Th^  rights  of  third  parties,  neither  parties  nor  privies  to  a  suit* 
eaafiot  be  affected  by  that  suit. 

The  testimony  of  a  trustee  is  not  admissiiile  in  a  suit  ibr  the 
benefit  of  ihe  cestui  que  trust,  because  the  fund  is  to  b^|«id  to  him* 
tod  18  subject  to  be  retained  for  any  balance  due  'him  from  the 
oeUmi  fue  trust,  he  being  entitled  to  commissions. 

T 

C.'J.  Jbnkinb^  for  defendant. 

-    '*  .  '■ " 

The  detree  in  Chancery,  appointing  Hook,  (the  plaintifTbolow,) 
receiver,  vestirin  him  a  legal  title  to  th^hire  of  the  slaves  in  con- 
teal^  mccTumg pendente  lite,  and  the  defendant,^  Hardwick,  fk  legal- 
yf  liabk}  for  it^-bence  the  privity.  1  Starts  Equity,  §73; ' .  2  Sto- 
fy«  Equity,  HB31,  833,  834.  8  Paige's  Chancery  Reports,  §§565, 
388.  2  Roper  on  Husband  and  Wije,  117,  118.  8  Term  Rt- 
p^rts,  647. ' 

The  record  of  the  suit  and  decrete  in  Chancery,  was  -compe- 
tent evidende,  even  against  a  stranger,  to  show  title  in  the  plaintiff 
below.      1    Starkie's  Evidence,  212.     1    GreenUafs  Evidence, 

A  tnifltedr  'when  not  a  piarty  to  the  record,  ndt  liable  for  coats, 
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Hanlwick  c4.  Hook. 


H  a  ctNopeteiK  wiinetB,  tbou'gb  his  cestui  que  inui  may  have  an 
intcrcrt  in  ihe  record.  Piiliipt*  Evidemce^  41.  Norris  Ptake^g 
Evidence,  229.  1  Grtenleafe  Evidence,  (333.  1  Drngkue  Re- 
ports^ 140.  1  P.  H7//Mrjfu'  Reports,  289,^90.  1  Modem  Re- 
ports, 107. 

A  decree  in  Chancery,  having  been  put  ija  evidence,  aimply  to 
show  plaiiitiff*;(  legul  right — to  establish  privity — not  to  fix  defend- 
ant*fl  liability — it  was  not  competeint  for  defendant  to  attack  that 
jdecree  collaterally,  by  proving  that  it  was  founded  on  cooecot  be- 
tween the  pajrtica. 

By  the  Court, — Lcmpiun,  J.  delivering  the  opinion.- 

[1.]  Is  Hard  wick  liable  to  pay  hire  to  any  body  for  the  negroes 
which  were  in  his  possession?  Had  he  got  tho  custody  of  them 
from  one  capable,  in  Law,  of  giving  it^^s  all  lawful  claimants,  we 
apprehend,  are— then,  most  dearly,  ho  would  have  been  respoo* 
eiblo  to  no  ono  clac ;  and  might,  as  he  seeks  to  do  in  this  case, 
have  protected  himself  from  hire,  by  contract  with  the  claimant. 
But  Mrs.  Waldcu,  being  Vijeme  corert,  was  incapable,  in  Law,  of 
interpoHLug  any  claim.  She  herself  acquired  the  possession  of 
these  slaves  wrongfully.  The  Sheriff  had  no  right  to  give  it  to 
her ;  8n4»  consequently,  she  could  confer  no  right,  by  contract  or 
Otherwise,  upon  the  defendant,  Hardwick.  He  is,  therefore,  lia- 
ble for  hire  to  the  rightful  owner  of  the  property,  upon  an  im- 
plied assumpsit. 

[2.]  Is  Hook,  the  plaintiff,  entitled  to  sne  .for  and  recover  this 
hire,  as  receiver  1  We  see  no  reason  why  he  may  not.  The 
power  is  expressly  conferred  upon  him  by  the  decree  j  and  it  is 
competent  for  a  Court  of  Chancery  to  delegate  auch  authority. 
It  is  the  every-day  practice  to  do  so.  When  appointed,  hia  right 
relates  bacft  to  the  commencement  of  liis  priucipur^  title.  Baing 
substituted  in  the  place, he  is  subrogated  to  all. the, rights  of  the 
true  owners  of  the  property. 

[3.]  But  it  is  said  that  Hardwick  was  not  a  party  to  Ae  bilV 
and  that  therefore  the  decree  was  inadmissible  againat  hiok-— that 
it  was  res  inter  alios  acta.  Judgments  and  decrees  are  not  only 
evidence  of  the  fact  of  their  rendition,  but  of  all  ^  J^gal  covse- 
quences  resulting  from  that  fact,  whosoever  may  be  tho  parties  C# 
Ihe  suit  in  which  it  is  offered  in  evidenoe.    The  record  aiay  be 
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ifltrtrilacisd  WBere  it  eontftitateB  ocie  of  thee  tnunmieqfii  <if  tBe  psiw 
ty*B  title  to  an  estate,  as  where  a  deed  was  made  under  a  decree 
fa  CkMieefy.  Barf  «t.  Grmtz,  4  Wkeaion,  2tS,  ,S6,here  it  is 
jMMtMtetit»  by  the  decreei  to  establisli  the  plaintiff's  right,  as  re-* 
iAtetf  to  maintain  th^  action.  Tbe  defendant  is  not  afl^ted  i>j 
it.  He  is  entitle  to  every  defence  wEich  he  might  have  had.  had 
tke.iction  been  brought  by  Harris*  the  creditor/and  Brantley,  the 
tmstee  of  Mrs.  Wdd«th 

[4.]  Nor  4ms  it  error  in  the  Court  to  refuse  to  allow  Mr.  Jenk- 
hiM  to  testify  that  the  decree  ih  the  biH»  filed  to  prolect  the  wife's 
^BtpAy-f  was  itendered  by  consent.  This  would,  in  no  wise,  affoct 
its  TaHdity,  even  if  k  could  be  attacked  in  this  collateral  way. 
IRie  parties  to  the  proceeding  had  a  right  td  compromise  their 
controversy ;  and  why  shoald  third  persons  object,  provided  they 
are  not  prejadiced  by  it  1  Indeed,  so  flu:  from  there  being  any- 
tiiing  wrong  in  this,  I  had  looked  upon  it  as  a  duty  to  **  agree 
with  our  adversary*  while  in  the  way  with  him.'' 

The  Oourt,.  too,  ^vas  right  in  rejecting  all  testimony  which  was 
eitered,  either  for  the  purpose  of  proving  a  contract  between 
Bbrdwick  and  Mrs.  Walden,  exempting  him  from  the' payment 
^  hire,  or  the  expenditure  of  money,  on  her  account^  to  attor- 
iwys  and  others;  We  repeat, 'that  as  a  married  woman,  she  was 
{ikcapsible  of  contracting  in  relation  to  this  property*  it  not  having 
.been  at  chat  time  settled  to  her  separate  use.  And  whatever 
dfUn  Mr.  Hardwick  may  have,  in  Equity,  against  the  trustee  of 
Mra.  Wallen,  (and  that  he  is  entitled  to  relief,  I  Will  not  deny,) 
«tiIK-ho  cMnot  plead  them,  eithefr  by  way  of  payment,  or  set-off 
fo  tti  action  at  Law,  brought  against  him  for  the  undivided  bire  of 
'l!be  tM^proes;  while  the  title  was  joint,  and  before  they  were  dis- 
tributed betwe^  the  wife  and  the  creditor  of  her  husband. 

^{S.]  '  There  is  one  other  decision  excepted  to,  and  that  is  the 
mfiyng  of  the  Court,  that  Brantley^  the  tf ustee,  under  the  decree 
^  Mrs.  Wnlden,  was  competent  to  prove  the  hire  received  by 
Hardwi<^  To  disqualify  a  witness,  on  the  ground  of.intorest,  k 
laaat  be  fixed  arid  certain^  and  not  remote  and  contingent.  10 
Mbnr.  R.  21.  1  lb.  491.  3  Da//.  508.  2  J^/^,  399.  1  Term 
Jbp.  1B3.  5  Jokm,  Rep.  256.  And  Mr.  PhiUipt,  in  kis  Treatin 
M  Smiemce^  (1  volu$nei  40,)  xemarks,  that  ^  it  may  be  laid  ^lown 
fs  a  gdaflMvlTule,  that  executors  in  triist,  trustees  and  agents  am 
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Low  «».  T«wiM»  (lovenior,  Ac  - 


not  iQcmapeteDU  xneroly  on  the  ground  of  tfaebr  Jiftbilitj^  Uk  ac- 
tion/* 

It  never  wab  held  that  a,. naked  trust  would  exclude  one  front 
being  a  witney.  WUiUom  Trusieer,  227,  axd  cates  eiicd*\^l£hb^ 
icere  a  party  to  the  recordi  in  a^  Court  of  Lai^^  the  rule  would  b% 
otherwise ;  but  in  £quitj,  he  might -ev^n' then  be  examined  aa-% 
witness,  by  leaTO  of  the  Court,  w^icb-  is  granted  in  such  caaeSf  as 
'a  matter  of  course..   Marr  vr.  Ward,  2  Aih»  Rep,  228. 

Here  Brantley,  jas  trustee;  was  ntf^arty  to  this  suit.  He  is. not 
^responsible  for  cost,  nor  the  result,  nor  the  expense  of.carr-jfing  it 
•on. .  }Ie  is.neither  the  re^  nor  the  neaainal  par^.  There  is  noth* 
ing  then  to  disqualify  binif  and  we  ure  of  opinio^  that  his  tealinu^ 
ny  was  rightfully  recei¥9d« 


■  * 

No,  61. — The  State  op.  Gcorou,  ex  rd.  JbHif  H.  Low*'  .plaiiitjff 
in  error,  w.  GhfonoE  W.  Towrs^  Grovemor,  &c.  of  the  Stale 

,  ofC^eorgiayde^ndant 

* 

[1.]  Where  two  individilali  clalin  the  rij^ht  to  the  oflSce  of  Cleit  of  the  Ckwrt 
'.    of  Ordittsiy,  and  one  of  them  obtains  «  oommiasion  from  theOorernor,  it  U 

competent  for  the  Ju^iciaiy  to  go  beHind  the  commiMton^  and  to  mqviio 
>     ialo  the  validity  bf  the  election,  and  decide^  the  righti  of  tho  Y-itrttiritiag 

parties,  notwithstanding  the  G(>Tem6r  may  have  issmed  a  compiiaaioa  lo 

one  of  them,  frdtn  the  evidence  before  him. 

[2.]  The  issuing  a  commission  bj  the  Governor  to  snob  Clerk,  is  n^^iely  s 
ininisterialact,  required  by  Uiw,  and  not  a  duty  enjoined  bj  the  Constkn- 
tiott,  and  is,  thetefon,  oalj  p^ma  Jam  evidenceof  tide^to  the  oflfee,  wd 
not'cono^iMfw.  '  ' 

[S.]  However  clear  it  may  be,  as  a  gener^  kgtd  propontion,  that  whets 
.  mere  m^aMtfma/  act  is  required  to  be  performed,  by  law,  on  die  part-of  sa 
executive  officer,  and  individual  rights  depend  on  the  perfonnaDce  of-ikst 
act,  that  the  proper  tribunals  of  the  country  have  jurisdiction  to  complin 
perfonaauce ;  yet,  for  poUdeal  reasons  alone,  the  Cliief  Magistiate  of  the 
Slite  cannot  be  oompelled,  by  mandamuMt  to  petform  sneb  miniaterial  icL 
C«.l  Whan  tba  felator,  applying  fof  a  mmtmrnui  nik  against  thd  Ooyemor,  lb 
fometo  him  aixnnmiMiotias  Clerk  of  the  Ooort  of  Oidiaaty,  had  foded  It 
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Low  9«.  Towm,  Governor,  dec. 

,-  ,      *        : . : • ■ ■ 

«slj^>lish  kit  title  to  the  office,  by  the  jmdgmeiit  of  a  Coon  of  oomptftent 
jarudiction :  Held,  tl|at  the  Court  had  no  jurisdiction,  according  to  tho  re> 
Itfor**  pwn  showing,  to  award  the  mandamuB  mUi  against  the  Govemoif. 

•  •  ■  * 

Applicatiofi  for  a  manddmm  ai§ciute>    Decided  by  Judge 

Johnson,  22d  March,  1 850. 

^  This  was  anr  application  for  a  mat^iamui  to  compel  the  Goveni- 
gt  to  issue  a  oomiqission  to  the  relator,  John  H.  Low,  as  Clerk 
flf  ^'^Court  of  Ordinary  o^  Henry  County.  /The  petition  for  a 
H^ifftdamut  nin  set'forth  the  following  facts :  - 

On  the  second  Monday  in  January,  1847,  John  H.  ]^ow  w;aa 

•  elected  Clerk  of  the  Court  of  Ordinary  of  Henry  Cpun^y^  and 
Was  duly  commissioned  and  qualified.  .On  the  first  Monday  in 
January,  1849,  Peter  2$«  Ward  and  four  others  were  elected 
JlUtfiees  of  the  Inferior  Court  of  Henry  County.     Oi^the  second 

-Mooday  in  January,  1849,  before  the  Justices  elect  were  com- 
missioiied  and  qualified,  Columbus  W.  Smith  and  iwa  others^ 
being  a  majority  of  the  Justices  of  the  eld  Court,  re-elected  Low 
Ctet^k  for  the  next  bnauing  two  year6,  and  transmitted  the  certi- 
fictta  of  hid  election  to  the  Governor,  as  required  by  law.  Garry 
-Gfiee^  one  of  the  old  Court,  without  any  authority  from  the  Go- 
wmrncfT^-oti  the  same  dfiy  proceeded  to  swear  in  two  meipbers  of 
ibe-jiew  Court.  Aflcr  the  election  of  Low — ^but  oil*  theaame 
day7-4he  new  Coifrt,  withoiU  Clerk,  Sheriff  or  record,  proceeded 
-fe  aiid  eMbted  one  James  Pyron.  Clerk  of  the  Court  of  Or£- 
nary^or  the  next  two  years,  and  fraudulently  "transmitted'  a  cerci- 
fioaie  of  his  election  to  the  Governor,  who  soon  thereafter  issued 
{iisommisfiSon  to  James  Pyron.  At  the  April  Term,  1849,  of 
Heiiry  8nperioc.  Court,  an  inibrmatiDo,  fn  the  natute  of  a  yrtit 
d[  fmo'wafTantOt  upon  the  relation  of  John  H.  Low,  issued 
a^^amst 'James  Pyron,  to  inquire  as  to  the  authority  by  Which  he 
CKerclsed  the  said  office;  and  aifter  hearing  hb  return  thereto^  a 
jad^ment  of  omsier  wa3  granted,  removing  Pyron,  from  the  said 
offee,  which  judgment  waa .  unreversed  and  unappealed  from. 

•  Affair  this  judgmehii.LbW'  again  applied  to  the  Goverpor  for  a 
*  cfqnntoion,-who  refused  to  issue  a  aomnrbsion  to  him.     In  con- 

flD^aenee  of  which  refbsal,  the  new  Court  again  appointed  Py- 

xxnk'Cleif)c«  which  appointment  was  recognized  by  the  Governor. 

^The  '^ition  failiier  stated,  that  the  Judgment  ixf  ouster  had 

~    'vol,  fui.  46.' 
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Law  r#.  Towns,  Governor,  &c* 


been  officUll j  cimimaiiicated  to  thd  Governor,  and'he  requealed 
md  required  co  commissioB  Low,  whicb^  l^  had  refused  to  do. 

On  this  petirion,  Judge  Jo^tuoHt  on  the  18th  'December,  1849»' 
granted  m  ^moMdamut  nUi,  requiring  the  Grovernor  to  show  cause,, 
on  the  fourth  >fotNLij  in  February,  IS^tf,  why  be  should  not  ia- 
ane  a  coimnission  to  the  petitioner. . 

In  respond.  Gov.  TotcmSf  **  to  maniiest  his  respect  for  the  ju- 
&ial  department  of  the  State  Government,"  and  **  without 
therabv.  in  any  degree,  acknowledging  the  jurisdiction  of  the 
Court  over  him,  as  the  Executive,  by  mandammstOt  waiving  by 
his  response,  any  power  or  right  conferred  to  him  by  the  peopliOK 
mnder  the  State  Constitution,'*  "  submitted  the  foQpwing  coiiaid- 
cntioBS  and  raasons  why  the  Court  should  not  take  'farther  cog- 
nizance of  the  case  mad^  upon  the  relation  of  John  H.  Low :  . 

**  Lst.  Because,  as  Governor  of  the  State,  deriving  his  poweia 
Ihm  die  Constitution  thereof,  he  has  been  mioulo  a  poior^nate, 
separate,  distinct  and  independent  department  of  the  Govern- 
ment ;  and  as  the  Executive  Magistrate,  filling  said  department^ 
lie  is  not  subject,  in  the  discharge  of  any  duty,  or  the  exeroae  of : 
•ttv  power  within  the  range  of  hi^  department,  to  the  mandate  pf 
die  Judiciary,  but  is  amenable*  alone,  for  a  fidlure,  or  oitiissioni^ 
oi^relusa]  to  execute  an  Act  of  the  Legislature,  to  tha  people  of 
CKeoi^gia. 

^  Sd.  Because,  by  no  just  hilerpretatton  of  the  Constitution  of 
Georgia*  can  a  separate,  distinct,  conordinate  and  co-equal  ^offiioer 
be  made  a  subordinate  and  ministerial  officer ;  oQigedi  under  the 
penalty  of  contempt,  to  obey  the  inaitdate  or  order  oi  his  c6^ 
equal  and  co-ordinate,  in  any  manner,  whatever,  con<$emrng  bis 
executive  duties;  and  because,  the  Judiciary,  having  no  sqch 
panmount  powefl>y  the  Constitution  over  the  Executive,  it  cam 
derive  no  right  from  the  Legislature,  so  as  to.  change  erliUer  tbe 
distribution  of  powers  and  dudes,  as  prescribed  in  the  Consdtv* 

I^  third  ground  was  taken  in  the  response,  denying  that-ftoj 
judicial  decision,  establishing  relator's  right  had  been  commutii- 
cated'  to  respondent,  which  was  waived  oh  the  hearing. 

The  Court  refused  a  mandamus  absolute,  on  die  ground  that  a 
writ  of  maniamUi  will  not  Ko  from  the  Superior  ConH  aguoitt 
die  Governor  of  the  State  of  Georgfa^  to  cpmjiel  the  perfbrnqncfl 
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•  _ _      _  *  _  

^—^-^^^^      ■  ■  ■  *  ■■^■■■■■11  ■■  ■  W^M^I^^M^i^i^^^— 

Low  v«.  Tdwbi,  GoTombdr,  ioc. 

.'         ■  ■  ■■■■■■  I  ,  ■ ,    ■  „ 

dT  mrScx  whicBVas  Gt>vernor,  he. is  required  by  law  to  perfiimi« 
and  which  ho  refuses  to  perform.  •*' 

To  this  decision  Low,  by  his  cobnseh  excepted,  and  alleged  the 
same  to'  foe  erroneous. 

Der&L  &  Nolan  and  R.  V.  Habdbman»  fbr  plaintiff  in  erroi*! 
cSled^^ 

C&MikuMi^  rf  the  State^  €tri.  3,  97.  B&nner  vs.  7%e  State  e£ 
Hi.  PUU,  7  Oa.  Rep.  473^  KendaU  ve.  the  United  Statee,  U 
Pet&if  eiO. 

t.  L.  Haatiifl  and  A.  H.  Kbnan,  for  defendant  in  error/ 

Foints  made  and  liathorities  cited  by  Itebson  L.  Habbi^  fbr 
Arfendaht  in  error — 

'  The  writ'of  mandamus  will  noi,  m  any  ease,  lie  to  the  Sxecutiv^ 
but  can  h6  directed  only  to  he€^  of  departments,  upon  whom 
the  Legislature  have  imposed  Ministerial  duties  not  in  conflict 
with  their  political  duties  to  the  Executive.-  Marknry  ri.  Madi^ 
Mt,  1  CranMs  Rep.  137.     Case  of  Kendall,  12  Peters*  R.  610. 

The  maxim,  that  for  every  wrong  there  is  a  remedy,  cannot, 
lipien  proper  examination,  bo  fcmnd  to  furnish  the  fountain  of  the 
power  chiimed.  For  its  just  interpretation,  see  Broom's  Legal 
Maadms,  pp,  43,  44,  80. 

''The  other'  maxim,  that  a  private  inconvenience  must  he  pef> 
mitted'to  go  unredressed,  rather  than  a  public  incontenidneo  W 
'^Sr^tedby'the  attempt  to  furnish  a  remedy,  controls  the  first 
Broom's  Legal  Maxims,  p,  77. 

f  '  ^atthe  writ  o£  mandamus,  in  England,  is  an  executive  and  ndt 
tf Judicial  writ;  thdugh  issuing  out  of  the  Queen's  Bench  it  al* 
Ways  runs  in  her  name.  3  Black.  Cmn,  1 10.  Bacot/Cs  Ahridg.  tilA% 
tfastdamus.     Sx parte  Crane,  5  Peters'  Reps.  100. 

In  Geqrgia,  the  power  to  issue  this  writ  is  conferred  on  th« 

fStfjp^dr  Courts,  by  the  Constitution ;  yet  tho  character  of  it  is 

tot-'fai  substance  changeda,4ior  has  it  ac<}uircd,  by  the  constita* 

ioiiff  delegation,  any  new  force  or  larger  extent  of  jurisdictimi 

^an  it  had  iii  England,     tt  goes  in  cases  where  it  is  necessary* tO 

my  (kit  their  judicial  powers  a]B;ain8t  precisely  the  same  ififeriot 


mmtEHE  ccfraT  op  gbobgia. 


urn  eonipalfive  nag*  in 

woald  iaTe  belonged  to 
to  its  genenl  jwrisdictioD. 
«f  is  br  tbe  ConstitntiaB.     Adoring 
kJT^A.  ^-mBt'9  jhr.s:^ 
Jl  aoBiet  JL  :^  f jrm»  otf"  wriflESL  Bade  aececsaiy  br  tbe  cbaiige 
vrsL  X  Gs-n-emiaeau  it  ob3t  satborixei?  by  oar  AdopUDg 
«&d  fcr  w  so  »o«3d  &em  to  2«it  maulMr  depsitaieiits  and 
B  imt  CnweiiiBici-     Pnnung  tbe  sfoit  of  that  Act,  nod 
OLk^TSf  £1^  jt&v.  i^  mrmimmmM  skptdd  alwmy*  tmm  m  tJk€ 
(C  '^  ibe  GrC'T^emor  of  Georpa."     ^d<»pria^  SUttmUt  17S4, 


t    »A^ 


-i£  B«c  5e  a^ainit  ibe  Executive  of  Georgia. 

E^  JiiMmim  ffx.  Ctrnptim.  S^aiwfjnr  GtmeraJ^  decided  by  Jtidg€ 

lit  vH  IMC  be  ID  cao&pcC  ^e  Gtiinnor  to  iane  a  cwimniwwoiL 
twd^'H-'Smffiemms  U  CI  S^Digat,^  3S4 — citimg  Hayrkims  w. 

IW  aajtKiCatsft.  b  into! if  andjadkiaiydgparteienta  of  goTem- 
SKnlL  ^fcjmii  a»  KeMf«nie.  diidBcf.  independent.  Co-ordina- 
H«  «nd  <«fanittf  are  aair  inyRod  from  tbat  declaration.  {1, 
«c.  I.  OMwacMB  ^*  €emwm. 

-  TW  difCibntMtt  of  povraxv^ii  tbe  Kmitafipna  and  reatrictiona 
m^  ivft  tW  exntaw  of  odHersL  pteclnde  tbe  idea»  Cbat  the  para- 
power  nHertad,  ia  coaaooant  wilb  our  form  of 
41.  mt,  1,  Cm.  Stear  ef  Gtttgku 
«W«bt  |K«i^er»  of  dK  G^renanent,  coaabdng  of  tbree  claaies, 
Weai.  bj  tbe  Cuiitiinttqiw  appoitioiied  among  tbe  depart- 
it  i»  Tnwne^  tbat  k  m  naa  wiibin  tbe  coaapelenc j  of  die 
ii^a»4MHia»ar  «irnl^Mnae  cmfiwwtdi  nor  can  it,l>y  a 
knr  iaif^^iB^  any  dnty,  degndo^tbe  fixocntiTe  from  tbe%giuiti^ 
Itn^  bim  by  tbe  OoMMadoft.  \l^mH.l^  Cmu.  Qtu  Marhvy 
m  JiaKhawif  1  C>M(^  1S7. 

TW  Jn4|PM  of  tba  ^qwnor  ConrtabsvingofMil  judicial  poa^ 
eia  by  tbe  CctttomtMu  it  Mfowstbat  one  of  diem  cannor  be 
ipenfcp^iW^iC  in  a  civi)  «tk«  U>  obaj  any  writ  iasaed.  hj  anotbert 
iwbubir  tbat  writ  be  Biearfawat  or  mUMrimmi,    See  {1^  ar«  3, 
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Lovi^  ««.  Tbwnt,  Goy^nmr,  Jbe. . 

^  Bbmben  of  .the  Lagu^ture  are  .exempt  from  «npett'or  iiapri- 

ecNimetit)  in  -civil  casefr,  during  the  time  ihet^  arif  engaged  tn  tJ^ 

* 

huim^ 9f  legUlatum,-    §14, ar^.  l,  Gmu,      *  .     *■ 

-It  10  a.  necessary  rmplication  from  the  consaderatioQ  of  ibe" 
fimetionft  of  the  Executive — th6  equtdity  of  rank  with  the  other 
(lepartmedts,  and  being  entitled  to  the  same  privUf  ges  that  they 
yaoso  that  th^  Governor  cannot  b^  liable,  to  arrest,  imprison- 
■iMt  or  detention,  while  he  it  in  the  discharge  of  the  dntiai  fif  hie 
^jfioet  and  for  this  purpose  his  person  roust  he  deemed  taposMwa* 
«r  least  iii  eiyil  eases,  an  qfidal  intiofaSiliiy^  3  Stary^s  Cam.  an 
OMMiihUian,  419. 


i  -  • 


By  ihe  Gwr/^^— 'Waenbr,  J.  delivering  the -opinion. 

'  '^  This  is  an  application  on  tho  part  of  John  H«  Low,  the  relator, 
Ibr  a  mofiJaiMttfattt  against  Governor  Towns,  to  shoW  cause  why 
bMhould  not  issue  to  him  a  commission  as  ClJDrk  of  the  Cevrt  of 
Onfioary  of  Henry  County. 

-Jt  appears-from  tho  record,  that  Lew,  the  relator,  was jelccied 
CkA  <^^he  Court  of  Ordinary  of  Hisnry  .Coonry,  in  JaiHilury, 
1847f  for  the  then  ensuing  two  years;  that  in  January,  18499 
L9w,  the  relator,  claims  to  have  been  duly  re-elected  to  the  ofiee 
by  the  old  Court,  for  twd  year8,4ind  that  James  Pyron  also  claim* 
eito  ha^O'  been  diily  elected  to  the  satne  o£$ce,  by  the  newly 
elected  Justices  of  the  Inferior  Court,  in  January,  I f)49, -for- the 
ssisuin^  two  years.  Both  applicants  for  the  office  presented' 
^rtificates  of  their  eleetion,  to  tlio  Executive ^Departmeo^  and- 
demanded  a  commission*  The  Governor  issued  a  ctrnimissjon  la 
f  yvon,  who  was  appointed  by  the  new  Court,- and  refnsed^  ta 
commission  Low,  who  was  appointed  by  the  old  Court*  SubijjO- 
q«ently,a  writ  of  fno  warranto  was  filed  in  the.  Superior  Court 
of- Henry  County  against  Pyron,  and  at  the  April  Term  of  .that 
Comti  in  the  year  1849,  judgment  of  ouster  was  rendered  against 
Pyron,  ousting  him  from  the  office  of  Clerkr  on  the  groond  ihe^t 
ii  was  not  elected  according  to  Iqw,  At  the  October  Term*  1849» 
of  Henuy  Supepor  Court,  >another  xu'der  was  m^de.by. that 
Court,  ordering  the  books- and  papers  appertaining  to  the  office 
oC  Clerk  of  the  Court  of  Ordinary,  to  be  turned  over  to  the 
CSnrk  holding  a  commission  issued  in  1847 ;  but  there  ia  no  judg- 
sl^iit  of  any  Court,  deciding  that  Low,  the  r^^or,  was  kgally 
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I^w  rw.  Town*.  (.loremor.  Sue. 


i^ecceJ  to  tbo  office  of  Clerk,  in  January,  1 849.  Tho  &ct  ap^ 
penrintr  on  ihc  fiice  of  the  record,  that  the  books  and  papers  op- 
pcrtaiuinfr  to  the  office  were  directed,  by  the  judgment  of  the 
"Snperior  Court,  to  be  turned  over  to  the  Clerk  hohling  a  commis- 
■lon  issued  in  1^47,  cleaHy  shoMT^,  that  the  Talidity  of  Low's 
eftction  in  January,  1849,  was  not  determined  by  the  Superior 
Coarty  but  remained  an  oprn  question.  Such  being  the  facts  of 
the  case,  in  December,  1849,  application  was  made  by  Low,  to 
the  Judge  of  the  Superior  Court  of  the  Ocraulgee  Circuit,  for  a 
maHiUimu9  nisi,  calling  upon  the  Governor  to  Show  cause  why  he 
should  not  issue  a  commis^on  to  him,  as  the  duly  elected  Clerk 
iu  January,  IS 49. 

To  thitf  mundamun  nisi  the  Governor  responded,  denying  the 
jurisdiction  of  the  Court  tu  issue  a  mandamus  against  biro,  but 
does  not  admit  the  right  or  title  of-  Low  to  the  office  which  he 
chiiras. 

*  [1.]  In  Pifls  vs.  Battrter,  this  Court'held,  that  tho  issuing  a  com- 
'mission  to  the  Clerk  appointed  by  the  Court  of  Ordinary,  by  the 
Governor,  as  required  by  the  Act  of  1799,  was  iL  ministerial  act, 
aad  that  it  was  competent  for  the  judiciary  to  go  behind  the  com- 
misBion,  and  to  inquire  into  the  validity  of  the  election  of  tho 
person  so  commissioned,  at  the  instance  of  an  individual  whoso 
rights  might  be  prejudiced  thereby.     7  Ga.  Rep,  479. 

The  power  of  the  judiciary  to  inquire  as  to  the  right  or  titlo 
of  one,  holding  and  exercising  the  duties  of  an  office,  under  a 
eonmission  from  the  Governor,  has  been  gravely  questioned,  as 
tftAng  an  unauthorized  interference  with  the  duties  of  the  execu- 
tive department  of  the  government,  and  those  high  in  authority 
have  bedn  made  to  feel  '*  an  involuntary  shudder,  as  if  at  the  near 
approach  of  grasping  power,  tho  judiciary  was  about  to  plant  its 
iron  heel  upon  a  prostrate  Constitution."  With  the  most  pro- 
found respect  for  the  executive  department  of  the  government, 
we  earniot  assent  to  the  propositiob,  that  the  mere  ministerial  act 
of-  tlie  Governor,  issuing  a  commission  to  an  individdal,  shall  be 
mmdnsive  evidence  of  bis  right  and  title  to  the  office  whioh  he 
claims  under  it,  and  that  tho  Courts  have  no  poller  or  adtbority 
to  look  behind  the  commission,  and  adjudicate  the  rights  of  the 
partios  claiming  the  office,  under  the  Constitution  and  laws  of  the 
Statei.  In  this  country,  supreme  powet*  exists  in' the  people 
tttitae,  and  they  have  created  certain  offices  for  thtir.  men  benifif* 
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mm  II  ■  .1  »  « 


^e  Cierk  of  the  Court  of.  Ordinary  derives  fiis  ofHee  from  the 
ConBtitntioH  fmcL  i^  lawt  not  from  the  prerogative  of  the  exc£u- 
tiy»  department  of  the  govemmeiiU 

..  [£.]  Tho  tenure  by  which  th^oiiice  i&  held,  does  not  depend 
«m(on  the  commission  which  the-  Grovcrnor  may  think  proper  to 

.iMue  ^  that,  it  is.  true»  may  be  prima  facie  evi^nce  of  bis  ap- 
pokiCment;  but  suppose  the  certificate  of  ap{)ointment  furnished 

'  die  Governor'  had  been  forged,  and  the  person  eommissioncd  by 
tioi  bad  nerer,  in  iact»  been  appointed  by  the  Court  of  Ordinary 
i|a.-ita  Clerk  1  Shall  the  ex  parte  proceeding  "of  issuing  a.  ^m- 
nsaion  by  the  GoTemor,  who  has  no  power  to  summon  a  Jury 
t0  .try  queaijons  of  fact,  or  comiiiand  the  attendance  of  witnesses, 

.  b*.  hekl  ^ondtuive  as  to  the  rights  of  the  citizen,  claimed  under 
tiw  laws  of  the  land  ?  The  validity  of  the  title  to  an  office  cr^* 
ed  by-law,  is  a  judicial  question— one  which  it  .is  not  only  the 
dnty  of  the  Courts  to  decide;  but  one  which,  in  oux  judgment*  it 
V  the  exclusive  province  of  the  judioiacy  department  tb  deter* 
lifiiiet  notwithstanding  the  Governor  may  hareoomtnissioned  one 
of  ihe^laimantSf  The  commissioniug  Clerks  is  no  part  of  (lie 
daty<49njoined  by  the  Constitution  on  the  executive  department 
of  tbQ  govemment ;  nor  has  the  Executive  any  discretion  as  to 
whq-shall  be  appointed  Clerk  of  the  Court  of  Olrdinary;  all  that 
tkto  Oovemor  is  required  to  do,  by  the  Act  of  1799t  is  to  commif^ 
MR  the  Clerk  who  shall  be.  appointed  by  the  Court  of  Ordinary. 
8jr  the  sixth  section  of  the  third  article  of  the  Constitution,  the 
poljrecs  of  a  Court,  of  Ordinary,  or  Registers  of  Probates,  are 
vested  in  the  Inferior  Courts  of  each  County  in  this  States  which 
Xlifeiior  Courts  have  iho  power  to  v^t  the  care  of  the  records 
tndotheir  pcoceecUngs  thereon,  in  thp  Clerk  or  such  other  person 
af- they  may  appoint.     PWnce,  911.' 

'.  Bj  the  Ist  section  of  the  Act  of  1799,  the  Courts  of  Ordinary 
IB  'each  county,  are  authorized  to  appoint  their  own  Clerks»  lo^ 
AfM  he  eaaimdstioned  by  the  Gavtmor,  Princet  231. 
'..Ifttwillbe  i^rceived.that  the  Clerk  of  the  Court  of  Ondinary 
d^p^vea  his  right  to  the  office,  vfhen  appointed,  not  from  the  exec- 
-4iiiTe  department  of  the  government,  but  from,  the  Constitutioh 
and' the  law.  Deriving  his  title,  to  the  office  fr^m  the  Constiicu- 
Jjon  and  the  laws  of  the  people  of  the  State,  when  appointcuL  in 
^•ccoBdance  with  tjie  law,  he  acquires,  a  vested  right  to  all  the  ben* 
'efiU  -avising  therefrom,  which  -tbe  kti^S-'of  bi^  coaoti^  wil}  pror 
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tect.    T«  witkboU  froa  the  Cleric,  wWo  legally  mppMoted,  Us 
m^idk  Ike  law  ettddes  hhn  lo  reoehre  from  the  Go- 
K  sot  ob2j  a  r^Uiim  ^ike  /tfie,  bat  of  a  vetted  legml 
When  a  eoaeeat  ariaei  bctirecii  two  iodividiialBTespectiiig 
be  altbea^  oae  of  Ae  paities  may  derive  bis  claim  tbere- 
■MBUsoB  from  the  GoTemor,  iamed  in  -acoordanee 
jadfaaenc  frooi  the  erideooe  befinne  hhnt  a«  to  which  of 
\mg  paitiea  waa.legaBj  dected  Clerk,  the  judicial  tri> 
of  &e  Slatv  hare  the  appropriate  jariadictioa  of  the  qveik 
proceed,  aeeerdiag  to  the  comae  of  the  Conamop 
Law,  aad  fiaalhr  ailjo^eate  the  reapectire  rights  of  the  parties 
as  to  who  was  le^alhr  elected  and  entitled  lo  the  commissioD,  an- 
the  law.    Tbai  is  a  gorennnent  of  low  and  not  of  aica,  ttad 
drpaxtmeat  of  the  goremiaeDt-is  the  legitimate  aqd 
tepavtaeaC  to  inrestigate  and  decide  opon  the  TOdted 
righis  of*  TwdiridasW,  when  aoqaired  under  the  Coiiatitatiofi  >  and 
la^a  of  the  land*    If  the  e»ccmi*e  oftper  of  the  goremment  has. 
ihe  power  and  anthositj  to' Test  the  office  of  the  Clerk  s^  the 
.^  ,^1^  Omat  of  OrdinaiT  in  each  pecson  as  he  naj  dioose  to  cMaaicf- 
^  ^   <<— ^  v^M  he  has  the  power  to  repeal  t)iat  pait  d  the  Constitn- 

tees,  that*  the  Ij^bisr  CanrljAalf  kare  power  to 
of  the.  veooids  ai^  other  proceedings  therein,  in 
the  Clevkorsnch  other  peiaon  as  liejr  auijf  appnmtJ'     The  poW- 
er  of  appointing  a  Clerk,  is  vested,  bj  the  Constitution,  in  the 
Inferior  Coonrt,  sitting  as  a  Cont  of  Ordioarj,  and  all  the  Go- 
Tei«or  has  to  do  with  the  appoiatawnt,  is  to  essuaijfton  the  indi- 
vsdud  who  shall  he  appointed  according  to  law.     The  Statute 
expreadj  dediea,  that  the  indiridual  appointed  Clei^  hj  the 
Comt  of  Qwiinanr,siUfl  it inaiBiiiiaiBril  5y  tke  Goaenssr,    Bntit 
is  said,  the  Cletk  legalhr  appointed  to  the  office,  may  perform 
the  dniies  of  it,  without  a  commission ;  that  the  commission  is 
not  ahsointiiT  necessary  ior  hoa  to  enjoy  the  benefits  accruing 
IKmu  the  offioe.    As  a  general  rule,  this  may  be  true;  but  vre  ap- 
prshend,  according  to  the  peculiar  provisions-of  our  Statute  of 
ld09,  a  oommission  is  neoaassry,  before  the  party  elected  Clerk 
can  mter  «pon  the  disdwrge  of  his  officii  dudes.     That  Act  de^ 
elarss.  that  Clerfcsof  the  Courts  of  .Ordinary,  (and  other  offieeis 
SfKtfifiad  in  the  Act,)  who  are  in  office,  riiaU  perform  all  the  da» 
ties  of  their  respectiTe  offices,  daring  the  time  iat^vening  he- 
the  eieotion  and  aMmmssMi^.Qf  their  aneoeiseni  with  all 


I*^"^ 
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A6  responsibilities  to  .which  they  were  liable  previous  to  said 
.election,  frmctt  177.  This  Act  clearly  contemplates,  tliat  the 
aewly  elegfed  Clerk  shall  not  enter  upon  the  discharge  of  bis  of- 
ici^l  duties  until  he  is  'commiuiomed.  * 
.  The  Clerk  appointed  by  the  Court  of  Ordinary,  then,  is,  und^ 
the  law,  entitled  tp  have  a  commission  from  the  Governor.  It  is 
hisTig£t  to  have  the  cominiasionj  under  the  law,  not  only  as^tbe 
etridmce  of.  his  appointment,  but*,  as  we  have  shown,  it  is  neees* 
•ary  for  hira  to  have  it,  to  enable  him  %o  entpr  mpon  the  discharge 
.of  hie  official  duties.  We  have  shown  thiu  the  judicial  tribupals 
pf  die  State-liBvo  jurisdiction,  in  a  oontest  between  two  individr 
u^ls  as  to  the  right  to  the  office  of  Clerk  of  the  Court  of  Ordi* 
aary,  to  adjudicate -that  question,  akhough  one  of  them  may  de- 
rive bis  title  to  tiie  office  under  a  comtnission  from  the  Governor, 
fiat  suppose  thd  appropriate  tribunal,  had  adjudicated  the  ques- 
tion, that  Pyron'was  not  elected  to  the  office  according  to  Ijiw, 
and  vacated  bis  commisHion,  and  that  t^ow,  the  relator,  was  duly 
and  legrily.electQd  tlie  Clerk  of  (he  Court  of  Ordinary  of  Henry 
,  County^  and  thai  the  decision  of  the  Court  had  been  duly  certified  ". 
to  the  Governor,  and  he  should  still  refuse  to  cummiHston  him,  ia ' 
Low  without  any  remedy  for  thia  acknowledged  wrong  ?  The 
proper  judicial  tribunal  of  his  i^ountry^  has  established  his  right 
|o  the  oflice^and  his  right  to  have  the  commission  to  which  the 
law  ^wlsrea  he  is  entitled.  This  question  was  partially  consid- 
ered by  this  Court,  in  Bonner  vi.  Pitis,  and  it  is  difficult  to  pcr- 
^ve,  a<H:ording  to  the  general  principles  of  the  law,^  why  it.  is 
tbat  ilie  citizen  should  have  a  rights  and  not  have  a  remedy  to 
-<^^Ge  that  right ;  especially  where  that  right  depends-  on  the 
yerfennance  of  a  .mere  ministerial  act,  enjoined  by  the  peremp- 
^pry  enaclvient  of  the  law.  "  The  very  essence  of  civil  liberty, 
(^ja  Chief  Justice  Marshall,  in  Marhwry  vs,  Madison,  1  Oram^t 
146f)  c^tainly  consists  in  the  right  of  every  individual  to  claim 
tlM  jNWtoc^ioM  ef  the  laws,  whenever  he  receives  an  injmy.  Ou» 
fl^  diB- first  duties  pf  government  is  to  afford /^«^ /?ro<ee^i^..  In 
6|i9«t 'Britaiut  the  King  bimself  is  sued  in  the  r^pectful  form  of 
f^^tition*  and  he  never  fail^  to  comply  tdth  the  judgment  (/  kis 

Omru'' 

KaeksUme  states  it  to  be  a  general  and  indisputable  rule,  that 
riAre/tbere  is  a  legal  right,  there  is  also  a  hgal  remefty»  by  fait 
r.Mddu  at  law,  whenever  that  right  i$  invaded.    3  JU^  CSmi.  fA. 
«bx  Yin  47 
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l£  iKe  CiHin  Imi*  jvrisilictioii  to  icnAe' ihe-  ques(itm  ^  rigktl,  it 
WHjJd  ji««B  tt  4»a«^l  ta  havcjurisclictickn  to. enforce  ^ol  r^^l/ 
fcc.  w  K*c^M^me  MT5,  authority  to  try  would  be  rain  ai)d  idl^ 
wiciiou:  ah  jiuthori;y  to  roilrcss;  and  thoitenteiicopf  a-Court  would 
W  CiHta^Kuptibiei  Hule»  that  Court  h{id  power  to  Gommand  the 
•SL^'u-.kni  of  it.     li^.  Ohm.  ^42. 

in  K*-miL:ii  V4.  TAr  Vmiud  Staiffi  Mr.  Buthr^  the  Attorney 
^ticr-Al.  aJiuitli^  iu  hi^  ar9iimont»  that  if  the  President  of  the 
ViMttnl  Scaii^  ira»  rtvjuired.  by  lav,  to  perform  an  act  tncrely 
wkimcitcna*.  aud  tNW£<»ry  to  the  ctimpletion  or  enjoyment  of  the ■ 
rni:)M9  of  inuiridua):!!*  W  ^houkl  Ih^  regarded*  qvoad  Aor,  not  aa  an 
«irrrw/inr.  but  a$  a  niert'Iy  Minivfrrici/ otHcor;  and,  therefore,  Hftble, 
tQ  b«  dinft^etl  Jiiul  com|K4led  to  the  perforraauce  of  the.  act  hf 
mrnndxtmns.  if  Coo^re««  saw  til  to  gi^e  the  jurisdiction..    US  Pe^ 

In  thi«  Stttto.  (ho  Jiidti^nit  of  the  Su)>crior  Courts  hare  the  pow« 
glV  Vxprossj^Ty  confer n^d  by  the  ConstitutiiHi.  to  issue  writs  of  man- 
\  j^o*  aud  uU  i^hor  %vrit9  which  may  be  uecessary  for  car^ 
thoir  power*  fully  into  otfect,  Frince,  Olh 
Krmtiitiirs.  Ta^  rmittti  SttiirSf  Mr.  Justice  TkatnpstmriTi  de- 
iDir^he  judgment  of  the  Court,  remarks,. *<  That  it  would  be 
alarittini;  doctriuo.  that  Ct^iiy^ress  cannot  impose  upon  any  ex* 
ecttiivo  ofikn^r.  any  duty  they  may  think  proper,  which  16 -not  re* 
puf^nant  to  any  right:!  secured  and  protected  by  the  Constitution ; 
and  in  such  cusos.  the  duty  und  responsibility  grow  out  of,  and 
Mr*  subject  to  the  control  ol'  the  law,  and  not  to  the  direction  of 
the  Presidout ;  and  this  is  eB>phatica)1y  the  case  where  the  duty 
etijoiued  is  of  a  mm  mimistrnal  character."     12  Pctert,  610. 

-  If  it  is  citmpetent  for  the  Legislature  to  impose  on  the  Goycm- 
or  the  performance  of  a  mcrr  mimistrnai  duty,  to  issue  commis- 
nowito  Clerka,  appointed  by  the  Court  of  Ordinary,  it  is  difficult 
to  perceive^  U|>on  Itgai  principles,  whj  he  shoii^ld  not  be  held  ra* 
sponsible  for  the  due  execution  of  that  duty,  and  be  regarded* 
fmotitikpr^  not -as  an  execntKc,  but  ashierely.a  miiittlrrta/- officer. 
The  issuing  commissions,  to  Chirks,  is  cerHniily  do^  one  of  the 
duties  coufided.to  the  exe«cutire  department  of  the  goYermnentt 
by  the  Constitution,  but  is  merely  a  miifistcrial  act  required  hj 
the  hit, 

)n  the  case  ^f  .JVr^nsmi  vs.  JSari  ^  JSiwioiis/,  decided  in-  the 
Houadof  Lords,  the  distinction  between  o  jidfcimtmii  a-fttfUMle-. 
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thU  act  wm  clearly  rocognizod.  ■  In  tl»at  case,  Lord  Broughhumt 
ifkam  denying  that  tbo  judicial  officers  of  Courts  of  general  juris* 
diction,'  were  answerable  for  acu^done  within  the  limita  of  their 
Jlliiadiolion,  for- errojrs  of  judgrnent,  however  plain  the  raiscar- 
-tiage  may  be,  uud  however  injurious  the  consequences,  used  the 
fbllowing  expressive  words  :  **  But  where  the  law  Neither. con- 
^r4  judicial  power,  nor  anyt£i«crf/um  at  all,  but  requires  ceitain 
things  to  be  done,  ovxr'y  Ixidy,  whatever  be  its  nan^e,  and  what- 
.eirer  other  funciious  of  u  judicial  or  of  a  discretionary  Mature  it 
nay  lidVoris  liound  to  obey;  a)id  with  tho  exception  ef  the  Let 
•gblulure  and  its  braiiclia^,  dvory  I)Ody  is  liHiilcfor  the  cojisequcn- 
cec  of  disobedience."  Lord  Campbell  said,  in  delivering  hU 
jodgmeut  in  the  same  carie,  **  Where  there  is  a  ministerial  aet  to 
-be  done  by  persons  who,  on  other  occasions,  act*  judicially,  tha 
reftyial  to  do  the  ministerial  act  is  c(|ua]Iy  actionable  as  if  no  ju- 
dicialTunctions  were,  x>n  any  occasion,  curtueted  to  theip.  Thcrre 
'ieems  no  reason  .why  the  refusal  to  do  a  ministerial  act  by  a  p«l> 
•0B -who  has  certain  judicial  fuhctions,  should  notsul>iect  him  to 
ta  a^tipT),  in  the  same  manner  xm  he  is  liable  to  an  action  lor  fp 
iiot  beyond'  his  jurisdiction.  The  refusal  to  do  the  miiiiataijilrr!^ 
act»  is  as  little  within  the  scopo  of  his  functions  as  Judge,  afljAa 
act  where  bis  jurisdiction  is  exceeded.  In  tho  act  beyond  his 
jliri^diction,  lie  has  ceased  to  bo  a  Judge."  The  foregoing  prin- 
ciplos  were  afSmncd  by  the  House  of  Loi^s,  without  a  dissenting 
Toico;    9  Clark  if  Finn's  Mep.  279.  . 

'.  Now,  as  to  all  matters  confided  to  tho  judgment  and  discretipn 
of-  the  executive  department  of  the  government,  by  the  Constitu- 
tion— as  the  appointment  to  office  to  fill  vacancies,  to  approve  or 
disapprove  bills  enacted  by  the  Legislature,  and  the  like — tho 
.  Cotirts  have  no  jurisdiction  to  interfere  with  the  exercise  of  tliat 
jadgment  or  discretion ;  but  the  commissioning  Clerks,  is  not  a 
Ofiatter  which  has  bceii  delegated,  by  the  Constitutioii,  to  the  judg« 
mcDt  qr  discretion  of  the  executive  officer  of  the  goVernmont. 
The  Legislature  have  enjoined  upon  him,  by  law,  tho  perform- 
aoee  of  the -niinisterial  duty  to  issue  commissions  to  such  Clerks  aa 
AaU  be  ajypointed  by  tltc  Courts  of  Ordinary,  4md  the  rights  of 
the.persotos»  so  appointed,  to  enter  upon  tho  discharge  of  their 
OfficiaJ  dtities,  is  made  to  depend  npon  tlic  performance  of  this 
.  aviliiflterial  act.  If,  as-ha?  already  b^cu  remarked,  it  wbs  compe- 
tent for  the  L^gislktare  to  impose  this  mmiBterialdoty  of.issoiug 
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oflMMov  lo  »  CMk,  <in  tbe  execHtiTe;  oSoer  i)f  the  gorera- 
.  wtotly  intlepnident  of,  vod  in  ftddkion  M  the  btber  faa^ 
Jk^mired  upon  that  oSeer-h^r  the  Coostitedon,  why  may  bo 
rlM«  tki^  prrfi'Mrraaiice  of  this  rainiateriaf  aett  Bb  reqttired  by, 
law.  w  mmmfitti  to  ibif  rompletioii  and  ci^oyment  of  individual' 
Iw  ct^wHilered.  fmomd  Aae,  not  as  an  ganeca/tag,  bqt  as  «• 
■MMfMo/oficfT,  and.  therefore,  litfUe  to  be  directed  and 
pe(M  tc«  |«er1tonn  the  act  by  mandoMtis  f 
rjL*'  V%<iwe«l  a:»  $tri<tty  a  ifffoi  question,  we  cannot  offer'  any 
aaKkaatftKwy  nnsiMi  why  be  should  not,  agcording  to  the  general 
prwi»;u4iftj.  oT  the  law :  and  it  was  in  thil  p<Hnt  of  view   alone, 
ibK  ^«wcM»  W7a»  coBsadrred  by  thia  Court,  in  JBMier  W.  Paf/>-^ 
UkMii.  ao  ether  ww  tjt'  it  was  presented  for  ourtfonsidentioiiv 
«ii  tfte  a*^rtiae9<  «^  that  ease.    "But  vrhile  we  are  unable  to  gite 
a  «Mw4iftctvw^  Wafc  fvwwM  wby  the  remedy  sought  should  be-  de- 
aMhl  tk»  tbif  ctrtsev.  t^  wv  are  satisfied,  that  for  peHHctd  rlia^oiia 
afcMWw  (he  nMK>ly  bv  mtmJiSMmf  o«ght  not  to  be  enforced  against 
titf  tbwf  <r.\if««ttw  ettwrer  ^t"  the  State.     The  uhimaie  effect  of  - 
wiMoK*  ^a  cdBv  c«if  relfh^al  by  the  tx^veriMNr  to  obey  the  laW^ 
mt  wsMfM  Ur  ti>  deprive  the  people  of  the  State  of  the 
biMJt  ^'  gcKi^  o/  tVf  dirtNirtQettnt  of  the  «eTemniem.     This  minis* 
Iarta2  ;tst»  w^tred  by  &W  j^tir^  iji  to  be  performed  by  the  same 
»dlc#r  wW  bk  by  lh«f  t^oiBBittun^KK  plaeed  al  the  head  of  one  of - 
ibe  dMyortuwrots  ««if  the  cv^rerBBMWt.  and  is  required,  by  the  Csn* 
scieikriim^  cv  perh^rm  omjkia  other  daties.  of  which -the  people 
«M^  ttot  be  deprrreil^ 

WbaCexes  rt^ht  t«>  the  ^^Bce  the  relatfur  may  hare,  and  what- 
ever reuwdy  be  "may  be  eatitWd  to  by  the  law,  lor  the  enforce* 
aieatC  ot*  thar  rtscht»  abs  a  ^aertl  prx^posiiinn ;  yet,  for  the  poiiiieai 
teasgito  rust  ^tcannl^  it  caaaot  be  enfcnrced  agminsi  the  Chief  Magis- 
wate  ot*  the  ^>iaQe.  b^  aiajsdbmat>  if  it  «han  be  withhekl  from 
him.  The  tram<ff»  e#*  the  CewdtmcioQ.  doubtlessly  never  amici- 
patod  that  the  executive  o&.*er  ^  the  government,  wlk»e  ewon 
Any  it  is  tv^  caase  justtce  to  be  exeeuted  mftMtimff  Iso  iatt,  would 
ever  reAtse  to  comply  with  the  law,  wbeu  authoritatively  ttdfudt- 
eated  by  the  proper  departmeot  oT  the  gmetament.  Fn  £ag>- 
hwi  as  we  have  afareadvseeo.  when  a  ti^sht  isckiaaed  brthe  sub- 
j^efr  as  ag6uust  the  Crown,  the  Kmg  »  a^  ia  the  respectful  fbna 
of  a  petition,  and  he  sever  &&  to  eompir  with  the  judgaatiM  cf 
KaCNHut.    3  J»:  iChaa.  iSiw    Jb^^vry  «^  JMwt.  1  Oto^  A 


^Jtv^Mu  te 
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UrSi  ^y  In  the  monarcbial  goyemment  of  Great^B^ilain^ 
when  the  snbject  appeals  to  the  Courts  o(  Justice  ibf  his  legal 
rigkUi  as  against  the  Crown,  and  the  jtulgnient  is  in  favor  of  the 
awbject,  and  against  the  rt^ht  claimed  hy  the  CroUrn;  the  King 
does' not  feel*  it  wou1d^«een3» "  an  invoftmiary  shudder^  asif^  at  ike 
mear  approach  rf  grasping  pincert  the  judiciary: toas  ablml  to  plant 
iU-  iron,  heel  npon  a  prestrate  Constitution,*^  i>ut  always  inaDiibBta 
Ilia  rf#^/-for  the  laws  of-  his  kingdom,  b^  invariably  complying 
wkfc  the  judgments  of  his  Courts.  Such  being  the  established 
eoatree  of  the  executive  department  of  the  government  m  Great 
'Britain^  we  cannot,  and  we  wilL'not  presume,  that  the  Chief  Ma- 
j[i«trate  of  a  repulilican  State  would,  fot-  one  moment,  hesitate  to 
ifilie  a 'commission  to  the  relator,  when  his  right  and  title  to  the 
ofiee  riiall  be  established  by  lh»jndgmenl  rfa  Court  of  competent 
Jnriedittum,  To  presume  that  the  executive  officer, of  the  govern- 
tnent  wonM  withhold  the  commission  from  one  who  had -been. 
JtidicSally  declared,  by  a  Qourt.  of  competent  jurisdiction,  legaJlif 
-eis^ed'Xo  the  office,. -would  be  to  soy,  in  the  language  of  this 
Couirt,  iu  Bonner  ve,  PiY^,  "that  such  officer  was  above* the  hiffa  ^ 
^  tfa6  people ;  that  he  had  the  right  to  exercise  despotic  power*  -' 
-regardless  of  thc^Iaws  of  the  people;  and  in  the  language  .of 
Chief  Justice- Ma riA/i//,  at  his  discretion,  sport  away  the  vested 
righ^'of  individuals,  secured  and  protected  by  the/aios  <^f  the 
land.  This  Court  will  never  indulge  such  a  pi^uroptiou — re< 
spect  for  the 'laws  of  the  country,  and  especially  respect  for  a 
co-ordinate  department  of  the  government,  utterly  forbids  the 
idea,  that  the  vesfed  rights  of  the  citizen  will  not  be- entirely  pro* 
teeted,  according  to  law,  by  tho  chief  executive  officer -of  the. 
State. 

[4.]  &ut  the  relator  in  this  case  has  never  had  hts  right  to  the 
office  adjudicated  by  any  Court,  and  until  he  has  done  so,  hk 
right  to  a  commission  is  not  made  apparent  to  the  Governor;  at 
least,  by  Boch  evidence  as  was  indicated  by  this  Court  nr  Bonner 
V94,Pitts,  It  is  true,  the  question  of  the  relator's  right  totke  tf- 
Jute'  v^as  waived  on  the-  argument;  but  such  waiver  could  not 
gi^ato  the  Court  jurisdiction,  when  it  had  none>-by  the  allega* 
'tions  eontainfiBd  in  the  record.  The  first  step  to  hav^  been  taken  * 
by  the  relator  was,  to  have  had  his  right  to  the  office  in  question 
catabtiehed-  by  the  judgment  of  a  Court  of  competent  jurisdic- 
liM.    Tliia^iioli^iiiig  bera  done, -the  Court  k^  no  jiariidto- 
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tion»  according  to-  the  view  taken  of.  the  ipattar  bjthia  Oooit  in 
Bammer  rt.  PiUs,  This  Court  wiD  not  establish  the  precedent 
for  parties  to  come  before  it,  ieveti  by  comtemtt  for  the  purpose  of 
tiligati ug  a  mere  abstract  question,  when  there  are  no  imdividrngl 
right*  iBvulved.  Had  the  relator  established  his  right  to  ^e  of* 
fic'Of  by  the  judgment  of  the  Superior  Court,  we.  are.bo|ind  to 
piesume  that  the-  Governor  wt>uld  have  issued  to.  him  »co|qitiis* 
aion,  in  accordance  with- the  law,  as  adjudicated  •by  the  proper  tii- 
buna! — to  presume  otherwise,  wotjid  bo  wanting  in  respect  to 
that  department  of  the  government,,  whose -.swor^i  duty  it  is  to 
ae»  that  the  laws  of  the  State  are  faithfully  eji^ecuted. '  Tt^re  'has 
not  been  any  colli:d(>a  bet  weep  the  judicial  and  ^xectttire  departp 
menttf  of  the  government,  and  there  never  can  be  any,  fp  1<vig  as 
^ch- department  contimies  to.  perform  its*  appropriate  duties.' 
The  relator  nut  having  established -his  right  to  the  ofBceby  jtha 
judgment  of  any  Court,~tbe  Co^rt  belowhadno  junsdictioiu  ae^ 
aofding  to  thp  relator's  own  showing,  to  award  the  mMndamu9 
Wft  against  the  Governor. 
.  vvtot  the  judgment  of  the  Court  below,  -thorefif^rev  be  affirmed. 


•i  ^ 


No.  62J— rAiVDERSON  Rix>DLE  and  others,  plaintiffs-  in  orrof,  M. 
'-  . '  Temperance  Kellum  and  others,  defendants'  in  error. 

[L].  A  died  and  left  an  ektate  fbr^ile,  in  certain  slaTci,  to  hi«  wife  B,  withtt- 
aniiider  to  C    B  intcmSFried,  after  going  iuto  po«ieskioxM>f  fho  tiie  eatale,  - 

.  ^-ith  D. ,  B  being  still  in  life,  D  sold  ten  of  the  slavfts,  being  ^Pb.  is^as  ef 
'thpso  originally  bequeathed,  to  E  and  F^  and  immediatclj  afterwards,  D,- 
combining  with  &  ftnd  F  tQ  defHind  the  remainder-man  <}^  claiidesitnely  re- 
moved these  tf^n  slaves  without  the  limHs  of  theBtate/aad  sold  them  t 
HMf  tliat  ia  such  case,  £qaity  would  compel  D^-£  oad  F,by  bill  finftAMd; 
to  giVe  bond  id  a^u^cieht  penidty,  with  security,  for  the  delivcny  of  thi^aa- 
gfocs,  and  their  increase,  to  G,  at.  the  termination  of  the  life  estate,  and  thal^ 
altbgetfaer  regardless  of  the  solvency  or  insolvency  ef  D,  E  and  F: 

In  Equity,  in  Washingtiib  Superior  Court    Deeisftm  -on  de- 
■rarrer,  by  Judge  Holt,  Bepteiniier  Term*  iaid.- 
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*  ■  • 

Ridfllo  aad  others  ««.  -Kellum  and  otbcfv. 

'  w'  *■•■■■'-■  .  '  ■  *  ..  i",  .  ■«. 

•  .  '  •  ^ 

'ThjB  iqQestioiiy  in  tkia  casCi  arose  upon  a  denmrfer  to  a  bill  fifed 
by  defend  an  tfl  iiti  erFor»  against  the  plaintiffs  in  crtor. 

The  bill  charged,  that  by  the  lo^t  will  of  Jesse  Jordan,  certain 
Tie ff6eB  were  bequeathed  Co  his  wifd,  Jincey  Jordan,  dnribg  her 
natural- life,  and  at. her  death,  remainder  to  the  complainants ;  that 
stibfleqnently  Jtncey  Jordan  internxarried  with  Anderson  Riddie, 
^ttbOf  confedera'ting  and  combining  with  ^WilliaTh  C..  Riddle  'and 
Eldridge  Willmmson,  and  intending  tp  defeat  and  defrand'tbe  ro- 
niainder-men,  sold  ten  of  tli€t  aaid  negrnei,  being  tho  iird^ase,  to 
theses  confederates^  who,  with  a  full  knowletigo  of  the  title  find  the 
tnnkdf  without  erer  taking  the  negroes  home,  by  priTate  aihd  ^n- 
fireqnent^  wayt-/ conveyed  them  to  the  Centra)  Rail  Road^aml' 
fliss  eltfndestinely  conveyed  l hem  beyond  the  limits  of  the  State ; 
tbat  they  theris  sold  them  for  the  sum  pf  88,000,  having  pbrehased 
them  for  the  sum  of  $2,000.  The  bill  fbrther  charged,  that  An. 
deraoB  Riddle,  at  the  time  of  the  sale,  was  in  possession  of  a  large 
property,  independent  of  this  property,  and.  was  unembarrassed 
tsd  easy  iti  his  circumstances.  There  was  no  allegation  ^hat  the 
defeifidants  were  insolveht,  or  likely  to  become  so,  nof  that  they 
were  about  removing  without  the  jurisdiction  of  the  Court. 

iThe  prayer  was,  that  Riddle  and  hirt  confederates  *^  be  decreed 
tp'pat  over  to  the  complainants  the  full  present  value  of  the  said 
Bl^feSjOr  such  other  sum  as  their  actual  interest  in  the  slaviMi  irtay 
be  worth ;  pr  that  they  be  decreed  to  enter  into  a  penal  bond  fot 
an  adequate  amount,  with  sufficient  security,  conditioned  for  the 
ferthcomiog  of  the  slaves,  and  the  issue  and  increase  of  the  fe> 
.  inalefl,  to  be  delivered  at  the  death  of  the  tenant  for  life^  and  fcir 
gBoeraVrelief.''  • 

Tathis  bill,  a  demurrer  was  filed,  oti  several  ground*,  tl^o  of 
wbich'albne  were  brought  up  for  the  decision- of  this  Court. 
-  let.  That  the  bill  did  not  make  such. ^  case  as  would 'authorise 
llbe  interp^itioti  of  a  Court  of 'Equity. 

2S,  That  the  conplainants  had  an  adequate  Common  Law  re»- 
edy» 

The  Court  below  overruled  the  demurrer,  and  defendants  em- ' 

ceptedk 

.  »         -       .     .    . 

Jamva  Trobias,  for  plaintiifin  error,  cited —  ■ 

•  .         -*      ' 

ICowim's  Juitiet,  310:     11  Jchm.  136.    1  Hen.  ^  Mm.  68^5. 


{Uitffle  and  otberv ««.  Keliuni  aad^ofkem.  * 


Law  vf  Slaverihddfir   2  Day.  52.    7.  Gti,  Mep.  209.    2  Slor^V 
Kf ;  §§8*6,  845  a.  004.    /      ^  -  '      . 


,Jkkkin8»  Ibr^defendantf  cited^- 


.* 


2  SiQry's  Bf.  §§843,  'i,/6.    Chit.  PL  151:,  139, 142, 13;:  ^  ^  JP^ 
iUiry  Rep.  210..    1  ^S/ory,  §184.     4^Ga.  li<7>.404.^  4  JoA«.  04^009. 

.  -        -      _      -  .  .    '      . .        . . 

.  Py  the  CourLr^NiBBmTf  J.  ddireriag^the  opioion.,  .         ,-  '  ■ . 

.    If  lliitr  proceeding  be  coiiBi4ered  as  ioslituted-  under  the . Ao^N^f 

-1830*  it  dtonot  -be  sustained.  •  That  Act  relates  to  bills  of  ae-^sMir 
ana  couteoiplatea  a  reraedyi.iu  Chancery,  for  remaiiider-meti  and 
xvversionera-  by-  that  kind  of  'bilh  The  Act  ori830  cefera  |o^  ea- 
aea  wliere  the  tenanrfor  life,  being  in  pdaaeasipn  or  control  of  the 
property,  apprehenaioua  are  entertained  by  the  pet*80Q  ikrrebiauir 

Jder^jlhat  it  Mrill-be  -removed  beyond  thejuriadiction  of  the  Stade^ 
teid  that,  his  rights  therein  yrWl  be  in^paired.  In. such  caaes,^/ 
^at.AGt,  upon  making^  affidavit  cf  sddi  appt^ensioosHan^of  the 
value  of  the  property,  and  of  his  right  to  it,  the  remainder-ipan  is 

.  entitled  to  the  writ  of  ne  exeat  >    and  Chancery  will  interpose 

'with  a  preventive  remedy,  and  restrviin  the  tenant  fitr  fife  from  re- 
moving the  property  beyond  the  limita  ol  the  SjLate,  pr  require 
bond  and  secuiity  tliat  it  shall  be  subject  and  accessible  to-tb^  de- 
Aland,  of  the  complainant.  ,%-..- 
•  f  1.]  'TliM  bill,  by  its  avermenu,  shows  that  the  property  ia  not 
inr the  possession  or  control  of  the  tenant  for  life,  a;nd  tbe-reqoiaite 
afiidavits'  de  not  accofnpany  it.  But  it  is  not  a  bill  aeekitiqi'  the 
beuefits  of  the  Act  of  1830-^t  does  not  tnajce  the  casjo  contempla- 
ted bj  tbat  SutMte.    It  goes  upon  a.diffiorent  ground^  of  Bqiuty 

*7r-it  tnakes  a.ca8e  independent  of  it-^— axase  yrhich  will  anthoruEe 
the<re]ief  prayed  for,  on  principles  somewhat  analagoas  to,  \fH. 

Independent  of  those  embodied  in  the  Act  of.  1^30.  It  goes  mpon 
principles,  quia  timet — ^it  is  a  bill  in  its  strongest  phase,  quia  timet, 
The  me  exeat  is,  in  England,  a  prerogative  wijt— -jit  jg  bere  f  writ 
of  right,  ajid  issues  to  restrain  the  defendant  from  departing  the 

jurisdiction,  or  to  require  bim  to  secnre  to  the  plaintiff  bt9  de- 
roan4--fit  is  in  the  nature  of  equitable  bail-^-^  ja  predi<cated  jnpoo 
Ibe  fear  or  apprehension  tlrat  the  debtor  will  remove  out  of  ths 

jttriadiclH>n.  .  Oar  Statute^  as  I. have  atated,  ghrea  to ferafm:  ia 


MlLLSDOiiVlLlLE,  MAY  TERlf.  IMQ. 

•  ■  ■  — I   '  "  '   .     ' '     '      '  •' '        ' 

BifUHe  knd  alhen  v«.  KeUam  and  othtn^ 


ren«inder  the  benefit  of  thb'  wsit.     Bemma on'Ne  Exeat,  f.l,    1 
Wach.  Cofim.  137,  266.      ^ory't  Equity  JmrUp.  i$U65,  1466^. 
%  '8,  '9.    1  Johms.  .Ck.  IL  1.    Princt,  469. 

Bilk  jpna  -timet  are  more  e.xteDsively  remedial  than  bHla  m 
€aBra^  The  latter  are  founded  upon  apprchensiona  af  removat 
with  the  property,  beydnd  the  Jurisdiction;  whereasy^the  former 
19^  founded  upon  the  waste, '^oaa,  deterioration  or  injuiy  to  pom 
aonal  property*  in  the  hands  of  the  party  entitled  to  the  present 
poasesaion,  or  ih^'d€Mger  of  such  waste,  loss,  deterioration  or  injua> 
ry.  '  Mn  8ibiy  0ays,  «'In  all  ease»  of  tbia  sort,  where  there. la  a 
iblaie  right  of  enjoyment  of  personal  property.  Courts  at  Equity 
will-  now  interpose  and  grant  relief  upon  a  bill  fptid  iimett  where 
there  ia-any  •danger  of  loss,  or  deterioration,  or  injury  to  k,  in  tlie . 
banda  of  ^he-party 'who  is  entitled  to  the  preaenit  possession."  Slo^ 
9^9  Efuity,  4845.        . 

*  .Where  «  specific  legacy  is  given  to  one  for  life,  and  after  hia 
'  death,  t0  another,  die  legatee  in  remainder  is  entitled  to  come  iifr? 
to  4  Court  6f  Scpiity,  hy  quia  iimetf  and  have- a  decree  for  tecuri-  . 
Cy  frpim  tile  tenant  for  Kfe,  for  the  due  delivery  over  of  the  legacy 
to-  flw  ramaindte-man,  upon  al^g^Uiau  and  yroof  rf  ufoHtt  or  jrf 
iMmgerrf  wOtUbf  ike  property.     Story* %  Equity ,  §604..    Mwi- 
imf^yCh.  Ft.  176, 179.    1  Ck.  R.  11(K    2  Freem.  R.  206L    1  Bro., 
Oh.  jK.  279.     3  P.Wmianu,  335,  '6.     CovOtkavm  vm.  SkmlerrH 
A^«  A.  128, 132. 

-  The  ease  made  in  this  bill,  falls  under  this  rale.     What  is  iti 

Tio'biirallegoB  that  Jordan,  the  testator,  lefl  certain  negroea  to 

Ui  ^rife  ibr  life,  with  remainder  to  the  complainants;  that  the  ten- 

Mt  finrlilb'went  into  possession,  and  then  intermarried  with  the 

dAiidaiiC,  Riddle ;  that  Hiddle  sold  tefi  of  the  negFbes,  bcjng  &• 

dH^  of  the  slavea  bequeathed,  to  his  soi»  and  one  Williamson,  Aor 

tt^AOt  tfmt  these  negroes  are  worth  $8^000;    that  Riddle,  Jr. 

lAJi'WniiaiEson  bought  with  knowledge  of  the  complainant's  tS- 

Hif in  rtftaaiainder  f  that  immediately  npoo  this  sale,  the  tenant  for 

i£»-B!iddle,  confederating  with  the  purchasers,  Riddle,  Jr.  and 

^teirasonf  to  defraud  the  complainants,  and-to  defeat  their  title 

t  flWiainder,  cland^tinely  rtmoved  the  negrou  out  of  the  State  ie 

fNewiknaum,  and  iold  tkemjvr  the  sum  ^$8,000^    The  prayer 

jiiat  Middle  aud  his  confederates  be  decreed  to  pay  over  to  the 

Bpl0ha&ts4he  full  present  value  of- the  slaves,. or  such  other' 

a'tfl  Aeir  actnal  interest  in  th^  may4>e  wor^h}'  ^v  dnt  .4i$r  * 
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MHiti^  mad  •nbAs  r».  HeUttm  mad  ockera. 


be  decread  to  eater  into  m  penel  bond,  for  aa  adeqoate  mtnount, 
vitk  saftcient  eecaritT,  condhicMied  for  the  fbrtbcomiBg  of  ihe 
slare*,  and  ifae  usae  and  increeoe  of  ike  femalct,  to  be  delivered  at 
4^  death  of  the  tenant  for  life  and  for  geueral  relkyf.  It  ia  a 
caae  of  the  cleareat  eqaitv.  and  demaads  the  prompt  interposkioa 
of  the  £<|uity  powers  ef  the  CparL  The  fraud*  as  alleged*  weald 
give  the  Court  jurisdictioo.  UnqaeatioBaMvt  coupled  with  ^hat, 
-the  appropriation  and  reraoTal  oat  of  the  Stale,  and  actual  Bale  of 
the  eutire  property,  life  intereac  and  remainder,  will  give  juria- 
£ctioB.  Thia  it  an  aciuai  yrasle  of  the  estate— a  deatnustion  of 
-the  ptaintifiji'  remainder  interest,  ibr  they  are  not  to  be  i^resumod 
capable  of  finding  these  slaves  at  the  csxpi ration  of  the  life  estate, 
-and  suecessfulbr  estabtishing  their  title  in  any  one  of  aU  the-  &»" 
eign  jurisdictioBS  of  the  whole  world,  where  they  may  chance  then 
to  be.  And  if  they  could,  shall  they  be  driven  to  that  reaort  I 
Their  right  is,  that  the  property  remain- within  the- jurisdiction,  to 
await  their  title.  If  there  is  Jmrnger  that  it  will  not  remain— -wiH 
pot  be  fortbcominfv  to  respond  to  their  just  demand,  at  the  death 
of  the  tenant  for  life— they  are  entitled  to  the  relief  sought.  And 
afaall  it  be  said)  that  when  the  waste -has  actually  occurred^-when 
the  apprehension  becomes  reali^y^-when  the  property  has  been 
fraudulently  eloigned  and  sold,  and  tbo  tetkaiil  fof  life  still  in  life, 
.that  the  relief  shall  not  be  g^rantedl  If,  in  the  fermerxasei  the 
Court  has  jurisdiction,  for  stronger  reason,  it  has  jurisdiction  in 
the  latter  case.  It  does  not  depend  npon  the  solvency  ^r  inaol- 
teacy  of  the  tenant  for  life,  and  his  confederates* .  The  remainder- 
men  arc  entitled  to  be  placed  in  that  aoodition  .of  security,  whidi 
they  would.be  iurif  the  property  were  within  the  jurisdiction. 
That  tha  property  remain  to  answer,  the  title  in  remainder,  irre- 
spective of  any  other  fact,  is  the  right  of  the  legatees  ii»«  remain- 
der. .  If  that  isviolated,  irrespective  of  any  other  thing*  they  are 
entitled  to  an  equivalent  security,  by  bond.  So,  wo^are  very  clear, 
Aatthe  Court  below  did  not  err-i|i  overruling  the.  demurrer,  on 
the  -second  ground  taken  in  iL    - 

Bst  it  is  insisted  that  the  Couit  ought  to  have  sustained  the  de- 
murrer on  the  first  ground,  to  wit;,  that  the  plaintiffs  in  the  bill 
have  an  adequate  remedy'  at  Lawi  and  therefore.  Chancery  hfs 
no  jurisdidtion.  From  what  has  beet)  already  said^^it  is  plain  diit 
they  cannot  have  an  ample  ivsmedy  at  Law._  Akhougji  th^  title 
iihfemaind^  vesta  with  the  es.vatQ  for  Kfe^^et  the  eajdyjaMaat  and 
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'Ridflle  ttUd  othcnT#.  Kell«nta^|id  othen. 


panemion  of  the  property  ir  postponed -until  tfaeexpiration-oftlie 
fife  estate.  The  tenant  for  life  is  entitled  to  its  use.  She  has  aa 
intereJBt  in  St,  which  continues  during  her  lifei  Now,  we  are  not 
prepared  to  say,  that  in  this  ease,  an  action  in  the  case  'would  not 
lie" at  once  in  faror  of  the  complainants  against  these  defendants, 
tor  Aeir  riolation  of  the  complainants'  right  of  property  in  these 
AlYcb,  Admit  that  it  does,  it  is  ilot  an  adtqyuUe  reibedy.  Whitt, 
Sn  such  a  case^  would  be  the  criterion  of  damages?  The*  value  of 
the  eataXe  in  remainder.  The  title  in  remainder  gives  to  the  com- 
plainMts,  at'the  termination  ef  the  IHe  estatcj  the^tflaves  and  their 
isflUe,  To  determine  ih^  value  of  the  estate  in  r^tnainder,  it 
y^mMr  bteotne  necessary  to  ascertain  the  value  of  the  property, 
Ctthe  death  of  the  tenant  for  life.  iSow  could  this  be  done  by 
|iroof  I  The  duratloB  of  the  life  estate  is  xmcertain^—tbe  nierease 
ef  tiie  prepeily  is  uncertain — the  amount  of  its  dinorinution,'  by 
deatlf,  ailid  i^  vallie  in  the  market  at  the- death  of  tenant  for  life, 
mioert^.  ^Any  valhe  to  be  now  put  upon  the  estate  in  Vemain* 
^tJtf  by  proof,  'would  be  either  arbitrary  or  cbnjectuM«  The  con-> 
sequence  is;  that  a  recovery  might  be  unjust  to  the  complainants^ 
\lltfak%  top  steidU  or  to  ihe  defendante,  beifig  too  large.  -  Agam,  how 
%rodlditlie|x)6siblo  to  apportion,  at  Law,  the  interest  of  the  ten- 
wmtftvr  Hfe,  being  entitled  to  the  use  of,  the  property  during  her 
YSSf  and'the  iiiterdist  of  the  remainder-men,  being  entitled  io  it,  in 
fee  4R  her  dea!th?  The  thing  would  be  impossible.  -  An  action  at 
JLaw',  DOW,  would  be  an  inadequate  remedy. 
%\Butit  is  said,  that  at  the  expiration  of  the  life  iestatOt  the  com- 
plaitfants  would  be  entitled  to  recover  the  value  of  the  estate,  in 
an  acdoin  at  Law,  and  therefore,  Chancery  has  no  jurisdiction.  I 
apprehend  there  is  no  doubt  about  the  truth  of. the  first  part'  of 
this  proposition;  but  the  remedy  at  Law  to  oust  the  jurisdiction 
oJr^hancery,'tnust  hot  Only,  be  complete,  but  ii  must  be  prompt 
-^t  must  "be  available  now.  The  complainants  are  not  to  be  told, 
that  Wcau^they  may  have  an  ample  remedy  at  some  future  day, 
4fey  Are  now  to  be  denied  the  relief  which  their  cose  -demands, 
'^bey-are  not  to*be  put  upou  the  hazards  (of  insolvency  of  the  de-. 
IJMfdants,  for  examplei)  to  which  their.postponement  would  be  in- 
ctdenf. "  This  doctrine  would  annul  all  the  law  of  quia  timet  to  be 
fi>bnd  in  the  booksw  To  this  point,  see  the  case  of  Jamtn  Baytfy 
^sOBoitort^  appeliunti,  v»,  Feli»  Grundy,  appellte,'B  Ptierf^  210« 
'8b,  ire  tbiflk  ^e  demurrei:  caonoi  be  sostained  open  Wiok 
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Hflud  ■nd.aiMthef  v«.  U^aitT  aad  soother. 


igroTiBd,  BDd  that  the  eomplamantB  arc  ^ntuledto  thoipeiial  boQd» 
^  prayed,  for.  ^     "  •  -     -*    - 

•  Let  the  judgment  of  the  Court  below  be  affirmed.   - 


No.  63««*-TBeifAs  J.  IfEAmiD  and  mother^  propbuBderb,  &c, 
plaintiffs  in  error, ««» JoHif  A.'Hbard  and  another,  deftiikdants. 

[^]  After «  bill  of  ozM^tibnfrliM  been  ngomA  uid  cestffied  hj  tbe'Judg^.of 
ihQ  Saperior Court  aud  filed  with  the.Gleri^  hit  control  over  it  li  lU  aa  end. 

[Jt^  Voder  the  Act*  of  33d  Febmazy,  1850,  the  orighudMlk  of  ezeeptioM 
miipt  remain  in  the  Clerk's  office  ^lo^^,  for  Jthe  impectiofkof  A^  parties  ior 

*  tercstcd,  and  a  copjf  be  transmitted  to  the  3opreme  Court,  as  s  part  of  the 
'.transcript  of  the  record,  Or  accompanying  "tHe  same';  aniiif  this  is  not  done, 
v^the -cause  will  he  stricken  from  the  docket 

[S.]  The  Act  of  23d  Febniary,  ISSOT,  sllowing  the  copy  of  the  Wl  of  etzee^ 
tibns,  with' the  transcript  of  the  raeord,  to  be  made  out  ai^  seat  op*  to  the 
Supreme  Court,  on  or  befi>re  the  first  day  of  ibo  term  to  which  the  writ  of 
error  is  returnable,  would  seem  TirUudly  tP  repeal  thatprovision  of  the  Aot 
.  of  1845,  which  requires  the  transcript  to  bo  ^ntup  within^  ten  days  from 
the  filing  of  the  notice. 

(i.]  Where  no  other  time  is  fixed  for  the  operatioh  of  a  filatute,  it  takef  frflTcct 
"ftom  its  passage;  ^Rd  ignoranee  of  the  Act  form<  n»/^^-  excute  for  its 

•  Tiolation.  • 

* .  In  en-oTr  from  Elbert  Oonnty* .    . 

^  A  pjreliitiinsry  motion  was  made  to  iJButnuia  the  trrit  of  error  in 
tit&  case,  oh  the  following  g^unds :      .  t     -^  ; 

.  lat.  JBecaxiae  no  complete,  transcviptjof  the  ^tira  record  of  the 
eause  bdow»  has  been  pent  up  and  certified  by  the  Clerk  of  die 
Superior  OoMrt^  as  Jrequired  by  the  Act  i^rganising  tbirCourt. 

.  2d».  Because  there  ia.  no  .bill  -of  exception,  Noertifiad  ^y-tbe 
<#lerk  of  the  Superior  CotKt  to  be  the  original  bill  of  escceptiafts 
Stod  in  hia  iiffice  and. sent  up  by  biJn  to  this  Cottrt.  -x-  , 

-  Mi.  Bechiieo  th^precidiiig J^idge,  who.  oc^rtifiad  tliA  Bfdd  bill  lot 
«C^epciQaa,  t^eiiig  saiiBiied  that  Actable  waa^notlAe  «|id.' 
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-Mit  witli  Jvrhat  traoapired  on  thie  trtml  of  th«  csose  before-  binf, 
withdrew  the  saDid  certificate,  as  appears  by  the^-ordet  filc^  with 
Ibe  papers  in  ifais-Coarh  ^     .  ■    -*.  •. 

'  -  An  to  tbe  first  grojio4»  ^^  &cta  were,-  thai  the  transQrtpt  did 
Bot  contain  a  copy  of  tbe  bill  of  exceptiofui,  as  required  hy'  the 
Act  of  1850.     •       . 

'  As  to  the  second  ground,  the  bill'of  exjeeptions  had  (hereon  the 
j^Uowing  entry : . 

'*  Filed  in  the  Clerk's  office  of  the  Superior  Court  jof  Elbert 
V^tdjp  and  State  of  Georgia,  this  24th  day  6f  A*priMa50. 
o  *       .         .        .        -  WM.  JOHNSTpNr  «»*.•? 


.■-• 


!'. ;Tbere  wma  not  >the  usual  oerfificate,  Aat  this  was  ihe<^gjhiai 
hStioi.-eMO&fiionB  filed  in  his  office,  aad  th^  date  of  ika-trtnsBilssiG^ 
to  t^-Siifireme  Court. 

*.  Asio^ihe  third  ground,  the  bill  of.  exeeptioiMi  ifas signed .  0» 
.  Apiil;£2d.  .  X)n  25xb  Appl.-the  presiding  Judge  granted  at  Cham* 
bevran  order  directed  to  the  Clerk,  that  be  **do  send  Ji'o  i^oord' 
Af'said  case*  to  the  Supreme  Court,  nor  said  ImII  of  excepttene; 
flat  teid  Clerk  w  hereby  ordered  to  retainip  his  -office  said-  x^ 
"WPit  and  to  bnngbelbre  me  (the  Judge)  the  Inlldf  eaiceptioiie 
lioresaidt.'hi  cM'der  that  the  mjstULes  may  be  connected;-^ 

•rXoBByfo^  tbe  motion.  -^        ^    * 

*■'--■  ^ 

-  ■  ■     -  ■■         ^      .      .   .'• 

'   CoNB»  contra.  .       i,       - 

•  ■  ■» 

;  '£y  ik%  C^nr^wT-LtniPKiN,  J.  delirering  the  opimoo.  ^  '  '  .- 


shall  tsensider  only  the  first  and  third  grqnndf  taken-  io 
diemcytioD.* 

'  [!.]•  £Cas  the  Judge  of  the  Superior  Court  the  rigbt  to  arrest  ov 
etfaerwise  interfere  with  the  bBl  ofexceptiona,. after-  it  has  be^ 
ttgned  and  certified  by  him,  and  filed  with  the  Clerk  1  iW^e  think 
Bot.  Hia  duty  is  then  perfiortned,  and  his  -contarol  over  the  btU  xA 
e^Qceptions  aft  an  end.  Any  other  constructipn  would  inrohre  (be 
(nerk  in  inextrkaUe  difficulty ;  fbr,  should  he  fhil  -or  refuse^  to 
p^dnpio^ia  Court  a  complete  tramcript  of  the  entire  reeord^ 
kmidiiig.s  ODpy  .of  the  bill  ef  exceptiaB^  as  required  by  lawr  he 
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k  HMm  to  be  ettached  and  otherwise  pankbed  for  bis  ^lia^ 
qaencj.  The  Legialatare  jcould  not  bave  iifteffded  to  place  tbia 
officer  in  a  prodicamenf,  where  he  would  be  forced  to  decide^  at 
Ins  peril,  between  this  conflict  of  juriadietions,  and,  in  any  event, 
'^ito  be  'answerable  to  the  6ne  wliose  mandate  be  disobeyed. 

We  sappose,  -that  when  the  presiding  Jodge  has  signed  and 
eerttfied  the  bill  of  exceptions^  bis  power  as  well  as  duties  in  re- 
lation to  the  matter,  are  terminated  ;  and,  consequently,  be  mutt 
see  to  it,  that  the  bill  of  exceptions,  when  presented,  is  tru6  and 
oofMistent  with  what  has  transpired  in  the  ease  before  him. 

That  great  injustice  is  sometimes  done,  both  to  the  Court-  be- 
low and  to  the  parties,  by  the  bill  of  exceptions,  we  entertain  no 
doobt ;  and  the  eril  can  only  be  obriated  by  the  adoption  of  some 
practice  by  the  Judges,  to  prevent  surprise.  Let  it  bd  required* 
fer  instance,  that  the^  exceptions  be  reduced  to  writing  %t  'the 
time  they  are  taken^  of  that  notice  be  {^en  to  the  opposite  party 
to  appear,  at  a  time  and  place  stated,  before  the  Judge  who  tried 
the  caus^f  to  suggest,  any  alterations  to'  the  ease  as  made  out,  so 
tint  the- bill  of  excepdons,  as  prepared,'  andtheamendmetat8,.iiiay 
be  mutual^  agreed  upon,  or  corrected  and  settled,'  as  the  Judge 
AM  deem  insistent  with  the  truth.  I  trust  I  i^sA  be.  pardoned 
for  making  tbis-^uggestionP— k>rigin8tling,  ask  does,  in  no  spurn  of 
dictation,  but  ill  aYi  extreme  solicitude  to  protect  the  Cii%uit  Bench, 
as  well  as  the  rights  of  suitors. 

[2.]  Oh  thb  other  ground,  this  writ  of  error  must  be  dismissed, 
namely*:  because  there  is,  neither  in  the  transcript  of  the  record, 
nor  ac(Am)panying  it,  a  copy  of  the  bill  of  exceptions,  as  required 
by  the  A6ts  of  the  last  Legislature.  The  Acts,  (for  there  are  two 
6f  them  upon  this  subject,)  in  substance  ^tedore,  tblit  the  Clerk  of 
the  Superior  Court  shall,  in  all  cases,  retain  the  9rt^/jiix/  bill  ^df 
exceptions 'in  his  office,  and  on  or  be)b^  the  firit  day  of*  the 
Court  to  which  the  writ  of  error  is  returnable,  send  tip  a-  copy 
thereof,  as  a  part  of  the  tfanscript  of  the  record, 'or  accompany- 
ing the  same.     Paf^klit  J^Uy  pp.  6S,  HI:*   < 

Here,' no  cojpy  of  the  bill  of  exceptibns  is  embodied  in  the 
transcript^  in'  accordance  with  the  prorisipnft  of  bne  of  these 
Statures,  nor  Hcoompanietf  it^  in'  the  terms  of  the  other.  But  a 
document,  purporting  to  be  the  original 'hifi  of  exceptions,  and 
which  no  doubt  is,  has  be^n-^^t  tip,  4lbgether  with  tbe/jthef  pa* 

'  ■■   •        *  ■  •  . 
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pen,  though  not  certified,  aa-reqniroil  to  be, previous,  to  the  pas* 
►of  the  ItLte  Uw.  .     • 

{3  J  I  MTOold  remark,  in  passings  that  one  of  these  Suttutes,  by 
•ik>wing  tin  the  first  day  of  the  term  to  which  the  writ  ef  error  is 
made  Mturnable^  fbir  mfJcing-oik  and  eeAding.up  to  thi» Court -Ib^*^ 
6o]^y  of  the  bill  of  exceptionjEi,  with. the  trftascript  of  the  record, 
v^mld  seem  virtually  to  have  iepealed4he -provision  in  ittp^  Act 
o£  1845,  requiring  tlier Clerk  to-make  out  and  send  Hp  tiie.triin-. 
sesipt,  within  ten-.dtf  ys  froiti  the  filing  of  the  notice  of  the  vig^ing 
ef  the.  bill,  of  es^ceptielks. ,  it  was  pi'obably  so  intend^.-  -  *  p. 
-  ,  It  Is  a  s^bstaptifaF  right,  which  'belongs  to  the  deftlndftnt'iB  ofter, 
to- have  the  origitial  bin  of  exceptions' remain  where  hcTxmn  hsfa 
access  to  it,  that,  he  may  see  what-xase  has  been  made  againft 
.hbi^  and  eooie  to  thte.  Court  prepared  to  meet  it  i  and  to  deprive* 
Km  of  1^  privilege,  ■  by  withdrawing  the^ original  papers  from 
Cbeiv  proper  depository;  instead  of  transmitting  r  eopy,  here,  fM 
required  by  the  Acts,  makes  it  obligatory  upon  the  Goort  to 
fl^ke  this  cause  from  the  docketr  •'«..•« 

[4.}  The  party  complains  that  heliad  .no  notice  of- these  "Stat- 
'9tM  They,  were  approved,  by  the  Govemoryon  the  23d  (£  Feb- 
tQa^<-i— published  in  the  gazettes  of  the  State,  by  duthoxity;,j6o 
the.  19th  of  March — and  the -bill  of  exceptions  was  not  signed.  tMi^ 
til  tBe  32d  day  of  April — two  months  after  the  passage  (^  the  Aets, 
mhd'  more  than-  one  subsequent  to  their  publication.,  But^  Were.  H 
ot1ierwise«-*had  the^  Acts  been  passed  the  day  'befbro4h^  b^  of 
ttceptions  was  tendered,  there  id  no  dispensing  power  4ti  the 
Court,  to  relieve  the  citiscn  from  the  consequences  of.  his-  igno- 
ranee,  however  unavoidable  on  his  part.  1  CUilUum^  62.  In 
this  case,  &om  the' Circuit  Court  in  Massaehkisetts,  the  brig-jiss 
Iras  libelled  and  condemned  for  sailing  from  Newburyf>Okt  on  the 
12th  of  January,  1808,  contrary  to  the  Aet  of  Co\igress  of- the 
9th  of  January,  1808,  though  it  was  admitted  that  the  Act  was 
not  known  in  Newburyport  on  the  day  the  vessel  sailed*  The 
Court  admitted  that  the  objection  to  the  fbrfisitUre  of  the  brig.was 
fimnded  on  the  principles  of  good  sense  and  qatural  cqlihy,  ta^^ 
that  unless  such  time  be  allowed  as-  would  enable  the"  parfey^  vith 
reasonable  diUgcnce,  to  ascertain  the  existence  of  the  lavr,  an  i»-> 
Decent  man  might  be  punished  in  his  person  and-  property,  for 
iQ-act  which  was  innocent,  for  aught  he  knew,  or  could  by  possi^ 
bility  have  known,  when  he  did  it ;  still  it  held,,  that  the  rule  was . 
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fixed  beyond  the  power  of  judicial  control*  tind  tliaroottme  wm 
allowed  for  the  publication  of  a  law  before  it  ofterates,  wh^  tha 
Statute  itaelf  gives  no  timau- 

-  In  ihe  ease  before  us,  ne  time  »  fixed  in  the  Act ;  lind  the  set- 
tled rule  is,  that  it  takes  effect  from  its  date*    Maiikew  w, 

.  The  EbglisK  rulis  formerly  was,  that  if  jio  period  wm  fixed  by 
the  St|tfitt»  itself  it  took  effect  from -th^  first  day  c^tha  session  in 
which  ihe  Aat  Wts  passed — a  doctrine  most  absurd  j&nd  flatly  un- 
just. Add  yet  thift  continued  to  be  the  law»  until  the  33  of.  Geo. 
.  ///,  jwhiefa  declared  that  Statutes  are  to  have  .effect  only  flbom  the 
ttpDO-they  reccAved  the  royal  assent.  One  of  the , elementary 
principles  of  municipal  law  is,  that  it  be  **  frtseribedLV  All  laws 
tlMuld,  therefore,  be  made  to  commence  iujuturaf  and  be  notified 
to  the  cemvnunity  A  sufficient  length  of  time  before  they  go  into 
Operafion  ;  ibr,  in  thia  way  alone  can  they  properly  \»  said  to 
bfe.  pmtaeribed.  la  New  York,,  under  their  revised  code;  every 
\n,^f  unless  a  different  time  is  spedfiedt -takes  effect  on  the  twen- 
tieth, day  after  thaVof  its  final  passage-— in  MassacliuiBoUs,  on  the 
thMetli.  But  we  doubt  whether 'even  this  period  is  long  enpugh 
Ibr  sttch-a^de-spread  territory  as  Oeorgia.  By  th^  law,  aQ  it 
now  stands,  that  is,  for  the  Statute  to  take  effect,  as  most  of  our 
Acts  do«  ft-om  and  immediately  after  their  passage,  a  good  d^ 
4f-  liai^d^ip  sod  inconvenience  has  been  experienced.  By  the 
Cronatittttion  of  JM[ississippi«  as  declared  iir  1^3,  no  Statute  ope- 
d;  upon  the  persona  or  property  of  individuals,  until  sixty  days 
its  enactment;  and  we  would  respectfully  submit  to  our 
law-midterst  whether  it  is  reaisonable  or  just  that  a  shorter,  lime 
to^lpw^  in  thip  State. 


*  «     *  ** 
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JIo,  64.-r-AL£XANi>ER  Kemp,  administrator,  &c.  plaintiff  in  error, 
vs.  Zecuariah  Daniel,  prochien  umi,  ^c,  defendant.         '* 

.        •   -  ^ 

•  •  •    •  »   ,  •" 

p. J  Where  B,  by  hie  la«t  wiU  and  testament,  bequeathed  certain  negroe§4o 

*  hia  daughter,  as  foUiiwa — "  To  my  daughter,  Celia  Rosamond  Powell,  I  give 

and  bequeath,  and  to  the  heirs  of  her  bpdy,  the  following  named  negroes, 

&c.     Should  she  have  no  heirs  from  ner  body,  nhe  is  to  ha^e  the  mtb  of  said 

-negroes  her  life-time,  and,  ai  her' dftttk^  should  she^die  wtthoiifi|||f  lieirs 

v^tnn  her  body,  the  (bur  named  negnvotf  above,  and  their  increait,^Hr-reta^^ 

•jib-mj  son,  John  B.  Bailey,  ^  his  property.     It  i»  my  will  tbatij|A v>y  pi^^ 

perty  be  given  up  to  my  son,  John  B.  Barley,  as  his  property,  eicept  the 

fsHir  negooes  alxive  mentioned,  which  are  to  be  giVen  up  to  Celia  B,  Pow- 

I    fcU'M  Httty  that  it  was  the  indention  of  lh^  testator,  that  ms  daughter  should 

take  a  life  estate  in  the  negroes,'  and  thot  her  children  should' take  an  estate 

in  remainder  thereto,  as  purchasers,  under  the  will ;    that  the   words,' 

'*  heirs  of  the  b<Kly/'  were  .intended  to  be  used  as  words  of  purdui$c,  and. 

not  as  wo^ds  of  IhnilcUion. 

.   In  Equity,  in   Scriven  Superior  Court.     Decision  by  Judge, 
Holt,  October  Term»  1849, 

•    •    •  •  *        »    ■  • 

^y  the  last  will  of  ^ates. Bailey,  lie  desired  that  his  wife  and 
son,  and  all  his  property,  should  remain  on  Uis  farm  until  the  1st 
ofi^ugust,  1830 — after  which  time,  he  bequeathed  to  his  son  all 
of  his  lands  and  negroes,  &c.  "  except  fi)ur  negroes,  .which  is 
here  mentioned,  to  my  daugliter,  Celia  Rosamond  Powell.  I 
g^T^and  bequeath  to  the  heirs  of  her  body,  the  following  named 
negroes,  ^z :  Hannah,  Alex.  Screen  and  Dick.  Should  she 
kave  no  heirs  from  her  body,  she  is  to  have  the  use  of  saFd  ne- 
^666  her  life-time,  and,  at  her  death,  should  she  die  without  any 
heirs  from  her  body,  the  fouf  named  negroes  abrove,  arid  their  in- 
crease, to  return  to  ray  son,  John  B.  Barley,  as  his  property,  or  to 
(is  lawful  heirs."  It  was  further  provid^U^y  the  will,  that  at  the 
date;Bpecified,  all  the  property  was  **  to  Be  given  up  to  John'B. 
Ba^ey,  as  his  property,  except  the  four  negroes  mentioned  above, 
which  ai-o  to  be  given  up  to  Celia  R.  Powell.*' 

-In  September,  1848,  Daniel,  aS  next  friend,  for  the  minor  cKil- 
dren  of  Celia  R.  Powell,  filed  a  bill,  praying  a  ne  exeat^Wtif^ri 
theground,  that  ilnder  thi^,will,  Celia  R.  Powell  took  onty  a  life 
'estate,  and  her  children  in  remainder. 

On  the  hearing,  a  motioil  was  made  to  dismiss  the  bill  and  pro- 
roL  Till  49 
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cess,  on  tbe  ground  that  Mrs«  Powell  took  a  fee-simple  un^er'the 
wiU>  a^d  if  only  a  lifc-estate»  the  remainder  .«a»  to.  Bailey»  atkl 
not  to  faer  children. 

The  Court  overruled  the  motion,  and  this  decision  is  brought 
vp  for  review, 

M.  Marsh,  fox:  plaiptiC  in  error»  cited«-~ 


9M.  Steele,  2 .  Siffumt^  233.  1  JffiUUixd  on  Real  EHote^ 
#33.  JhMer  vt.  Trolhpe,  Atnbler,  453.  Ehm  v^.  E<u(m,  19  Ves. 
T7.  Htm  vs.  Ham,  1  Dev.  ^  Bat.  69^.  Carrtu.  Porter,  2  MefJ. 
Ch.  60.  2  2>e#.  112.  Okoicc  vs.  Marshall,  1  Kdly,  97.  I^in^ 
sot^vs.  McDonald,  2  Kdiy^  120.  3  lb.  563. 
•  '  * 

Jno.  Schlet,  for  defendaat. 

B^  the  Court. — Warner,  J.  j}e)ivcring  the  opinion. 

[1.]  The  only  question  for  our  jndgtnent,  madelby  the  record 
in  this  ctise,  is  the  proper  construction  to  be  given  to  that  clause 
of  Bates  Bailey's 'will,  which  relates  to  the  bequest  to  his  daugh^ 
ter,  Celia  Rosamond  PoweJfc. 

'  T^he  testator  first  directs  that  all  his  property  shall  be^kept  to- 
Ipether,  until  the  first  of  August,  1830. 

After  making  ti  bequest  to  his  son,  John  JBourbbn  Bailey,  the 
testSitor  made  the  following  bequest :  "  To  my  daughter,  CeliCk 
Rosamond  Powell,  I  give  and  bequeath,  and  to  the  heirs  of  her 
body, the  following  named  negroes^  to- wit;  Hanxiah,  Alex,  Screen, 
and  Dick^  .  Should  she  have  no  heirs  from  her  body,  she .  is  to 
liave  the  use  of  said  negroes  "her  life-time,  and  a#  her  deaA% 
should  she  die  without  any  heirs  from  her  body,  the  four  named 
Begroes  above,  and  ihfix.  increase,  to  return,  to.  my  son,  John  B. 
Bailey,  as  his  property,-  or  to  his  lawful  heirs.  It  is  my  vish  and 
will,  that  in  the  year  and  date  above  mentioned*  for  -all  my  pro- 
perty, consisting  of  negroes — whether  meni  women,  or  children — 
borsesi  cattle,  hogs,  hons,ehold  and  kitchen  furniture,  plantation 
utoCirflilf  all  together,  to  be  given  up  to  my  son,  John  B.  Bailey,u 
88  liis  property,  -except  the  four  negroes  tnentimiad  above,  which 
ar^  to  be  given  up  to  Celia  R.  Powell.** 

What  estate  did  Celia  R.  Powell  take  in  the  four  negroes  roe&- 


i 
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.  tioned  in  tfiis  clause  of  the  testcUor's  will  ?  If  we  take  the  fir«C 
.]MLrt  ofthe  clause,  and  read  it  as  &>11qw8^-''  To  mj  daughter,  Ce^, 
Ka  Rosamond  J^owell;  I  give  and  bequeath*  and  to  the  heirs  jof 
herbody,  the  following  named  negroes** — without  any  regard  to 
the  superadded  words  eniployed  by  this  testator,  then,  an  estate 
tail  is  undoubtedly  created,  and  the  abiokite'  estate  to  the  begroaa 
Tested  in  Celia  R.  PoweH,»  as  wat  ruled  by  this  Court  in  C^hice 
99.  Mdrthallf'  1  Kelly,  97.  Without  any  superadded  wdodSr  6ir^ 
planatory  of  the  intention  of  the^  testator,  the  words,  *'  beurs  of 
bof  body,'*  would  be  held  to  ho  word?  of  limitatumf  and  aot 
words  pfjwrcAa*^. 

.  But  we  think  that  the  eup^^dded  words  employed  by  the  tet* 
^tar  elearly  show,  that  it  was  hisjiitention  that  hie*  daughter,  Ce» 
Ha  'SL  Powell,  should  take  a  life  estate  in  the  ne^oes,  and  that 
the  words,  **  heirs  of  her  body,''  were  intended  to  be  employed 
by-him  at  synonymous  with  children. 

If  the  contents  of  the  wiU  show  that  by  the  word  **  heirs/'  ^ 
^testator  meant  pther  persons  than  nelct  of-  kin,  those  pecsons  wUl 
be  entitled,  and  .children  may  take  under  the  word  "  heirs."  1 
Jfit:^lfer<in  JLegcLckf,  85^  86.  2  Roper  on  Legeicies,  354.  Stvadn  «»« 
Ratcoe,  "3  hKddVsLato  Rep.  200»  Herd,  the  testator's  daughter 
is  td^  hard  a  life  estate  In  the  negroes,  and  at  her  deaths  shoulclshe 
di<r  with<)ut  any  heirs  ft-om  her  body,  the  fo«rr  named  negroes  and 
their  increase,  are  given  to  J)ohn  B.  Bailey,  the  testator's  lioh,  a 
person  mefi^  in  life,  -whieh  negatives  the  idea  that  the  testator  in- 
tended by  the  words,  '*  heirs  of  b>9r  hodij^^*  vAtndefinite  failora  ef 
issue.  Taking,  all  the  words  employed  by.  the  testator  in  hia 
wiH,'as  explanatory  of- his  intention,  it  is  our  judgment,  that  Gblia 
iL  Powell  took  an  estli^  fer  life  in  the  negroes,  with  remnnder 
to  her  children,  as -purchasers 'under  the  will;  and  in  the  evemt 
Celia  R.  Powell  had  difed  without"^  (ihildren,  (hen,  upon  the  hap- 
pening of  tha^'^^ontingency,  John  B.  Bailm  would^have  been  ^- 
t^dtd  th&pre'pei^y.-,  •   - 

"  Lefr  the  judgment  of  the  Cohrt  below  be  Affirmed. 


.  •  *• 
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^-No.  65. — William  P.  Hall  ani  others,  plaintiflTs  •  in  error,  t?^ 
Farish  Carter  aqd  Michael  J.  Kgn an,,  executors,  ^c^^de^ 
fendanls  in  error.  '         -•      ^ 

[1.]  An  executor  i»  Jiot,  ordinarily, iiable  for  a»9el$  which  come  to  the  hand* 

of  iiU  co^xecutor,  or  Fetponsi^le  for  htB  dnaattnit.  If  he  »,  *  howevter, 
, active  in  the  matter,  and  by  his  action,  whether  intentionally  or  not,  enar 

'  bles  Iria  co-executor  to  coibmit  a  devastavit,  he  wiM  be  liable  with  hii^  for  it. 

Bach  executor  has  power,  nnder  the  will,  to  execute  it,  and  one  has  do 
' 'jpower  to  preTcut  the  other  from  taldiig  possession  of  •«««¥«;  or  to  tako 

them  out  of  his  possession  after  he  has  acquired  the  possessitm.' 

[2.]  An  inventory  of  notes  and  other  ehages  in  acHon  is-uot,^  of  itself,  evidence 
.of  attcia  in  hand,  to  charge  an  ex€x;utor,  but.he^will  be  liable  for  a  devatim' 
vity  if  he  fails  to  collect  such  us  ore  oolleptable,  wkh  doe  cafe,  and  pn^per 
,  •  diligence. 

[3.  J  If  two  or  more  executors  join  in  a  receipt  for  money,  they  are,  b^  weight 
of  authority  in  England,  thereby  joiiuly  liable.     Quci^^  as  to  this  rule  in 
■"  the  Unitetl  Stntes. 

[45  A  distinction  taken  between  a'  jc^int  receipt  anid  a  jdint. return  of  an  in- 
vemtory..  '  *  - 

(5.]  An*  inventory  of  ckotes  Ut  acfitmr  is  a  requirement  of  law,  6bTigatory 

'  upon  all  the  executors  who  qualify^    It  does  i)ot,  of  itself,  show  astets  im 

•the  hands  of  either,  so  as  to  charge  them,  nor  does  it  show^  a  jc^i^t  p<»' 

sepsion  of  the  evidences  of  debt,  but  leaves  the  £iuit  of  actual  possession 

and  control,  in  any  one  oralI,o|>eu  to  proof. 

[6.]  Held,  therefore,  {hat  where  there  is  a  joint  return  of  the  inventory  of 
'debts,  and  the  possession  is  in  one,  and  ho  through  negligence,-  without 
^rticipation  by  the  other,  fails  to  ooUeet  them,  he  is  solfely  liable  for  such 

-    devastavit,         ,         .  -  . 

*  .....  ■     . 

Exceptions  to.an  award,  in  Baldwin  Superior  Court,  Decid»> 
ed  by  Judge  JomnsoiN/  Fc?bmary  Tertd^  1850; 

The  plaiutiffd  in  error^  as  legate^a  iHider  the  will  of  George 
W.  Murray,  deceased,  filed  a  "bill  agSiiiist  Farish  Carter  and  Mi- 
chael J.  Kenan,  the  executors  thereof,  for  an  account  ^nd  settle- 
ment This  cause,  under  a  rule  of  the  Court,  wasref^^rred  to  tfce 
arbitranaent  of  counge^  narnied,  by  vrhich  rule  the  arbitratora,  bo 
request  of  either  party,  were  required  to „redi»ce  ta  Writing  any 
decision  they  might  make  upon  apy  question  of  law";  which  de- 
cision might,  by  either  party,  be  submitted  to  the  judgment  of  the 
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Jbdge  of  tho  Superior  Court,  with  leave  to  proeecute  «  writ  y^ 
error  theretp.         .  ■  -         ...      -        •  "  :  . 

The  arbitrators  awarded*  against  Michael  J.-  Keni^iH  one  of  tbe^ 
etei^ors^the  Buih  of  .$9^95  10,  for  ehoses  *  in  ticti^nf  apod  unci 
eolleotable  at  the  death  of  testator,  and  lost'bj  negligence  and 
fiiiliire  fto-collect,  and  not  accouiited  for  in  bis  returns. 

.Under  the  rule,  the  arbitrators  returned,  in  writing,  their  d^cV- 
ftiouy  that  both  -the  €fxecator«  were  not  liable  Ibr  this  antouBt,  Imt 
Kenan  alone  was  liablp.  They  farther  f  eturned,  that  the-^onW 
evidence  on  which  they  made  their  deci^on,  except  that  to  .be 
£>und  in  the  pleadings  pnd  exhibits,  was,  tbul  the  chdtes  in  aeiion 
"wiere  produced  by  lyf  r.  K^enan,  on  the  hearing  before*  the  arbitra* 
tors,  as  having  been  in  his  possession  ft-opa  the  time  of  udcing  tho 
inventory.     The  inventory  was  made  jointly  by  the  executory: 

Kenan,  by  bis  ^swer,  stated  that  he  had  the  exclasivdcuz^odj 
•of  th^  assets-^—the  subject  matter  of  this  dispute — from  Che  (fme 
of  the  making  of  the  inventory,  down  to  the  time  of  the  mafking 
of  the  iLward ;  and  that  the  only  assets  in  the  hands  of  Caftert 
were  tunjed'oyer  toliim  by  Keiian,  -  *   .  ^ 

Carter,  in  his  answer,,  stated  tlia same  filets,  and  the  mann^  in 
which  he  became  possessed  of  any  of  the  assets ;  also,  that  he 
'knew.nothing  of  th6  .matiAgemeiit  of  Kenan,  except  what  h&  de- 
rived fifbm  his  r^um.  '      .     •  .' 
-  »       '                                                                                 .        ■  .     »      * 

On  the  motion  to  make  the  award  the  judgment  of  the  Cour^ 
the  p)aintii&4n  error  e incepted  to.  this  decision,  -on  the  groirnd 
that  both '  executors  were*  liable,  joititly,  for  the  amodnt  tKm^ 
•ii^Brged -Against  Kenan,^ndividaally.  t 

'  The  pouft  everntled  the  objection,  and  this  decision  is  assign* 
cd  as  error.  .  "^ 

Cone;  counsol  for  plaintiffs  in  error,  submitted  the  followin^^ 

... 

V  Ist.  Executors  are  liable  for  the  amount  of  inventories  return- 
ed by  them  ;  and  if  they  return  none  of  the  ^ebts- due  the  estate; 
te  desperate  or.  doubtful,,  they  shall  be  charg^  with' the  wh6le  as 
saAets.-  Gfaham  V9,  Davidson,  2  Dev.  if  Bait,  15^  Wright  r*.* 
Wright;  2  MeCord'9  ChA90. 
'-"  2d:^If,  by.  an  agreement  between  two  executors,  one  is  to  re- 
eelVe  and  intermeddle  with  such  part  of  the-estate^and  anoth«ib 
w£th  duch  a  party  each  shall  be  answerable  for  the  whole.     Mondl 
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^.^ 


vs,  Monell,  6  Johns.  Ch.  294.  kam^an  Zregdl  ^utU,  ch.  38^^14, 
pp.  542,  ^44,  558.     2  Williamson  Executors,  1119. 

^/ExocutQrs  joioing  iit  receipts,  are  i^esponsibler  jokitly,  !br 
the .  whole.  Johnson  vs,  Johnson^  2  HilVs  Ch,  277,  LtSgh  9». 
BanY,  3  ACkjfns,  583,  584.     3  Story's  Eq,  §§1280,1281.      *      .  ^ 

1th.  ^The  main  andimportt^nt  point— where  twOt>r  more  exec- 
utors-qualifyv  aud  the  choses  in  action  belonging  to  the  estate  are 
K^t  by -oegligonce  and -failure  to  collect,  the  execotors  iBiro- all 
Jointly  responsible  for  the  amount  so  lost  by  negligenre  and  lail* 
ure- to  collect..  Chamblers  vs.  Manchin^7  Vesey,lQS,  Brice^  vs. 
Siokes,  ll'  Vesey,  325.  MucJdoe  vs,  TuUer,  I  Jacobs,  198.  '  Stii^s 
-vi.  Guy,  Law  Mag.2SX.  Booth  vs.  Booth,  1  Beawan,  125,  DoyU 
m  Blake,  2  Schoahs  Sf  hefr.  "^4.  Clark  W.  Glairk^  8  ^Paigt, 
159.  Scully  vs.  JMany,  2  Irish  Eq.  165,  cited  A,  Bar.  Sf  Ifarr. 
Dig.. 197. .  Robinsom  ci«.  Harris,  1  Hayes^  Sf  Jones^  412»  died  4 
Smr.  SfHarr.  Dig.  194.  .  WilUams  vi.  Maiiland,  1  IredtU's  Equi- 
ft^,  92. 


Mct)oNALD,  for  defendants,  submitted— 


t. 


'  Joint  inventory  returned  by  executors,  is  not  evidence-  of  joint 
possession  of  the  assets. .  24  Com.  Law  Rep.  133-.  2  WtUianu' 
Executor^,  1404.  OcJnUreevs.  Wright,  1  Dev.  ^  Bat,  Eq.  Rep, 
3Ze.'' 8outherland.vs.  Brush,  7  John.  Ch.  Rep.  22. 

■^ ^devastavit  hy  one  executor  does  not  charge  his  eonpanion. 
Cameron  etal.  vs.  The  Jkistices,  >c  1  KeUy's  R{^.'36,  2  Wtl^ 
Hams'  Executors,  1291..  1  Peer  Wms,  81,  last  note,  ChurckiUa 
al^  lb.,  241  and  note.  2  Vesey,  Jr.  678,  last  note.  4  Bq.  fi^p.  71, 
76.     /*.  92.; 

Negligence  in  collecting  the  assets  is  a  devastavit.  2  Wms, 
R^pecutots,  1284, 

The  actual  porsession  and  use,  by  one  of  two  executors,  isi'not, 
in  law^the  possession  and  use  of  bothi  so  3s  to  attach  a  liabifity 
Wboth.     2.ir»i#.jKxr#.685.        .  ^    * 

One  executor  has  na  authority  to  takefr^m  Che  possesnoBbf 
another,  the  aaaets  of  the  testator,  and  cannot,.'lh0refore,'l>e  mafa 
liable  for  the  default  of  that  other.     l^Deir.  SfBat,  jEq.  iL^33$. 

'  £xecutors  stand  on  the  same  footing,  haying  equal  righta  and 
tl^  same  BespoiisibilitiQs,  sre  not  lial^  t»  jdich  dhar,  and  eadi » 
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liable  tQ^ho  eestvi  que  trust,  to  t)io  oxtentof  tho  fUnd  he  receiver. 
Ikfeter^  Rep^  169.     11  Johns,  Rip:  21.  - 

•  One  exeputor  not  liable  for  ihe/iaches  of  snotber;^  ^ot  enforo  : 
•    iog  the  collection  of  debts.     2  Dec,  Eq,  Rep,  51. 
)  ^        One  executor  nol  liable  for  the  breach  of  triist  of  another,  «Xa 
eept  in  cases  where-the   wiU  creates   an  express -trust,' and  he 
toe w  and  acquiscces  in  the  bre^h  of  trust.    -  Williams  vs,  Niitan, 
fi^SeaviUr,  472.  .1 

.  Executors  and  adqiinistrators  ore  liable  in  Georgia,  under  the 
Statute  and  .'Common  Lavr  of  England,  as  it  dxistca-  in  1^6|« 
Hotchkiss,  47&. 

Bi^  the  Coiwt, — NisBEf,  J.  delivering  the  opinio».^ 

TTfae  Circuit  Judge  confirmed  the  award  of  the  arbitn^ors,  Und 
from  his  judgment  a  writ  of  erfor  ifi  t^ken.  The  arbitrators  held, 
89  an  inference  of  law^  frbm  the  faefif  before  them,  that  the  exec* 
utors  of  Murray,  (Carter  and  I^enan,)  are  Dot  jointly  liaise  for 
A»  nine  thousand  dollanr  and  upward,  of  ckoses  in  action,  not  col- 
-lected,'but  that  Kenan  alone  is' liable.  Whether  tbeir  judgment 
of  the  law.Ckpon  the  Ifbcts  be  right',  is  the  qug»tio»  for  our  deHet' 
rainatiQn.     It  is  first  important  to  state,  definitely,  .what  thoti^ 

'  *  ftietB  are ;  for  it  will  be  ijeen  thaVthe  rul^  of  legal  liability ^i»  ca^ea 
Kke  this,  depends  upon  slight  variation  in  the  facts.  The  bill  of 
exceptions  states,  that  tio  evidence  was  be&re  the  arbitrators^  but 
ftat  which  IB  afforded  in  the  pleadings  and  exhibits,  except  that 
the  ekoscs  in  action,  for  the  failure  to  Collect  which  Kenan  wae 
ttoade  <)iable,  toerC'  produced  to  the  arbitrators  hy  Kemt^^i  as  kamng 
hten  in  his-  possession  from  the  date  of  the  inventory,  -We  are^ 
fberefore,  to  look  to  the  pleadings  and  exhibits  .alone,'  for  tlie  . 
facts,  upon  w^icb  the  award  was  made,  exciept  the  fact  that  Ke- 
TOIL  prod<}ced  the  chosfe^  in  action,  and  the.farther^.&<&ti:th»t  thej 
were  produced  by  him  as  heaving  been  tn  hi^  pqesession,  frvm  th& 
iaU  of  the  inventory, 
■^..  •  They  are  fits  follows  t  t>arter  and  Kenan  bott  qualified  as^exec- 

^^*W6r8-to  the^will  of  George  W.  Murray,     They  jpjntly  returned 
to  the  Ordinary  an  inventory  of  bends,  .note»  and  other  eviddAcen 
of.  del>t  due  the  estate,  among  which,  and  ctmatitutiDg  a  part  of^ 
which  iiirentory,  were  the'  notes,  ice,  making  up  the  amount  cr   * 
f9f69$  10,  to  tl^e  payment  of  which  Kenan  alone  was  found  lia- 
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blc  These  tmiIcs;  &c.  were  proven  bef^ire  the  arbitrators  to  have 
be^n  collectable  with  reaiionable  diligence.  They  were  exhibit- 
ed to  the  arbitrators  an  wlK>lly  insolvecit  at  the  tirae.of  the^ward, 
and  recognized  by  tliem  as  insolvent  at  that  time.  A  part  of  the 
ekoia  in  acXion  embraced  in  the  inveDtoi'y,«i8  appears  by  Carter's 
answer  and  his  returns,  came  into  his  possession,  and  he  adminis* 
ti^ed  them*  but  no  part. of  those  upon  which  the  award  mak^ 
Kenan  solely  liable.  TIlc  bill  charges^  generally,  that  the  effects 
of  the  eiuate  came  into  the  possession  of  the  two  ex/^cutors.  In  . 
his  answer  respomiive  to  the  bill,  Carfer  states,  that  the  assets  did 
not  all  come  into  his  po.ssQ<uiion,  nor  did  all  come  into  the  posses- 
sion of  his  co-executor,  Kenan,  nor  did  all  come  into  the  posses- 
sion of  t>oth  jointly.  It  states  farther,  that  such  as  came  into  his 
possession,  he  got  from  his  co-executor,  K^nati,  or  were  attor- 
ney's receipts  for  papers  placed  with  them  for  collection  .by  the 
testator  in  his  life,  or  by  Kenan,  aAer  his  death  ;  and  Col.  Carter, 
iu  hiji  answer,  refers  to  his  returns,  as  exhibiting  the  chai*acter  and 
extent  of  his  administraticm.  Those  returns  were  irregularly 
made,  and  do  not  show  that  an^  of  the  chores  in  action  upon  which 
*Kcnan  was  made  lial>le,  came  into  his  possession.  Kenan's  re- 
turns are  also  irregvilarly  made,  and  exhibit  no  action  whatever 
upon  those  ckoses  in  action.  Carter  denies  in  his  answer,  any 
knowledge  on  his  pait  of  the  manner  in  whiph  Kenan  managed 
fJbe  assets  in  his  hands,  except  what  he  derived  from  Kenan's  rc- 
iurnd.  In  his  answer^  Kenan  states,,  that  tbe  notes,  Sec.  upon 
Mfhich  the  award  charges  him,  were  insolvent,  and  that  they  had 
^en  in  Tiis  possession  from  the  time  of  the  inventory.  Upon 
diese  facts,  the  arbitrators  determined  that  Kenan  alone  was  liable 
for  choses  in  dctian,  erabracdd  in  the  joint  return  of  the  inventory, 
which  were  collectable,  but  which  were  not  collected.  The 
pTaintifi^  in  error,  excepting  to  the  judgment  of  tbe  Circuit 
Court,  affirming  the  award  of  the  arbitralors  in  this  regard,  insist 
that  both  (hi9  executors  are  liable.  Before  entering  upon  tbe 
question,  it  is  proper  to  state  farther,  that  the  complaiifunts  clium 
as  residuary  legatees  nj\dex  the  .will  of  Murray,  and  that  in.yeW^ 
tioa  to  their  interests  in  the  estate,  there  is  no  special  trust  devdl|j^ 
ed  upon  the  executors.  The  will  appoints  them,  in  tbe  usual 
»rm,  exei^utors,  and  directs  that  the  property  not  specifically  be- 
^  queathed  bQ  isold,  and  theprocceds  "  be  paid  to  them  as  fast  as  the 
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eiMie.  i«  «etUocL''     Tbe  imet  .fetearly  is  no  more  ihan'  tbeardimiry 
trust  dercHved  ^f>on  estecuiors  to  n  wilL   • 
.    .  {>.]  Aii.0Kecutor.~u  not,  «i»ier  ordinary  ekcmmitanees,  Toapon- 
•ible  ibr  assets  wluch  come  to  tbe  hands  of  his  co-executor.  .  The 
tittst  icreattji  -hy  the  wi|t  is  a  several  tpusc     The  confidence  re- 
posed by  the  .testator  is  .severaL    Ooe  is  as  much  entitled  to  ex* 
.eciite  the.  will,  in  the  absence  .of  any  special  trusts  or  specific 
di|:ecti6ns/as  theother  ;/nor  can  one  deny  to  the  other  participation 
in  the  administration  of  the  estate,    Ijegal  capacity-  to  execute  it 
deirolved;  iipon  each*  -  From  these  proposititmSt  the  rule  results* 
chat  one  .6f  two  ermore  executors  is  not  responsible  for  the  d^ 
'WaHmfit  of  his  co-exe<hitor.     This  is  ^nendiy  Iriie ;  but  if  he 
inilbntimiaHyH^r  otherwise  baa.- contributed  to  the  dtv^MunnU  he 
w^  he  rieispoaaible.     If  he  is  active'  in  the  matter,  and  by  his  ac- 
tkmr  whether  with  intention  to  commit  4  devastavit  or  not,  epablet . 
hia<oo-executor  tommrait  it,  he  will  be  liable  with  him.   .**  I  take 
{tie he  xiilear,  ^saya  I^rd  Thtriew,  in  Sadler  9$.  Hebhs,)  tSat 
'  where,  by  any  act  or  any  agreement  of  the  one  party,  money  geOi 
..Jotolhe  hands  of  his  companion,  whether  a  co-trustee  or  co-exec^ 
atOTi  they  shall  both  be  answerable.^.    3  Bfo.'iJA.  -d  116,  tnargimm 

'  The  rule  is  stated  with  more  latitude  by  Mr.  WUlktmef  as  de- 
bited from  ihe  authoriti^,  tfaua:  **  Where,  by  any  act  done  by  one 
oleoatora  any  part  of  the  representative  estate  comes  to  the  handa 
oPhia  ^o-exeoutor,  the  farmer  will  he  answerable  &r  th^  latter* 
in  the.  same  manner  ihat  ^he  w6uld  have  been  for  &  stranger 
whom  he  had  entrusted '  to  receive  it."  -  Williams  am  Execmtors^ 
mos-S.  p.  l9dA,  .  Note  to  CkmrchOl  vs.  Hohsom,  I  P.  Wms.  E41. 
llVts.  3S5«  ^ar^.  SI4.  pick.  R.  350.  1  Rees  4- iUT.  66L 
^^erriee  Appetd.  2  Petm.  A.  419,  422,  2  lUirs  Ch.  R.  293.  i 
Mafd.\S7.  10  Peters,  532.  i  P.  Wms.  R.  81.  16  Vesey,  479, 
480.  1  Merit.  712.  1  Sch.' Sf  Le/r.  272.  i^.  341.  M&mdlvs. 
]ll0meU,6Jt^ns.Ch.29^'^6,'6. 

■'  Tk»<soun8el  admits  the  general  rule,  that  under  iotdinary  cir> 
j.'ifUpiwtances,  one  co-executor  is  nof  bound -for  ihe  devastavit  of 

l^colieague^'and  I  do  dot  understand  him  to  lay  down  the  rule 
of  4»x€eptioQ  to  that  general  rule  any  atronjg^er  of  broader  than  I 
have  ftated  iu  H^  oootendb,  however,  updn  difierent  grounday^^ 
IbaDiocording  to  the  case'made  in  this  record,~'Oarter.is  liable  fil^^ 
^hmdeiastamt  of 'Kenan;  and  first,  be  inaista  that  **  executors  ane. 
Hable  f<M:  A^aoxMiiit  of  myeiteofeiea  fetuni6dhy4beiD$  aad  if -they 
TOC.  viu.  50. 
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return  none  of  the^  debts  due  to  tb'e  estate  as  det^perai^e  ur  doabu 
ful»  ibey  (botb)  sball  be  cbargeable  withtbe  wbo}e  a#  amtUS* 
*  [IK.]  The  si^ment  under  tliis  Jlead,  is  dtawo  from  the  jotot 
inventory  returned  by  Kenan  and  Carter,  and  its  weSkneaa  or 
strength  depends  upon  the  legal  effect  of  theinveiitory.  If  it  be 
truef  that  the  joint  inventory  is,  in  law,  an  admission  upon  ibe  re« 
cords  of  the  Ordinary,  of  assets  in  the  possession  and  control  of 
both  the  executors,  theu  it  may  be  conceded,  that  a  faihire  to  col* 
lect  in  the  collectable  ehmes  in  actum  embraoed  in  that  inventory. 
Is  a  joint  devastavit,  for  which  -Uiey  are  jointly  liable.  For,iD 
that  event,  it  would  not  relieve  Carter,  to  show  that  the  waste  was 
the  result  of  J^enan's  neglect  to  collect,  wfail^t  he  had  the  actual 
possession.  If  ^they  are^  at  Qrst  in  the  possessiod  and  control  ^ 
hothf  each  permits  the  sole  possesdiditi  and  control  of  tlie  other  at 
bis  periL  In .  the  'prosecution-  of  the  arguiAetit,  the  learned  oou»« 
Bel  places  this  joint  inventory  upon  the  footing  of  a  joint  receipt 
Ibr  money,  by  two  or  noore  executors,  and  thus  onKsta  in  b^iaif  jtrf 
the  conclusion  to  which  he  would  conduct  us,  that  large  class  of 
oases  which  have  decided  that  co-executors  are  liable  upon  a  joint 
receipt,  when  the  ioss  of  the  money  receipted  for  is  the  ac^  of  one 
oifly.  The'  schedule  of  notes  returned  by  a  sole,  executor,  with* 
out  designating  any  part  of  it  doubtful  or'^^peratOt  was,  at  one 
time,  evidence^  prima^Jkcie,  of.  liability  for^  the  whole ;  and  he 
would  be  put  upon  ^e  necessity  o^  showing,,  if  .such  wer^  the 
feet,  that  any  part  of  them  was  not  colleOable  in  the  use  of  (to. 
use  the  language  of  ^mr  Act  of  1767^  <*  due  .care  and  proper  dil- 
igence.'* This  is  the  rule  as  to  an  inventory  of  .assets  other -thAa 
debts ;  and,  as  stated,  such  ^u?ai  the  rule  as  to  inventories  of  debts. 
1  Salk.  296.  Bufler'g  N.  P.  140.  8.  G  SelipyH*4  If.  P.^77^, 
mote,  Sth  edition.  6  Taunt.  7Zi.  3  B.  Moore,  69.  ,Wiliiam^ 
JSxecutoTi,  liQl.  .  t  .    * 

In  Gaes  e#.  D^fiont  (1  S/oriKe'*  N.P.  4X  Z2,\  Lord  mUmbt^ 
OH§h  would  not  allow  an  inventory  of  debt8*.due  to  the  eaSate^  and 
which  were  not  returned  as  desperate,  to* be  coosidored  as  assets 
motually  in  the  hartdsof  the  executor. '  His.Loids^ip  said,  ^'fom^^ 
must  prove,  presumptively  at  least,  t)Mit  these  debts  have  baoi 
paid — that  presumption  may  depend  upon  time  and  other  drcoi*^'^ 
f  itoncefl.  But  upoa  the  plea  oijilene  adminiitramij  it  is  peaeteary 
to  prove  that  effects  oame  to.  the  hands  of  the  defimdaot*  7]|ii» 
tlie  univeraal  practice.''^    I  apprehend  that-it  ia^Mw  Mt|lod»ldMl 
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tkhougb  (lebto  di/e  to  the  teststor  are  assets,  yet  the  executor  or 
adnainistrator  is  not  to  be  chargeable  with  them  till  he  has  receir* 
ed  the  Aianey.  Williams  an  ExecuUfra,  1 187.  Cam.  Dig.  AmkU, 
d.'  Bac.  Ab.  Exrs.  k.  I  Camp,  364.  1  Soli.  1M)7.  14  Jokm. 
JL  ,446.     4  B;  8f  Add.  651,8.  C.      1  Nol  ^  M.  434. 

*  The  £ngUsh  doctrine  seems  to  be  tius,  that  an  iuventory  of 

property  is  prima  Jaeie  evidence  to  cbarge  an  executor; '  and  an 

tBTentory  otchoset  in  action  is  not  even  prima  fadt  evidence  to 

lAarge  him;  but  the  proof  must  go  farther*  and  shoWf-  presump^ 

litely  «t  least,  that  the.  money  has  been  collected.  •  Such  is  the  le- 

f^'ifiecl  ef  the  inventory,  as  evidence  of  assets  in  the  hands  of 

the  executor.     His  liability  for  ^devaitavitt  in  not  coUectifig  ch9^ 

mt  w  actiom,'  I  am  not  now  examining— -tny-  purpose  being,  at 

present,  to  enquire  what-  effect  is  to  be  given  to  an  inventory,  aa 

.  wideote  -that  assets  have  come  to  the  hands  of  the  executor. 

Tliore  seems  to  have  boon  in  England  two  kinds  of  inventories. 

Ponftierfyvit  was  necessary  to  exhibit  jui  inventory  of  ihe  estate  to 

be  MtBtnistered  before  probate  of  the  will,  according  to  the  prac* 

tiee'^of  the  frefogative  Court  of  Canterbury ;  and  this  practice 

.  yet  obtains  in  some  country- jurisdictions^     The  Statute,  21  JHse*' 

•ry  F//r,  Tequires  an  inventory,  yet  it  seems  that  according  to  the* 

iBOdem  practicein  England,  neither  executors  nor  administrap 

to«8  exhibit  any  inventory,  unless  cited  for  that  purpose  in  the 

Spiritual  Courts,  at  the  instance  ef  a  party  interested.     1  Phdlin^f 

240.     Talhr,  250.     Williams*  Bxrs.  Idl,  '8.     It  is,  however,  pru- 

dent  lor  the  executor  or  administrator  to  exhibit  an  inventory  for 

*  -bifl'owD  protection.     1  Hagg.  106.     I  refer  to  these  things  for 

tlie' purpose  of  saying,  that  in  Eifgland,  the  effect  gf  an  inventory, 

returned  before  probate,  is  different  from  the  effect  of  an  invento* 

ry  mce  the  Statute  of  Henrif  VIII,  upon  citation.    It  is  less  in 

the  former 'th^A  in  the  latter  case.     The  object  of  the  inventory 

^e/%rsprobi^e,'Was  to  show^he  estate  to  bo  administered,  &r  the 

protectiota  of  the  executor,  as  well  as  for  the  betiefit  of  all  persona 

interested  in  the  estate.     That  is  tho  -object  of  the  inventory  re- 

.*f ■'    quired  by  our  Statute,  and  oUrJnventory,  I  have  no  doubt,  aq- 

'jjltiwwen  to  the  inventory  formerly  required  in  England,  before  pro- 

\  \Mt;    whereas,  the  inventorynow  required  of  the  executor  in 

1^     Sng^nd,  upoQ  citation^'has  its  counterpart  here,  in  those -annua] 

^     "rdtunis  or  inventories  of  his  actings  and  doings,  which'tbe  ex0<6- 

ttxv  Wby  law,^  required  to  maker  ^Slie  rule  of  eyideneei  fther^ 
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{ore,  which  ift  applicable  to  inventories  hero,  is  that  which  i^  in 
Engfaad  applicable  to  inventories  made  before  probate.  In 
Sfeame  vt.  MiiUt  Denmcm^  C.  J:  said,  '*  I  hni  of  opinion,  that  the 
inveatory,  delivered  by  the  executor,  on  proving  the  wili/ii  notr 
in  itself,  evidence  of  assets'  having  come  to  his  hands."  4  BariL 
IfAdol,  656.     24  Eng..  Com,  Law  IL  135. 

.  The  Stattttes  of  Georgia,  I  believe,  give  no  greater  efiblit  to  the 
inventory  of  debts,  than  it  has  at  Common  Law.  i  They  are,  in* 
-deed,  confirmatory  of  the  position,  that  the  return,  Minply,  of  an 
inventory  and  schedule  of  debts,  is  not,  oi  itself,  evidence  that  as- 
sets  have  come  to  the  hands  of  the  executor.  The  Statute  of  1764, 
by  express  words,  makes  the  executor  chargeable  with  *^  so  much 
€i  the  credits  anly^  as  he,  she  or.  theyi  after  due  care  and  proper 
diligencCf  thall  recover  and  receive^  in  like  manner  as  executors  and 
administrators  are  made  chargeable  by  the  Common  and  Statute 
Law  of  England."     Prince,  ^^. 

.  This  Statute  requires  an-  inventory  to  be  made  -^  of  all  and  sin- 
gular the  rights  and  ci-edits  of  the  testator. or  intestatev  whether 
the  saqde  be  ia  ready  money,  judgments,  bonds,  ot  other  special* 
fiea  er  notes  of  hand,  together  with  a  list  or  schedule  of  the  boolLB 
oTaccount  of  6ucht(»tator."     For  the  purpose  of  showing  whit 

^  is  to  be  acbninistered — for  the  protection  of  the  executor,  and 
.doubtless,  also  for  the  benefit  of  creditors,  heirs  and  distributees, 
this  perfect  inventory  is  to  be  exhibited,  not  before  probate  of  the 
will,  as  in  England,  but  within  three  months  after  qualification. 
But  how  is  he  to  be  charged  t  Why,  only  with  so- much  aa  he 
shall  recover  and  receive,  after  due  care  and  proper  diligeBce.  The 
low  proscrilies  the  rule  of  liability,  as  to  chases  in  action — it  or- 

\  dains  a  criterion  of  liability;'  and.that  is  recovery  and  .receipt,  af- 
ter dua^  care  and  proper  diligpenoe.  Now,  the  hkvenu^ry,  aa  evi- 
dence, can  go  BO  farther  than  the  lis^bitifty  settled  by  the  law,  h 
does  not  prove- assets  in  hand-«it  doeftr  ^ifil  prove  recovery  and  rt- 
eeipi'^t  proves  the  receipt  of  the  noteSr  bonds»  bo^  of  accounts, 
Ac.  but  not  the  money;  and  whilst,  in  one  sense,  they  are  assets, 
yet  not  asseu  ia  hand  to  ehnxge  the  executor.  They  ace  emdm- 
ees  of  diebts  due^  which  scmy  or  may  not  be  cotleetable:  -  By  the 
Act  o£  X792i  the  inventory  and  appraisentenc  oi property  is  made 
evidence,  but  not  conclosive,  of  the  value  of  che  estaCe.  That 
.may  be  shown  to  be  more  or  Icssthan  the  apprmisement.  'Prw^lMft. 
'  r«rtiwpiMrpe8eBo£thi«opimoi^itis8irffa3iait»iflh«i» 
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eBStiBted  thaC  the  inventorj  of  a  tole  fxecotor  is  not  corielusiYet^f 
•88dt8  in  banc),  atad  therefore,  ofltiibility*  What  then  is  the  effect 
fi[%  joint  invevtory,  where  there  are  two  execvtora  ?  Admtvit  to 
be  the  same  against  both  that  it  has  «gaifi8t  one,  whenlhere  is  bat. 
-one,  tben*  as  we  haTeBeen,.it  does  not  prnVe  that  the  assets. h aye 

*  sctoally  come  to  hand,  and  the  argument  of  connsely  that  Career 
ife' liable,  becatise  simply i of  the  joint  ^return,  falls  to  ihe  grcMind. 

•  The  c^e  does  not  stop  with  this  joint  return— faV  fronr  tt.  Bal 
•I  hare  been  endeaxtfring  to  meet  the  positions  -of  the  plaintififi  in 
-error  upon  their  own  grcmnd. 

.p9.]  And  I  now  squire,  what  support  the  position  taken  by  comv* 
•iri  on  this  joint  inventory  derives  from  its  assumed' anidogy  to  a 
vedeipt  signed  by  -two  executors.  As  Co  trustees,  the  fnlo  is,. that 
where  they  are  authoriared  to  receive  money  and  jointly  execn'tiy 

'  ft  receipt,  fbr  it,  they  are,  ordinarily,  liable  only  for  so  much -'lb 
Mch  has- received,  and,  ordinarily,  it  is  different  in  case  of  execu- 
^OTB.'    Trueten  hare  equal  inters  and  authority,  and  cannot-aet 

•  separately,- an  executors  may,  but  musi  join  hi  convej^aueetf  atiJ 

receipts.  •  They  are  obliged  to  join,  for  the  sake  of  l^gal  conform* 

fly.    Justly^  therefore,  are  they,  not  liabld»  because  of  their  Join* 

ing.     It  is  otherwise  with  executors.  "^ 

They  are  not  compellable  to  join  in  receipts,  Eaoli  is  competent  ^ 

..toact..  A  receipt  from-ono  vnll  be'a  valid  discharge.  If  they 
Join,  therefore,  m  a  receipt,  it  is  a  voluntary  act,  an  J  is  held  an  ad* 
•Bttssion  that -they,  are- jointly  accountable.  S  TVn^Z.  -JS^.-^.  2*  eh* 
Irh^.  FeUows  vs.  Mitchell,  1  P.  Waiiama,  83,  note  U  ChwrchiU 
Vff.  Hohmm,  1  Ibid,  241,  note  1.  Leigh  vs,  Barry,.  3  Atk,  584. 
Ambler,  219.  Murrellve.  Oox,  2  Vem.  670.  Free  m  Ch.  173. 
i/heea  V9.  hevy,  3  Younge  Sf  Coll.  35%  367.  Sefdler  vs.  Hobbs,  2 
'Bro.  C  JL 114.     d  Ibid,  90.     ChaMers  vs.  Mineiin,  7  V/esey,  198. 

'  JBricff  vs.  Stokesy. li  FetQr,  324..  Joy  vs.  Ctanpbell,  1  8ch.  4*X<^ 
941.  Doyle  vs.  BIat^2  Ibid,  242.  HiUon  Trustees,  312,  313. 
B  Stores  Eq.  H^^O,  1281.  ~ 

This  raloi  wliich  charges  executors  upon  a  joint  receipt,  I  con- 
cede, is  established  by  the  weight  of  authority  in  England ;  yet  it 
has  beeo  quegtionedr  and*  in  fact  modified  there,  by  some  of  lliv 
^Ueet  Judges  of  that  empire.  In  CkurchiU  vs.  Lady  HobioUf 
Lord  HarcouH  struggled  against  it.     1  Pr.  Wm.2iU    In  Wwst^ 

'  iy  vs.  Clarke^  Lord  Northingtom  resisted  it  with  ccmviscing  pour* 
jBT.    AoMng  t^hmr  lUnfgsrhB  mdp  •^If  k  iff— »  fUaijpthm 
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one  of  tbeexectttors only  rQcfiivc^d  oiAd  diecbarged  the  estate  ic- 
debted»  ami  afl«igne4  tlie  «ecarity>  aud  others  joined  afterwards 
wkbout  any  reason,  aud  without  being  io  capacity  to  ooutroi  their 
fv><eg^ecator,  either  before  or  after  ihe  act  was  doiie,  what  grcmncbi 
has  aoy-Court,  in  conscieuce,  to  charge  him?.  Equity  arises  out 
of  i<  modification  of  acts,  -urliere  a  very  minuted  circamsta'nce  ma  j . 
jAwke  a  case  equitable  or  iniquitous ;  aud  although  former  an* 
thoritieii'may,  and  ought  to  Ifind  the  deterkainatioa  of  sahsequent 
eaaest  iirrespect  lo  rights>*-*as,  in.  the  right  of  courtesy  or  dower-^ 
yet  there  can  be  no  rule  for  tho  future  deter minatioii  of  this 
,  Court  odnceniifig  the  acts  of  men/'  i  Edem,  R,  S67,  See*  also^ 
Ihe  opinioa  of  Lord  Altatdy^  in  HoipSjf  r^.  Slakemant  (4  -  Veteyt 
4»07,  '8,)  In  Alanellrt.  ManeU,  a  greater  Chancellor  than-either 
of  these,  {K^^)  reasoQcd  against  it,  and.  one  not  less- than  he» 
(iSUory,)  after  declaring  that  it  seemed  to  hiin  difficult-comaintain 
the  sound  policy,  or  practical  convenience,  or  intrinsic  equity  of 
the  rule,  expresses  himself  farther,  thus :  ."  Perhaps  the  truest 
)BZ]K)aition  of  the  principle,. which  ought,  in  justice,  to  regulate 
efvery  ease  of  this  sort^-w)iether  it  he  the  case  of  executors,  guar- 
^ans  or  trustee»-*-is  that  which  has  been  adopted  by  a  learned 
Equity  Judge  in  our  own  country.  It  is,  that  i£  two  executors, 
,.  guai;iiiafA  or  trustees,  join  in  a  receipt  for  trust  money,  it  is  jnitiut 
Jmide;  although  not  absolutely  conclusive  evidence  that  the  money 
came  to  the  hands  of  both;  but  eidier  of  them  may  show,  by  sat- 
isfactory pfoof,  that  his  joining  in  the  receipt  was  necessary,  or 
merely  formal,  and^at  the  money  was,  in.  fact7  all  received  by' 
hiK  companion.'^  5  Johns:  Ch.iUp>29^  Si4ny'4  Eq.^i28h 
1282,  12^3.     . 

{4.}  But.i9  the  inventory  of  ckotes  in  adion  of  the  same  force 
and  effect  as  a  receipt?  From  what  has  been  already  said,  it  is 
manifest  that'it  is  not.  As  evidence;  I-  have  attempted  to  show, 
Ihat-of  itself,  it  does  not  prove  assets  in  hadd;  but  a  receipt  is  a 
written  acknowledgment  of  the  r^eei^  <>f  money — that  very  thing 
which  our  Statute  i*equires  to  be  proven,  in  order  to  charge  an 
executor.  The  liability  of  two  executors  upon  a  joint  receipir 
goes  upon  the  idea,  that  it  is  equivalenf;  t6  -an  admission  of  their 
willingness  to  be  jointly  accountable.  The  inventory^  cannot  be 
construed  into  any  such  admission.  It  is  but  an  official  stsitement 
that  such  and  suoh  bonds,  notes,  books  of  account,  SuL  are  found 
MMUig  the  papers  of  the  testator,  as  banging  tQ-b|i  Mlale.    tf 
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It  •admits  any  tbing,  it  only  aJmits  the  possesaion  of  tlie  e'^idewcat 

^  debit,  wfaereasy  the  receipt  aiiiiiitB  the  posaefleion  idmtmMy  to& 
lectedupoB  those  eyidencea  of  debt.  -  .      - 

[5«}  But  the  utl^r  diasimitarity  in  the  iiMtrQiiieiitaf  and  in  the 
legal  opei'adon  of  them,  is  palpably  manifeat  in  tfiia. ..  The  Te» 

''eetpt  18  noti'equTred  bylaw*  but  ia  voluntary  ;  whereas,  the'iji» 
Tentory  ia  required  by  law,  and  demanded  by  the  oath  'of  the 

^  «SBcutor,  .and,  therefore,  is'net  yoluntavy,  Tho  foundation  upon 
trlficfa  a  joint  liability  upon  a  joint  receipt  reata,  ia,  that  the  law 
doea  not  require  them  to  aign  it  jointly.  One  can  give  a  dis* 
charge,  apdlf  both  do  aign,  it  ia  becfttwe  both  choose  to  aign.  The 
cases  which  establish  the  rule  admit,  that  in  cases  -  where  a  joint 

.  act  is  necessary  by  law,  it  does  not  apply — tUi  in  th^  case  of  the 

^sale  and  transfer  of  property.    'Hill  on  TVustees,  313.- '  Terrell.P9, 

/UToMetM,- 1 1  Law.  Joum.  N.  8.  Chanc.  Z I .    Hovey  pt..  BlakemaHf 

*  4  Fjwf^*608.  XJhamber$vi.  Minckim,  7  Vetey,  191.  '^ 
. .  By  the  Act  of  1764,  It  is  declared,  "  That  irom  and'  afier  tha 
pfsatngof  thb  Act^  all  and  €Vfry  .executor  and  administrator  who 
ahaU«  before  the  Ordinary  of  this  province  for  ihe  time  beiog,  dr 
aisch  person  as -he  shall  depute  or  appoint,  (now  the  Inferior 
Court  sitting  as  a  Court  of  Ordinary,*)  qualify  him,lier  or  them- 
aelvea  for  th^  adminbtration  6f  the  estate  of  bis,  her  or  their  tea* 
lB^.or,  intestate,  shall,  upon  aatb>  (the  Act  provides,  then,  for 
the  production  of  the  property^  appraisement,  and  making  a  m« 
-  tarn  to.the  Ordinary,  and  then  proceedar)  together  wi^i  a  full  and 
"perfect  inventory  of  allmnd  siiigolar,  the  rights  and  credits  of  the 
eaid  testator  or  intestate,  whether  the  same  be  in  ready  moneyf 
judgments,  bonds  or  other,  speciahies,  or  notes  of  hand,  together 

.  wfth-  i^'liQt  or  scheduler  of  the  booics  of  account  of  sueh  testator.*' 
JPrmcCf  222,  By  this  law»  the  exhibition  of  the  inventory  is  made 
tl|e  duty  of  each  and  every  executor  who  tJiaU.quaUfy.  All  #ho 
qualify  are  bound  by  the  law  to  return  the. inventory-— there  is  no 
choice  about  it-*-«Lnd  if  one  of  two  or  more  fails  to  make  (he  re- 
iiirnt  he  violates  the  law.  In  obedience  to  common' seixse  and 
common  reaaoUf  th<9  usage  is,  as  in  this  case^  to  make  it  joiutly. 
Tltt^ame  thing  ii^  re-enacted  by  the  Act  of  1792.  By  .this  latUir 
Act,  the-oath  of  the  executor  is  prescribed,  and  he  is  required  to 
nwear,  that  he  will  make  a  true  and  perfect  i  A  ventory  of  the  goods 
and  chattels  ^.the  estate;  .  Ooods  and  ch-aitele,  m  the  aenae  in 
wbiob  ibeae  words  are  used  in  tbis  6ath,  I  have  no  donbty  inolnde 
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eAo9i!i  m  actioml  ThuA,  it  in  clear  that  all  the  executnre  who  qual- 
ify, nittgt  join  in  ref uroing  an  inventory.  It  n>  therefore,  deary 
that  80|oitiing  14  not  a  voluntary  act,  andequally  clear jthat  there 
is*  upon  principle;  a  wide  difiercnce-— indeed,  no  analogy— -be- 
tween a  joint  inventory  and  a  joint  receipt.  The  piaintiffii* 
caBe,  of  consequence,  can  derive  no  strength  from  the  rule  that 
holds  co-executors  equaHy  liable  upon  a  joint  receipt. 

As  to  the  liability  of  co-executors  upon  a  joint  receipt,  a  difl- 
tinction  has  been  made  between  creditors  an^  legatees,  to  the 
effect  that  they  are  liable  to  the  former,  but  oiot  to  the  latter. 
See  2  Fonbktnque's  Eq.  p.  437,  '38,  4lA.  Am,  edU.  Gtbbiwt.  Hetu 
ingf  Pree.  in  Ck.  49.  Brice  r«.  Stokes^  11  Veseff^  324.  Lard 
Shipbrvok  f».  HinMnbrook,  16  Vesey,  480.  Appeal  cf  Broom's 
jBxrs.  1  DaU,  310. 

The  reason  assigned  for  U  is,  that  legatees  are  appointed  by 
the  testator,  as  well   as  executors,  and  cannot,  therefore,  impose 
the. same  responsibility  on  the  executors  as  creditors.     For  ray* 
<         peiff  I  see  no  good  reason  for  the  distinction.     Lord  nuritnt,  in 
Sadler  tf9.  Hobhs,  calls  it  an  add  distinction.     That  credlt^ttB  havQ 
claims  upon  the  estate^  paramount  to  those  of  legatees,  is  true. 
No  man  can  give  any  thing  away  until  his  debts  are  paid.    Jus- 
tice precedes  generosity ;  and  it  is  tru^,  that  legatees  artf  the  ap» 
pointed  beneficiaries  of  the  testator,  whilst  creditors  are  rightful 
demandants  under  the  law.     The  law  protects  tHe  rights  of  cred- 
itors in  the  estate  of  their  debtor ;  but  how  do  these  things  afibet 
the  personal  responsibility  of  the  executor,  or  vary  the  character 
of  his  trust  t     The  great  equitable  principle  is,  that  the  executor 
is'  to  be  responsible  upon  liis  acts,  and  according  to  the  Assets  that 
cotne  into  his  possession.     The  law 'declares  the  trust  to  be  sev6- 
IH^    ral— each  has  -absolute  power  over  the  estate.  ^  How  can  these 
r     '  principles  be  dispensed  with  at  all,  so  as  to  charge  otte  for  assets 
which  his  colleague  has  received  ?  and  if  dispensed  with  in  favor 
of  creditors,  why -not  in  favor  of  legatees  f     It  seems  Co  me,  that 
in  a  Oourt'  of  Chancery,  creditors  and  legatees,  as  to  die  personal 
liability  of  co-execCrtors  upon  8  joint  receipt,  stand  upon   the 
sahie  platform.     This  distinction  was  not  recognised  by  Chancel- 
lor Kent,  in  MoneU  9S.  MoneU,  (6  J.  C,  R,  1^83,)  and  was  ex- 
pressly repudiated  in  South  C^olinB,'in  JMwm-  m.  Jaknsant  % 
JSUTs  C.R.293.  '.   •      .  '      «^ 

^    if  itbe  Cnie,  that  a  joint  inventory  wUloF  ksel^  dmrge  bo^ 
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execvLioT^  tlioB  in '  ever  j  instance 'any  qualified  ^  executor -be- 
cotoea  surety  for  his  cD-«zectitor^    The  Statute  requires  all  who 
qualify,  to  return  the  inventory— each  mdst,  by  the  mandate  of 
the  laxv,  and  by  the  moral ,  constraint  of  his  oath,  exhibit  the  im, 
irefltory,  and  when  that  is. done,- he,  ipto^acto^  is  liable;  Und  th^r6 
-  iif  no  escape  from  this  liability,  bat -in  a  breach^of  dt^ty  as-  n$quir- 
#d«i>y  IftWrand  a  violation  of  moral  obligation^  as  enjoined  by 
oi*h: 

.TJpon  this  view  of  the- subject,  what  becomes  of  the  right  of 
the  testator  to  select  hfis  ^xe'cutoifs  2  A  'solvent  executor  wj>uld 
nof  ^alify  with  an  insolvent  one)  however*  honesty  and  howevei* 
High'  in  the  confidence,  of  the^testator ;  because,  by  so  doing,  h^ 
baeonMs  his  surety.  The  result  would  be,  that  a  testator  would 
la»  under  a  necessity  of  selecting,  only  such  men.  to  execute  his 
wifl,  as  he  might  be  asshred  would  be  willing  to  be  responsible 
far'^each  oiheryor  be  limited  to  one  executor.  He  must  lose  the. 
•erricefi  of  his"  responsible  friend,  or  of  his^-  trusted  but  ^irre- 
sponsible friend.  The  impolicy  of  this  doctrine  is  apparent*  It 
would,  also,  sweep  ftom  the  books  all  the  rules,  so  firmly  estab- 
lished, which 'recognise  the  several  character  of  executors'  trusts, 
tad  which  defkie  and  regulate  their  respective  responsibility. 

la  8Uame  r#.. Mills,  (4  iam.  ^  Add.  65^,)  Mr.  J.  Parke  speaks 
idifactly^  this  point,  thus:  «  To  say,  geneftally,  that  the  mere 
cii^smfltance  of  having- joined  in  stn  inyeutory,  for  the  purpose  of 
<2iitlSt>ing  ^rebate,  renders  ap  exedutor  liable,  would  bo  going 
ftrther  than  is  warranted  by  ttny  authority." 

ift  Ochiltrcd  98.  Wright,  one  of  the  questions  made  was, 
Vfhethev  one  executor,  conscpting  to  a  sale  of  prdperty  by  his 
co-executor,  anyl  joining  with  him'in  signing  an  account  and  in^ 
^^itfory  of  the  *ale,  was  liable  for  tho  deikttiiaJnt  of  his'co-oxecu- 
ttiis-'The  Supremo  Court  jrf  North  Caroliria  held,  that  he  was 
notifiable  under  the  circumstances  of  that  case,  and  aflfomed  so- 
tand  of  the  propositions  which  I  have  stated  relative  to  thp  legal 
eharacctor  and  effect  of  ah  inventoty.  Danid,  J.  delivering  -  the 
opihiop  of  the  Court,  says :  "  The  foregoing,  remarks,  bring  us 
W  the  itiqiiiry  wTjctherj  under  the  circumstances  of  this  oase,- 
liWght,  by  hid  assent  to.  tho  sale,  and  signing  the  inventory  aiid 
Veeouflt  of  sales,  has  iirt.dc  himself  liable  for  that  Jmutitvit.  The 
irtguingof  the  inventory  cottld^othihrc  that-cfTect,  l^cause  cxec- 
ulors  are:'  bound  to  rendej:  ^ii  invcttt6ry  of  all  the  assets  Whicn 
vou  viii  51 
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xoiqe  hi  their  poseesaion  Or  knowledge*  because  each  baa  author- 
ity* by  the  will,  to  take  possession  of  the  property*  ^nd  because 
Beck  had  already  exercised  that  authority  before  the  inventory 
wa4 signed.  It  was  but  a  fbrmalproceeding,  and  by  do  mtfana 
subjects  Wright  to  the  devastavit  of  hb  co-executor.  Is  theriO 
any  additional  responsibility  thrown  upon  Wright  by  his  assent 
to  the  sale  by  his  op-executor,  and  signing  the  account  of-  aal^ 
with  him,  to  be  returned  to  the  County  Court)"  &c.  1  Dec,  if 
Bat.  En.  339,  348. 

Our  conclusion  is,  that  the  joint  inventory  of  the  ckotcs  im  ac- 
tion, is  a  reiiuirement-of  the  hiw,  obligatory  upon  both  execaton^ 
Ibot  its  office  is  to  exhibit  to  the  Ordinary  the  dkoies  in  action  which 
belong  to  the  estate,  for  the  benefit  of  all  paxtics  in  interest ;  that 
of  itself  it  does  not  show  assets  in  the  hands,  of  either  of  the  ex- 
ecutors, so  as  to  charge  tiiem,  ^yithout  more.  Nor  does  it  prove 
9  joint  possession  of  the  evidences  of  debt  due  to  the  testator,  but 
leaves  the  actual  possession  in  the  one  or  the  other,  or  ip  both, 
open  to  proof.  \    - , 

[6.]  Having  settled  these  principles,  the  application  of  thera  to 
the  case  is  easy.  The  actual  possession  of  the  notes  included  in 
this  inventory,  upon  which  the  arbitrators  made  Kenan  liable,  is 
oonceded  in  the  bill  to  have  been  proven  to  have  been-ip  Kenan, 
continuously  from  the  return  of  tho  inventory  to  the  making  of 
the  award.  -  They  were  produced  to  the  arbitrators  by  Kenan,  as 
having  been  in  hi»  possession  from  the  time  whepi  the  inventory 
was  returned.  The  answer. of  Kenan  confirms  these  facts,  and 
the  answer  of  Carter  and  his  retumfi  deny  tl^at  he  ever  )iad  pos- 
session of  them.  •.  The  evidence  farther  is,  that  with  proper  care 
and  diligence,  thQse  papers  were  collectable^  There  is  ho  evi- 
dence that  Carter,  by  any  act  of  his,  put  these  papers  into  the  pos- 
session of  Kenan,  or  contributed  ta  hie  neglect  in  not  collecting 

them.     How  stands  the  case,  then  }     It  i^  the  case  of  a  devastavit 

•  •  •         .         . 

'by  negligence,  committed  by  ICenan,  in  not  collecting  in  f^psu  m 
action  which  came  to  his  hands,  without  parti^pation  or  collu- 
sion on  the  part  of  his  corOxecutor,  Carter,  and  ibr  .which,  accord- 
ing to  well  settled  principles,  he  alone  is- liable.  Such  is  oar 
judgment,  and  the  judgment  of  the  Court  below  stands  affirmed. 
Respect,  however,  for  the  counsel  who-  so  ably  advoc&fc€»d  the 
Cause  of  the  plaintiffs  in  error,  as  well  as  the  importance  of  the. 
principlos  involved  in  ot^er  positions  taken  by  him>  make.it  the 
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duty;  of  the  Court  to  consider  them.  He  draws  a  distinction  h^' 
tween  a  -poaidve -dewastamt,  as  wberer  the  money  has  been  collect-^ 
edaod  coixTorted  to  -the  use  of  the  cxecuti^,  and  a  negative  d^- 
ffa*intii^,i»  where  it  consists,  as -in  this  case,  in  negligence  and^ 
fkihire  te  collect,  and  say«,  that  <'  Whdre  two  or  more  execntorA 
qilkHfy,  and  the  dhose*.m  ncHon  belonging  tathe  estate  are  lost.bjp 

.  negligence  and  failure  to  collect,  the  executors  "are  all  jointly  re^ 
■polisible  for  the  amount  so  lest."  A  &ilure  to  collect  iii  the  mo« 
jeyof  an  estate  i»- s^devaHavitt  if,  by  reiEkaonable- diligence,  it  can 
be  collect?d<  If  ihis  be  tmor  i^nd  the  farth^  proposition  be  true, 
Ihat  one  eiteeutor  is  not  liable,  isis  a  general  rule,  for  the  devUstavU 

.  of  his  co-^xecutOTf  it  woyld  seem  to  foUoWi  that  the  position  xA 
€hip:;cihin^l  cannet  be  a  s6und  one,  *  It  does  not  seem  to  me,  that 

.  upon  the  principles  upon  which  each  executor  is  made  solely  U&v 
.bile  for  Ym  own  de9(i9i€untt  that  the  manner  in  which  it  occurs, 
whether  negatirely  or  potitirely,  can  make  a  difference.  Having 
the  power  and -right,  to  takethe  assets  in  hatid,  irfespectiye  of  any 
power  or  right  ill'  his  colleague,  his  liability  is  based  upon  his 
poasessidRt  and  his  act  in  the  on^  casci  and  his  possession  Und  bis 
omisdion  of  duty  in  the  other.'  In  either  case,' there  is  a  breach  of 
'tlwcotilldenc^*  reposed  in  him  by  the  testator,  ^nd  the  testatoor 
faaThig-misplaced  his  cotifidenee  in  one,  shall  not  operate  to.  "(he 
^rejttdiee  of  the  other ;  that  tl  failure  to  collect  chase*  in  actufn 
ftam  negHgence,  which  are  coUectablOr  is^  2^^dev€utavit.  See  i 
Madd.  29S:  12  Mad.  573.  2  Bro.  Ch.  C  156.  S  Veeey,  S39. 
11  Wemd.  361.  Wlttiams  pn'ExecutmrSr  1284. 
•  Ifihere  is  an  agreement  betweeb  exectitoi's,  that  each  shall  re- 
eenre  a  certain  portion  of  assetSii  and  administer  them,  and  they 
are  lost,  both  have  been  held  liable.  Such  a  case  would  fall  with? 
in  the  exception  to  the  gencriikl rule.  The  agreement  would-be 
tiMH  l»nd  faction  on  the  part  of  the  one,  which  would  make  him 
a  participant  in  the  devasiamt  of  the  other.  5  Johns.  Ch,  R:  29i\ 
dmm  an  Legal  Assets,  542,  %  558.  ^  Williams'  Executors,  1 1 19. 
2  Mats  Ch.  R.  277.  Hardres,%U.  And  as  to  siTch  a  case,  the 
cloctrine  of  the  counsel  would  be  true.  But  this  is  not  such  a- 
etise ;  for  the  record  furnisher  no  evidence  that  there  was  any  un- 
,3erBftanding  or  agreement  to  the  effect  stifled^ 
.  Or,  ii^it  were  agrec^d  that  The  possession  and  control  of  the  as- 
•Ms  should- be  joint,  the  liability  would  be  joint.  '  If,  for  example, 
ii  w€tre  proven  that  two  exectttoi*s-bad  placed  the  assets  in  a  com- 
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xnon  depository)  to  whicli  each  shonlfi  have* equal  .acoeas,  andbofeh 
shoald  periuil  them  to  lie  tliere  uutil  loot,  botht-l  am  satisfied^ 
would  he  liable.  But  the  evidence  does  npt  make  tlmt-  case. 
There  is  no  proof  of  an-agrreemont  that,  the  possession  and  cpn* 
^pol  of  these  notes,  and  other  choses,  should  be  joint.  Whilst  it 
was  admitted  in  the  argument,  that  they.did  not  come  into  the  ae- 
tiial  possession  of  Carter,  it  was  contended  thjit  -he  had  the  eoa* 
trol  over  them,  The  idea  that  he  had  the  control,  is  conjeo- 
tural — it  is  derived  from  the  fact  of  a  joint  inventory.  Thut,l 
have  disposed  of,  from  the  fact  that  Carter  does  not,  in  his  aiH 
•weri  deny  that  he  had  the  control  over  them,  and  that  be  could 
have  commanded  tho  possession.  -But  he.do^s  deny  the-  pessea* 
sioh,  and  states  that  the  possession  was.  in  Kenan.  In  this  denial 
and  statement,  he  must  be  held  to  have  denied  control.  As  a  joint 
control  is  not  proven,  the  control  must  haT9  been  in  the  one  or 
the  other.  The  natural  and  the  legal  inference  is,  that  the  con- 
trol accompanied  the  possession..  Kenan  had* the  posseasioe) 
therefore,  Kei^anhad  the  control.  Or  again,  which  is  tho  most 
^  reasonable  and  the  most  logical  to  infer,  that  JLenan  had  the  con- 
trol, with  the  possession ;  or  to  infer  that  Carter  had  the  control* 
without  the  possession  1  The  former*  clearly.  It  is  argnod,  that 
as  Cnrter.did  reeeive-frora  Kenan  some  of  the'  asseta  named  in 
the  schedule,  he  might  have  received,  he  had  power  to  receivCt 
those  that  were  lost,  and  therct^ore,  he  is  chaii^i^le.  Is  not  thk 
a  notugquimr  f  Whet  he  did  getfrom  Kenan;  we  must  wikr;  he 
got  by  his  (Kenan 's^  consent. .  The  delivery,  of  some  of  the  pa- 
pers embraced  in  the  inventory,  by  Kenan,  to  Carter,  was  prolan- 
tary.  Does  }i  follow  that  he  would  have  consented,  at  Caxter'a 
instance,  to  driver  more  or  all|  As  it  was  at  Kenan's  option  ta 
deliver  to  Carter  any  at  all,  we  conclude  that  those  be  did  not  de- 
Uver,  he  did  not  choose  to  deliver,  and  therefore*  Carter  did  not 
g;et  them.  Legally,  we  infer  th«t  Kenato  did  withhold  them  from 
C^er,  because  it  is  true  in  lew,  that  having  posaesstoiu  he  would 
bave  become  liable  with  Carter,  if  1^  had  delivered  them  to  him, 
and  they  had  been  lost  As  to  those  that  he  did  deliver  to  Car(ef» 
he  is  with  him  responsible.  We  cannot  consent  to  charge  Carter 
upon  inferences  like  these.  The  propositioD,  then,  of  the  eoiui- 
sel,  must  be  considered  as  applicable  to  a  ease  where  ehosea  in 
action  have  come  to  the^  possession  of  one  (^  two  execatoca.  If 
it  is  true  as  to  this  case,  one  of  two  things  is  true  in  law  : 
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^  lt!L.  '.Carter, bad  the  power,  by  Viriue  -of  bii  trust,  under  ^p 
will,  to  prevent  JEenan  from  taking  possession  of  tbeae  .assets  in 
tlie  first  instance,  or  .'■-.•' 

'  .2dTy«  He  had  the  powct  to  call  him  to  account,  ^nd'totake  tbe 
goese^sion  and  Control  out  of  his' hands,  after  be  hod*  taken  'tbe 
possession*  If-he  had  either  of  these  powers,  I  concede  that  it 
w^hit  duty,  under  the  wil^  to  exert  thont,  io  prevent  a  waste  of 
tli9  estato  and  a  loss  to  the  legatees ;  and  failing -to  <lo  -so,  he  is 
AttTgeable^  i  apprehond  that  neither  of  these. propositionsi.  is 
time*  As  before  stated,  the  power  of  the  executors  over  the'aa* 
aets  ia  equal.  That  power -has  no.  regard  to  the-  solvoncy  or  iuaoU 
nncy  of  the  executor,  toliis  ability  to«ianage  tliemyor-tohis  in* 
tfli^ty  as  a  man.  It*  springs  out  of  tbe  wil)~-it  Is  by  virtCEe  of  Um) 
confidence  which  the  testator  reposes  in  him«  If  he-  ohoosea  to 
tnut  hina,.it  is  smmaterial  wliether  he  has  misplaced  his  confideiM^ 
iBT.iwt.  Khabe,  in  fact>  unworthy  of  confidence,  hia  oo-execulor 
is  no(  neeesaarily  to  suffer.  He  is  not  coidpelbd  to  qualify— rife 
jnay.  ^is<^im.  And  if  he  docs  not>  he.ia  still  "tofe,  if  he  gives  no 
.  «y  .or  oo-^eratioh .  to  a  breach-  of  the  trust.  Tho,gr<^t  equitable 
iHildf  thateech  is  liable  only  for  his  actsv  protects  hinn  tlowr  then« 
is.  it  possible  for  him,  consistently  with  these 'principles,  te  say  to 
bia-eollfb^ue,.  you  shall  not  take  in  hand  thesd^  assotn  I  If  he.  can 
|H3Mreot  him/rom  taking  hit«r  his  possession-a  part,]]^  ^n  ^al?; 
-Mid  .thu%.it  results,  that  one  executor  can  ^Jefeat,  valtogether,  all 
die  powers  of  hb  associate— ^nullify  his  appointment,  under,  the  ' 
wjlly  and  prevent. the  confidence  which  the  testator  may  rightful- 
ly repose.  In  Dauglau  vs,  SatlerU^,  KetUrChn  J.  says,  <*  Itld'afao 
e^uaUy' well  settled,  that  each  executor  has^he  control  <if  th6'  eH- 
tMerand  may  release,  pay  or  transfer,  without  the  egcmcy  isf  the 
'O^hesy  and  that  executors  and  administrators  stand  on  the  same 
growid,'aBd  therr  powers  and' responsibilitiea  in  respect  tg  each 
iktl^r  are  the  same."  1 1  Johns,  R,  16.  See^  alio;  Ednumds  et  al* 
••..  Ortfutkavf,  14  Petfr*,  169»    Jacomb  tic  Haruo^t  ^  Vu^Ml.^ 

•  Tbe  Matter,  of  the  Rolls,,  in  Lemgford  vt.  ^Gujcdyse,  says, 
**  The.  Inle  in  all  cases  is^  that  if  an  ezecuto):  does,  any  aet  by 
vjiich  money  .gets  into  the  possession  of  another  executor^  the 
ttdka^  is  equally  answerable  with  the  other,  n^  wkett  qm  ^oeaOer 
ii  merriypimive  by  Hoi  obstructing  the  tMer  in  receiving  itf*.  II 
Vemy,  333;     Southerland  vs.  Brush,  X  Johns.  CSL  A:.  22*     Hatg" 
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Hidl  andollivn  v«.  Carter  and  Ipmail. 


tkarpe  rt.  Mief/brA^   Ctowl  EHz,  318.     Hwrretf  «r.  iBluktmoMj-  4 

111  iVtiliams  r«.  Maitiend^  Jirdge  ixtnton  sayB,   **Ond  h^M 
mich  futhoritT  to  reeeire  the  assets  as  the^mher,  and  there  is  no 
•  obligation  on  eiiber  to 'prevent 'bis  eompaiiimS  from  getting  tbem 
into  poflsessioA."     1  Irrdeirs  Eq^  A.  180. 

^  If  these  things-  are  so  generally,  with  what  iFresistibl^  force 
<Io  they  not  apply  4o  a  ease  Kke  the  present,  where  there  is  noth* 
lag  in  the  evidence  to  show  tbat  when  Kenan  t6ok  possession -of 
these  ckofu  in  actimit  he  was  not  trust  worthy-r-nothing  proTen 
which  wan  calculated  to  arouse  the -suspicions  of  Carter,  that  he 
would  waste tboBA or  fail  to  collect  theao^f  . 

The  same  principles  and  the^sdme  reiftsonitogs  deny  to  Carter 
the  power- to  call  Kenan  tonecounl,  and  to  take  tlieae  assets  eat 
oThis  hands  after  he  acquired-  possessilMi.    It  does  not  appear 
IVem  the  record,  that  he  l-uew  of  Kenan's  neglect.     He  d^iies 
that  he' knew  any  thing  of  his  managenient  of  the  estate*  ^except 
what  be  learned  from  bis  returns.    -It  is  argived  that  be.  might 
htLve  known,  if  he  himself  was  in  the  proper  discharge  of  his  own 
duties;  but  ir  does  not  follow  that  a  discharge  of  his:  duties,  a^ 
required  by  the  law,  would  make  him-  cognizant  of  the  de&uks 
of  his  colleague.     But  suppose  he  was,'  however  »  it. may.  be  tru^, 
-  that  it  was  a  moral  obKgatioii  to  do  all  he  could  do  to  present  a 
loss  to^t'Se  legatees,  yet  the  law  does  not  make  him  the-supern- 
eor  of  the  conduct- >of  his  co-execqtor.    It  has  nol  cidthod  him 
wilb  power  to  compel  htm  fo  do-hia  duty,    fie  cannot  call  hrm  to 
•ecoottt ;  and  if  be  cannot,  how-  iniquitous  would  M  not;  be  to 
bold  htm  responsible,  because  he  does  not  icaU  him  to  account  f- 
The  Supreme  Court  of  the  United  States,  in  Bdmumdi^  ei  al.  te 
€}rtmthawt  say,  ''Eadi  executor  iias  a  right  to  reoelve  the  debts 
doe  to  the  estate,  and  di^harge  Uie  debtors,  iut  thin  rule  doa  not 
opfi^-  tu'  hrtw^tn'  the  ^xecmtprs,     Tkey-iiaiid  npcn  equal.  grewA 
kmning  efuml  rigkUi  'mnd  tke  tame  reipemMUkies*     Tke^  are  nU 
iimble  io  each  eikert-  bui  eeuk  is  liabie-49  Hke  cestui  que  irmstf  io  the 
JnUetxtentafMAe  funds  lereeeieeMJi     14  P««!fv,  169. 

l^reci^ly  theTsame  poinC  was  made  in  the  ease  of  'OckilU'ee  ss; 

Wf^ktf  before  the  Supreme  Court  of  North  CAroKmi^  in  regtrd 

to  Wldeb^hat  Coart^peaks  as  fbllbvM :  ^The  true  answer-tp  this 

position  may  -be  given,  almost  in  the  words  in  -which  the  opinion 

of  this  Court  was  expressed  in  die  case  or  Clarke  et  al.  vs.  -Cat- 
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llali  and  utiiers  Vji.  Carter  juul  Kenan. 


1^  >^.ai.  (2  i>fy,  Eq.R,  5L)  Wright  .was,  indeed,' a  cutator  <)r 
trustee  for.  the  plain^ifT,  biit  onl^  for  what  waB  Id  hus  hands,  or  had 
bepn  in  his  baiM|9»  or  wcas  untlorhis  power  or  cootral.-  ~Bc%k  waft 
a  cttiiatoror  trustee  with  precisely  the  same  powers.  If  a  mis- 
ylacad  confideoce  'waa  placed  in  th^  .latter,  it  was  not  the-confl- 
denee  pf  Wright,  but  of  the  teaCator..*  Wright  did  no  ^Mct  by 
W^ch  an  abuse  of  that  cotfifidence  was  facilitated.  He  had  no 
mukoritjf  to  take  out  of  Beckys  ^flnds  the  property  of  Uie  cestui  que 
i^ruett  which  teae  righffuU}^  there;  he  never  goafrdnt^d  tho  itSHr 
geiice,  fidolky  or  solvency  of  hU  cortrustee,  ^nd  U»erc  is  no' 
Ipeuod)  in .  consfsience,  to  make,  hiaci  answerable,  when  he  hu« 
commttted  no  fault  and  broken  ik>  engagetnent."  .  1  Dev,  i^  Sai. 
Sg^R.  342. 

,  See  the  case  of  Clark  et  aL  re,  CoUoh  eial.  (2  Bev,  -Eq.  R.  6U^ 
'wbereUhe  same  •quo.^ion  is  consider^  and  the  sam^  views  ei^- 
jpiicitly  sustained,  ,     • 

f  Ath^ogh  ihis  is  the  relation  which  one  executor  bears  to  h\it 
ea  eKCcntor— although  one  cannot  prevent  assets  from  going  ii^lo 
*die*fa|uids  of  theothei^  and  cannot  take'  them  out  of  his  Jiand» 
wbto  th^re ;-  yet  legatees  and  distributees  are  not  left  to  the  ten- 
der mercies  of  a  faithless  or  neglectful  trustcer  The  law  inter- 
^enea  for  their  protection.  They  can  go  into  a  Court' of  Chan^ 
eery,  and  there  compel  him  to  account,  and  there  receive  that 
protection  which  the  actual  condition  of  the  trust  nfay  require; 
imd  that  tbey  may  know  whether  he  is  acting  in  good  faith,  or 
'with^fMToper  care  and  diligence,  lie  is  i^oquired,  by  law»  to:mak» 
abniial  returns  of  the  condition  of  the,  estate  in  his  hands,  whic& 
ere  <)pen  to  their  inspe^ion.  'If  he  does  make  regular  and  fiill 
retnrnsr  they  %re  thereby  advised  of  the  doudition  of  the  e6tate» 
aaid'tf  he  does  not,  the  omission  is  a  warning  to  them^jthat  some- 
tfan^iswron^.    "      '. 

Notoniy  so,  but  the  Statutes  of -Georgia  bave^  made  the  Court 
ef  C^dinary  the  guardian  of  their  interests.  The  Ordinary  is  tbc^ 
l^i[a}ly  constituted  snpervisor  of  executors,  administrators  af»d 
gaacdians.  The  Ordinary  can '  call  them'  to  account-'^it  is  their 
dii^  to  do  it ;  and  they  have  power  to  provide  for  the  fiuthfiil  and 
efficient  exeqution  of  their  tn|st9».or  revoke  them.  Prince^  232» 
«49,  245,  :6..  'HotchkUs^  470  to  479.  z  v '  . ' 
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No.  66. — WiLLr.uf  H.  Maloxe  alias  Wilmam  H.  HalI,  plaintiff 
in-  error,  fi.  The  State  or^GsoserA,  defendant. 

£1.}  The  Act  of  180>  clrtjiges  tbe  AM  of  1799,  only  as  ta  the  laodle  of  seket- 
in^  Oramd  Joron.  Uwler  both  AcU,  those  mnaiiiiBg  on  the  list,  mm  vmLd 
oat  fioin  tLe  tax  books  by  tbeCi«rk,  constitate  the  Peti£Jvay,  £cNr  tfaeirial 
of  civil  aad  crimiual  causes^  ao  that  the  Act  of  1799  is,  in  fact,  sapencdeil« 
both  as  to  Grand  and  IV-tit  Jurors/ by  the  Act  of  1805. 

[i'l  ^Vherc  a  ^uror  has  answered  negatively  both  of  tHe  qaestions  propound- 
ed by  (he  Act  of  1803.  and  been  found  competent  by  trfors,  who  ware  not 
apecially  8ttt»m  for  thact  purpose,  and  befn  accepted  by  tbe  jprisoner  aail 
awom  -  in.ehiofrand  the  Cooit,  to  cvm  the  imgularitj,  cansei  tbo  JoboT  to 
be  put  again  upon  the  prisoner,  who  objected  oo  the  g^uud^hat  he  hju} 
abxrady  beeyi  sworn  in  chief,  n^d  was  thereby  onderstood  by  tbe  presiding 
Jailge  to  insijt  on  the  Juror's  sitting  in  the  case :  ^dd^  That  nothing  had 
tran5i>ircd  in  relation  to  this  Juror,  to  constitute  a  good  challenge  for  cause, 
and  that  if  a  good  cause  and  waived,  the  consent  cures  t)ie  irregularity. ' 

[3.]  Where  the  evidence  shows  a  concert  of  'a<;tioB  betweertwapartM,  ia 
relathNr  to  aboiniaide,  the.Goart  may,  in  its  discreCioB,  admit. tbe  acts  aad 

' '  declarations  of  one  aocotnplice  to  criminate  the  other,  Coaching  ihejoommon 

.object ;  aBd.such  discretion  will  not  be  controlled  by  this  Courti  except  in 

*A  case  of  manliest  abuse. 
.  ....  ■  .    .  . 

•  '.     .  .  -  '  -  . 

*  iDdiclmcnt  for  murder,  in   Greene  Superior  Coiirt.     Tried 

before  Judge  Jo nNsojv,  March  Tenn«  1856.         '  ' 

The  issue  in  this  cause  was  on  a  plea  of  '*  not  guilty,"  of  the 
plaintiflT  in  error,  to  an  indictment  against  ^  plaintiff  in  error 
and  Jolin  Di  Malone  alias  Hall,  for  the  murder,  of  one  Simeop 
Puller.  • 

"Wheii  tJie  State  presented,  lie  panel  of  forty-eigbC  Jurors,  and 
was  about  to  put  the  same  upon  the  prisoner,,  the  prisoner;  by  liis 
counsel,  challenged  the  array,  on  the  ground '"  Uiat  John  OCver 
and  twenty-pne  others  pf  the  panel,  and  who  were  oti  the  rcgu- 
.  lar  panel  of  Jurors  for  said  term  of  said  Court,  wero  not  select- 
ed  and  sworn  according  to  law,  in  this,  that  they  were  sel^ted  by 
a  ihjgority  of  the  Justices  of  the  Inferior  Court,  togetlier  with 
tbe  Sheriff  and  t7i(^k,<  and  by  them  sent  up  to  the  Judg^  of  the 
Superior  Court,  and  were  by  hiih  deposited  in  the: Jury  box; 
and  by  the  presidiog  Judge  drawn  tliorefrom.  and' summoned  by 
the  Sheriff  of  saul  County.*** 
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^,  Which inpcioD  and  cKyfenge  wob  refliaetl  tly  tb«i  ^^odic;  and 
jhHupdant  BXCflpfed. 

■  *  Bernard  Moore,  one  of  di6  Jurorsr  boing  put  u^ion  the  pri- 
wmaetf  and-  liayiog  anawered  in  the  HegaAso  the  queflti<$ns  pro- 
]Kiiiiided  and^  the  Code,  prisoaer*  by'his  coihiael,' required  that 
hn  ahteld  be  placed  on  trial  b^ore  triors ;  'whereupon4tw<t- Ju- 
jjitoB,  preriQliBly  Aworn  io  chief,  though  not  flworn  aa  triors, 
.Utod  aa  such,  and  iound  .the  Juror  competentf  t^o,''not  being 
dlisdienged  by  di^  priaoner,  waa  awom  in  chiflll  Sey^anl  othdr 
Jagdrs  Were  placed  upon  the  aame  triors  ted  ^Hind  -competent^ 
MI^'«bsUenged  pereniptoryy  by'  the  pHsoner.  -  It  beiag-aubse- 
queAtly  disecyvered,  that*  the  Jurors  had'  not  been  sworn  ascriorsy 
die  Court  divected  the  Hstto  bere-ca}led,  beginning  with  the  first 
^ne  teied  by  the  triors ;  and  as  each  of  tho^  previously  tried  vras 
T^lhn?,  prisoiier  challenged  them  foj  cuise»  on  the  ground  that  he 
fa^  previously  challenged  them  peremptorily.  The  Court  allow- 
adlfceLchaUenge  for  oause.  .IVhen  Bernard  Moore  was  called, 
\lie-priaoHer objected  to  his  -being  placed  upouiiim  aa  a  Juror,  on  ' 
fltft. ground  that  he  was  already  sworn  in  chlc£  The  Court  de- 
.eUM^that  Jdie  Juror  shoufld  tiy  die  cause,  ^*the'  defeadstiit  not 
etgectiug  al'Uie  time,  and  the  Oourt'  considering  the  objection'  of 
prisoner'  aa  e^ivalent  to  insisting  upon  his  acting  .as  a  Juror,  m- 
•asmuclr.aa  fae  had-  expressed  himself  '^coment'  with  die  Juror, 
Ind'be  had  been  sworn  in  chief."  To  this  decision  defendant 
'^S€q>ted. ,  -■    7  . 

Tba  foHewiog  are  some-  of  the  material  fiiots  proven  on  the 
tnal:.        .-  . 

-Simeon  FuBer,  the  deceased,  lived  in  Greene  Conntyj  «nd 
iikxit.the  8th  June,  1849,  suddenly  disappeared.  John  D.  Hall 
asaaVViiig  at  hishousa  Fuller  had  in  ha  possession' several  ne- 
groes,^ which  John  D.  Hall  and  prisoner  claimed  title,  they  be- 
ing hu  step-sons.. 

.  Jamet  M:  Oliver  was  at  home  on  the  day  of  the  alleged  homi- 
«3d<tfr  Lived  about  300  yards  from  Fuller's  house.  Heard  the 
repovt  ef  a  gun  befwoen  sunset  and  dark,  In  the  llirection  of  Ful- 
ler'a  house.  Heard  some '  ono'cry,  **  Oh !  I^ordy,'^  throe  times 
UDOolediately  after  the  firiog.  The  next  time  iiO/saw  Fuller,  hia 
body  was  drawn  up-from  Richland  creek,  about  300 .  yards  frofn 
Ida  house.  The.  hands  were  tied  behind  him,  a  chain  wound 
javound  his  waist,  and  two  plow  hoes  hung  thereto.  He  was  shot 
VOL.  VIII.  52. 
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aDdertbe  eje,  and  di«  bnUet  cmme  oat  «t  tka.c«r.-  -  Here  was  a 
•erere  woaad  on  the  bead-^tbe  fkuS  b^g  biokcfi.'  Saw  |W 
tiBckt  of  two  m^  fMBg  vn^  eoDUBg  out  oC  the  ereek  at  the 
bank  where  the  body  was  knnd.  Wiineas,  oa  10th  Jane^  saw 
blood  bk  the  hofse-loC  'on  a  plank  some  three  'feet  long,,  cittae 
inches  wide  and  one  inch  thick.  Saw  blood  on  the  draw-bar% 
which  had  been  sbared  with  an  axe,^as  if  to  get  the  blood.  <|C 
Saw  blood  and  bairon  a  rock,  also,  weighing  thred  or  fimr  pnnnda. 
There  was  a  stonn  threatening  at  the  time  the  gnn  ^and  'cdas 
were  heard.  On  next  day,  went  to  Fuller's  house.  FuUer% 
wagmr  was  standing  in  the  road,  liearly  loaded  .with  hoosehold 
fuiuiuire,  &c.  horses  .harnessed,  and  no. one  there.  .Saw  two 
woands  on  the  cheek,  as  if  made  with  a  knife.  .Horise-lot  is  a 
fNtoBc  place. 

Jama  Atkmwm  ^saw  FoAer  on  6th  June,  about  half  hour  befoi;^ 
sunset,  about  half  mile  from  his  house,  in  witness'  field ;  deceas- 
ed said  he  would  see  witness  next  day;  heard  the  gun ;  ealled  st 
Fuller's  house  next  morning  and  asked  for  him ;  saw  prisoner 
and  John  D.  Hall  together ;  saw  the  wagon  loaded  that  night ; 
provisions  cooked  and  no.  one  there ;  saw  two  persons  run  off 
fromthe  house ;  starlight  night;  puller's  hat  was  in  shrunk  ii|  the 
house ;  there  was  a  light  in  the  house  as  he  approached,  but  was 
put  out ;  Fuller's  wifo^  prisoner's  mother,  died  in  February^  1849. 

John  H.  HarrU  saw  prisoner  the  day  he  arrived  from  the  west 
-on  the  cars ;  prisoner  asked  where  his  broker,  John  D.  HalL 
was ;  prisoner  said  ho  had  received  a  letter  or  two  from  him  re- 
specting  property  Fuller  ha4 ;  said  became  after  it;  that  his 
brother  said  Fuller  intended  to.bring  a  law-suit  for  It ;  said  be- 
fore Fuller  should  have  it,  he  would  have  totdte  all  hiajittle  pile* 
ttnd  <'  hy  God  he  had  come  after  it,  and  he  be  d— ^  if  he  did  not 
have  iter  take  him  oae»" 

Mr$,  Rowland  lives  a  milo  from  Fuller's ;  prisoner  and  John 
D.  Hall  came  to  hefr  house  on  8th  June  and  asked  for  powder; 
she  objected,  and  they  insisted  on  two -or  three  loads;  prisoner 
■pouring  it  out,  and  sa^ng  his  brother  wanted  to  try  his  pistol 

Wm,  Atkuuom'  saw  deceased  about  one  hour  before  sun  down 
on  8th  June;  saw  prisoner  and  John  D.  HaU  coming  up  froi» 
the  creek  on  9th  June,  batween  one  a^d  two  o'clock,  "p.  m. 

'  George  Warren  was  at  Fuller's  house  on.  afternoon  ^  Juae  S; 
asked  what  was  to  Wd%QQ  ^bout  the  property ;  prisoner  said  lie 
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•tad  made  a  propoaition  to  FiUfor^  which  he  bad.  rofuBec|»  ancLth^ 
he  w6ald  stay  then  until  Christinas  or  Chribfmas  jear,  but  what 
ba  would  settle  m  sdiAe  way^^^or  other  ;■  prisoner  and  Johti  D.  HaQ 
weF0  therd  tctgethef.    -  '         - 

Oaiharine  Thomd9  heard  prisoner  swear  he- would  kill  FdBer 
before  h£i  should  have  one  cent  of  the  property. 

^  Wiliiam  Walktr,  on  10th  June,  saw  tracks  of  foorpersqns  go- 
ia^c^  from  Fuller's;  they  seemed  to  stop  under  a  peadi  troe^ 
I^MQce  they  went  into  an  ol4  field,  whetejie  cou^  trace  themiio 
ia^kgBw;  oonfiniyed  -the  t^stimonyof  oiher  witttesaes  on  sevei'al 
Ik^biis.^  * 

Jl.  HutckkU^ny^^  on^  of^  the  neighbors  who  #ent  to  FuMer's 
lioase  im  the  night  of  the  9th  June ;  con$rm.ed  tbo  testimony,  qb 
to  wagon,  the  lights,  the  runniog  away  of  the  persons.from  the 
bMM ;  Ahram^  -one  of  the  negroesi  disappeared.  « 

*Jkmt€i  King,  was  there  also ;  heard  two  voices  at  the  wagon, 
4Bid  thought  On&'was  prisoner's;  the  things  at  the  house  wero 
vek^  mncfa  scattered ;  -a  trunk  in-  the  wagon  was  broken'  'Open, 
rind  had  FuUei^e  hat,  tumblerB, 'spoons  and  clothing  in  it;  there 
Jifl^ia  b)ack,wool  hlit  in.  a  bag,  which  appeared  to  be  wet,  as  ifk 
tMuTbees  washed. 

'  ^Thdtnas  Jiikinscfif,  Fuller  had  on  a  blapk;  wool  hat,  8th  Junoi 
tbMt  sntiBet,  in  his  own  field  j.  heard  the  gun. 

.  'JokM  "Z^htrjf  was  at  Fuller's  9th  June  ;  heard  Che  yoice  and 
beBeved  it  to  be  prisoner's. 

•  Sofmud  TamUnt  Prisoner  came  to  his  house  in  Newton  Coun- 
tj^,  on  evening  of  10th  June,  with  John  D.  Hall  and^be  negro 
Abram,  all  en  foot,  and  insisted  on.  staying  all  night;  said -they 
Biid  teissed  the  cars  at  Buck2iead>  and  had  bee»  walking  all  day ; 
•aid it  looked  bad  to  see  a  man  walking  and  having  a  negro;  said 

« 

bis  brother  had  a  negro  girl  given  to  htm  and  he  peradaded  him 
to  awap  the  girl  for  this  boy ;  they  stayed  all  night  and  left  about 
daylight.  ' 

'  ZftffOM  Zaehery  saw  prisoner  11th  June ;  heard  of  the  murder, 
and  the  minor  that  the  murderers  ivere  in  Newton  County ; 
west  to-  the  depot  to  watdi ;  saw  two  white  men  and  a  negro 
iabove  the  platform  on  the  track ;  he  intercepted  them  in  a  jdeep 
cot;  saidr*' gentlemen,  murderers,  you  can  go  no  farther ;"  pri- 
ponor  and  John  IX  Hall  sunk  c^  their  knees;- prisoner  ran  off; 
/ofth  J>.  Hatt  iried  to  nni^  c^d  wi^ess  knocked  him^own ;  wit- 
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^  WUliant  H»  Hall.     The  e^tfae  cao^e  on  for  trial  Bl^e  Mar^ 

.T6nD,'185a,  of  the  Saporior  Court  of  saici  County*  liia.l&nopr 
Ifcaiirwfft  V;  Johnsoii,  prwding; '     "«.  ■    -    « 
^  We-propoae  -to  eonaider  die  qttesuona  ina^e  hi  the  i^eeord;m 
the  .order  ia  which  they  -tare  preaented  in-  the  bill  -of  excepfiooa. 

[1.]  When  the  State  prestfdted. to  the  priaoupr  a.  panel  of  for- 
tyHRght  Jurofs^  he  challenged  the  airay,  on  tlra  ittoatA  that  they 
kad'.not  -been  chpaeii  '4nd  sworn  aceordiinrlo  lawicio  dna.  that 

"itmj  wereaeleoted  by  .'•ft  majonty.of  the  Joaticee  bf-|ile  Ix^xiar 
Cmirtr  together  with  the  Clerk  .and  -Sheriff  o£  the  Conoty,  and 
by4luan«eiitvp -to  the  Judge  of  the  Superior  Cpuft.;  whert|Qll» 
ther-aald  -Jtirora  ahonld  have, been  aelec^»  "by  the'  Cleirk«  in  tl|e 

•yeoemcc  and  mder  the  immediate  directionHif  Che  Judge.pr-the 
Ssperiev  Couit«'  •  -.     ■     -  -.. 

.'  The  BVMB  of  this  objection  -is,  that  jd>e  forty-eight  Petit  JHroik 

.  v^ve  ehbaen  under  the  Act  4x£  1805,  (Prineef  t43»)  ipatbad  of  the 
Aet  of  1997, (  Watkins^  627»)  aa  thej  shonld httTe;been«     '*^  .^ 
.  Sy  refbreace  to  theae  Aeta,  it  wtfl  hie^  seen  that  P^tU  Jutora  afe 

'aot  ideeted  at  all,  unde&either  of  thesL  «  Under  bg^,  the(.  Cletk 
vi  the  JHnperior -Court  ia  directed  to  procure  from  th^  tax  lSo«k» 
ia-lbi  ef  aU  persona  liable  to  serve  as.  Jurots,  according  tq;  the 
qaaliicationa  thereia  pveacribed,  {nvhich,  by  the  way,-  are  pve« 
ciisly  theeame  un^er  botk  AcCb^)  and  thia  ia.fi  mere  meofaanical^ 
ifctyto  he  pier&rmed/ by  that  officer,  apd  one:  whl^in^T^Mio 

/^ia^retion  whaterer.  Ftowa  thia  Hat,  by  the^  A€t  of  1797^  the 
Oierk,  nnderthe  cUrection  of  the  Judge  of  the ISupeiior. Court ^ 
is  to  aefect  thpGrmnd  Jury ;  andlreqft  the  aame  Uat,  nnderthe 
Act  ef  1805;  the  GnmiJwry  is  to  be  aolected  by  ^he  Jqadcea  of 
^  Inferior  Court,  er  amigocity  oTthen^  together  with  the  Ol^rk 
«n4  the  Sheriff   *     >.  -^    ■    \ 

The  chaoiger,  therefore,  is  o^ly  as  f(>  the  mode  ^  iMeclfaig  t^e 
Ohmd  Jkfiy,  and  the  persons  remaining  ofr  tl^e  liafi^  under  both 
Acts»  am  to>  be  Ptttt  Jwrara  for  the«trifd  ef  all  ciyil  and  crimmd 
eanaes;  and  under^  bpih,  persons  returned  as ^  JurorSt  wlie  ate 
aot  qualified  to  *  serve,  are-  to.  be  diaobaiged^  on'  *chaUengQ  and 
proof  by  either  party,  or  on  the  Juror's  owit  <>atBaa  Jto  his  incofn- 
peteqcy.      -    .  *.."••>>'. 

.  .*Mr.  JPrmce  ia  right,  diere&re,  in  ass^ning'that  thensode  of  ae- 
iecdng  Jurors  under  the  Act  of  1797,  ia  superseded  by  thed7th 
jieefioax>f  the.  Act  of  1805 ;  and  the  uniform  pi^ecticd-  of  jUn  Sur 
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perior  Covrts  ihmi^oiit  the  State,  for  near  fifty  years,  -is  jusd- 
fed  br  a  proper  coastruGtion  of  thete  Statotes ;  *  aod  our  judg- 
oeitf  ift»  that  the  objecttoD  taken  to  the  dcotioa  below,  overtaliag 
tfe  oMtioB  to  quasfa  the  array  because  the  Jurors  w^re  improp* 
cT)y  drawn  and  sworn,  has  nothiDg^  in  it 

f 2.}  The  panel  was  then  put  upon  the  prisoner,  and  Joseph 
NdsQO  and  Aboer  B.  Ely,  baring  been* sworn  as  Jurors  in  cbieT, 
Brmard  lioore  being  called,  and  having  shown  himself  comp^ 
tent,  by  answering  negatirel^  the  questions  propounded  to  hia 
under  the  Act  of  1&43,  -he  was,  at  the  request  of  counsel  for-  the 
accnsed,  put  upon  triors,  and  the  two  Jurymen  aforteiiS  were 
appnfinted  for  that  purpose,  who,  without  Jbaving  bcen^swom  a* 
trioca,  innuned  a  verdict  that  Moore  was  competent.  The  pri- 
soner announced  that  he  was  content  with  Mr.  Moore,  and  he 
was  sworn  in  rhief  Several  other  Jurors  were  also  passed  upon 
by -^aid  triors  each  of  whom  was  found  to  be '  oompetentt  and 
cbaHenged  peremptorily  by  the  defendant 

It  being  subsequently  discorered  that  the  two  Jurork  who  had 
aeted  as  triors,  were  not  specially  sworn '^tt  such,  the  Court  di- 
iWtod  the  list  to  be  again  called,  ooinmencing  with  the  names  of 
those  who  had  been  passed  upon  by  the  triors';  and  the  prisoner 
oljected  to  eadh  upon  the-groui^  diat  they  had  airoadj^  been  pat 
upon  Ima  and  peremptorily  challenged ;  -  which  objection  w^  al- 
lowed by  the  Oourt,  and  the  Jurors  were  set  aside  for  ciluse,  and 
not  counted  against  the  prisoner. 

When  the  name  of  Bernard  Moore  was  called,  he  was  put 
upon  the  prisoner'  and  objected  to,  on  the'  ground  that  he  wu 
nrant  mimdy  in  tkief  as  a  Juror  ta  try  the  prisoner.  The  Court 
sustained  the  oljeetion,  and  dedded  that  Moore' shoUld  be  of  tKe 
Jury  to  try  the  cause.     The  prisoner,  by  his  counsel,  exc€ptod  to 

ibis  opinion. ' 

"  We  haye  bestowed  raueh  consideration  on  this  portion  of  the 
record.  The  ground  of  'challenge  to  Moore  waa»  that  he  had  al- 
ready been  sworn  in  chief,  and  the  presiding  Judge  Certifies  that 
he'  understood  the  objection  as  tantamount  to  insistiog  that  he 
shoiild  serve  as  a  Juror. 

If  this  explanation  of  the  proceeding  be  correct,  and  it  seeps 
to  me  to  be  theofdy  reasonable  onO' that  can  be' given,  no  injustice 
has  been  done.  Cotisensm  tdUit  errorenh  (2  Just.:  1S3«)  viz :  the 
acquiescence  of  a  party  who  might  take'  advanta^  of  an  error 
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obTxUteSwiu  efieoc.  StiUriT  opoo  an  .eKamicialion/af  tbb  record* 
nvijO^had  fbiH^d  it  did  not  jastify  the  construction  pQt  upon.it  by 
Judge  Johnson^  and  that  by  reaepn  of  thia  miaunderstanding,  the 
priao^ar  had  beeo  deprived  of  apAie  legal  tight,  we^ahould  h&re 
Mt  cenatrained  to  .remand  the  cftuae.  Such,  hovraver,  in- our 
judgment,  ia  not  the  fact.  It  is  new  contended  in  the  arginoeitf, 
tSat  thia-waaa  challenge  for  caoso^and  that  being,  allowed,'  the 
Juror*  flheukl  have  been  set* aside,  as  a  matter  <^  course ;  <biU 
aoching  -had  transpired  as  to  Bernard  Moore,  which  wonld«  iu  the 
least,  ai&ct  hia  coikipetency.  He.had,^  when  idt^rrogatedi.  uol 
pnly  atated  ou  oath,  that  he  had  formed  and  oi^pceased  no  opinion 
ID  regard  to  the  guilt  or  innocence  of  the  prisoner*  aod.that  h0 
hmd  no  bias,  or  .prejudice  resting,  on  his  mind,  for  oragginat  hilbT; 
hot  hewlhspat  upon  triors  and  prozioU need  indifierent  by  ■  chein> 
end  having'  parsed  through  this  ordeal, .the  prisoner  professed  him* 
^iif  88tif»fied,'and  he  was  sworn-  weU  «nd  truly,  to  try  the  isa^^be* 
tween  the  people  and  the  priaoncn  What,.  I  ask,  was.  there  in  JiU 
MBt  4o  make  him  objectionable  for  causal  Noth^ig.  ^  Ai  the 
oilier  Jjirora  who  had  been  found  competent  and  then  pecemptor 
rily  challenged,  it  might  be  supposed  that  th^if  ci^rlcioua  rejg^ 
ikm'by  the  accused  had  excited  some  ill-will  in  thetr>  fnaada  to- 
.wiCrds  him«  and  hence  the  Court  very  properly,  perhaps,  permit- 
tedlhem  io  be  set  aside,  without  charging  tl^m  to  the  prisoner 
as  -peeaitDptory  chaHenges.  J^ut  the  very  reverse  of  this  ^aa  true 
ea'  ta  Moore.  His  acceptance  was  calculated  to  coBcihate  him  t^ 
ward  the  piisoner. 

.    It  will  be-observed|  too,  that  there  is  no  ceioplaint  by  the  pri- 
aoneri  that  Moore  was  forced  upon  him,  not  withstanding  hO)  ob- 
jected to  him  on  account  of  the  irregular,  manner  -in  which  his 
competency  was  ascertained.     Had  thia  been  doute  at  the  time,  as 
,  the'triid  progreaaed,  or  afterwai'ds,  upon  a  motion  for  anew  trial» 
,  the  ;reattlt, might  ^av^  been  di&rent.    It  waaxompetent  for,- the 
pnaoner  to  have  accepted  the  Juror  before  he  wlui  put  upon  tri- 
ors, and  equally  so  aften  he  was  passed  upoa  by  the  triors ;  and 
this  he  dic^4B  ia  shown  by  the  record.     The  objection,  tfaerefove, 
epmes  too  late,  and  while  it  is  speeiouB  and  ingenious,  the  fadain 
'the  record*  unfortunately,  do  not  support  it.     Taking  any  view> 
therelpre,.  of  this  exception,  the  Court  is  of  opinion  that  there  is 
no -error. 

[3*]  We  come  now  to  the  last  error  assigned.     The  prisOnery 
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to  die  MMKR  oTJolta  D.^«U«^cbe 

I  icKifinH  to  by  the  AtkinKHia»  Jbunei 

eivenvled  bf  tbeCouit^fDrtlyeraiaon^tlHBt 

e^iiefeii,  bed  Mificieetljr  eetaUiahedl  e 

pegpelreiioe  of  tbe  £^6^7,  <0  ^atberiee 


ibe  efideaoe.     Et  is  ezceediiigjty 
tbe  aepege-of  Jobn  D.  Hell  wece  noil  heerd 
probebQity  is  fhet  tbey  were*-.  He  wascer- 
ly  ift  a  pontioe  vbece  be  engbt  -ha.we  beerd  theau     Tbese 
ooeld  beve  bed  bot^Mltle  inflaeeee.  if  aey^oa tbe  miods 
WT^-  tbeir  i»bieet  beieg  leerriy  to  pet  in^aireni  "Bgon  a 
10  tbe  wbeoMboeta  of  the  deceaaed ;  biit»  in  our 
eta  vhieb  vera  in  frw^,  fully  wanranied  tbe  intio- 
aayioga;  lbr«  whaterer  doabt  migfat  exist  as  tq  a 
pfirily  of  ■afrafiee,  m  comumrnkf  tf  moUtm  was  moat  palpaU^ 


Bat  .the  coeosel  Jbr  tbe  piisoner  iasastSf  that  admitting,  tbe  evfc- 
denee  to  have  established  a  ooasmon  perpoae  between  tbeae  par- 
^jifBt  that  stifl  it  is  tbe  meU  only,  and  not  the  ^ayirngt  of  the  aeeodi<^ 
-]pBDe»  which  can  affect  the  aecnsed.  But  we  apfirebend  the  law 
Co  -be  otherwise ;  and  the  rule  npon  thiseabjeety  to.  be  correct,  as 
tlflfii  biielly  stated  by  Ob.  J.  It^^Aaian.  in  Tke  GmmmioealfAvf. 
GUrU^mmd^Aen,  (^8.,lf  ML  9)-^  Yon  oannot.*'  aaya  be,.  >'  af- 
fect one  man  by  the  ^loechea  of  another,  nntil  you  hvn  prbved^ 
that  they  were  engaged  in  a  common  eoterprife;  that  being 
pDdred,  the  tsprdt  of  one  are  eridmioe  against  theother,  bat  not 
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Mr.  Bme^tf  in  bis  TVefOiM^m,  Orimkud^Btidtnet^  maintainstbe 
same  docKrinie.  AAer  atating  that  -where  eeveral  penoipsare 
proved  to  have  combined  together,  for  the  same  illegal  pnrposcw 
any  «eC«  idone  by  one  in  Tefenmce  -to  the  oo|[mion-  object,  isf  m 
conten^flatien  of  law,  as  weH  «s  in  sound  reason,  the  act  of  att, 
be  addfv  that  verl^d  dedamUiom  are  equally  adnumiUe^  and  that 
deckiraiifit^  maim'  by  ^me  c^  tbe  party  m  pnzMianoe^'  the  aom* 
mon  objeot,  are  evidence  againat  the  rest,  who  are  aa  -anch  ra- 
sponsible  fin-  all  that  is  said  and  cbuie  by' their  esaociateB,  in  csiv 
ryiiig  into  eflfect  the  concerted  plai^  as  if  it  had  been  proMnmoa^ 
by  their  own  voice,  or  executed  by  their  own  band.     A9ie$em 
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*  K«Buin  and  Oafter  .vt.  Hall  aod  ollieiii. 

•'f' — : ■ — ' ^^ — : ■'  — r- — ■    :     ■  ■    ^  i — 

. .  ^t^  OouFt^  ibarefore,  i«  UBanuaouslj  oC  the  opinioa^  Bnd.  Ihicli 
fM.'thmv  judgoaeDty  tha(  th^jek  U  up  foundatioiv  for  -thig  writ  of 

It  ojily  rom^Qft  to  fiuyy.xhat  wo  leave  thU  unhappy  man  -to  the 
«li!^l  doom  whiok  ^waiuB  kim.  A  fitter  sacrifice,  perhaps,  has 
nuij  hibeu  ofibred  up  on  the  %ltaF  of  orivaiiial  justice.  May  h« 
^ili^  thatm^rcy  y/hiob  he  so  yelopttoasly  denied  tg  his  helpless 
jiad-hieoding  ^icUm ! 


^ 


•^.*     ..        •-  , ■■ — s — - 


lfo«^7.-«'MicK«stK  J.  Kbwan  and  Fariih  Carter,  executors  of 
iGheorge  W.  Mutniy,^.deoea8ed,  plaintlfi  in  exmor^  vs,  William 
P,  Hall  and  others,  defilnduits.  -  -     *. 

**-•■'•*■■'•♦■ 

C4«}  ^iPfaMNfA  balano^rifl  found  to  be  doe-  legatees,  izr  tbe  haadt  of  teeoainiliiP 
,  --TrkohaT^been  gw^ty.oi gtoM-neglectf  yt.  not  aoaldiig ammal  rottuiM  to^Vk 
.  Ceact  of  Quinary,  of  the  condition  of  the  estate  in  theyr  hands :  ,Held,  to  bo 
"Inle  Ibr  mush  balance,  wi^  interest  |h>m. tbe  time  ivfell  due,  for  ajji  yoan^ 
'lb  ipe  ebmpoonded.  at  the  end  of  that  tefm,  and  at  the  end  of  every  snbse* 
*  '^iffnti«iniM>f  ifz  y^ttrst  Ifddi  also,  that  snch  ^ecntors,  negleotfaig  to  make 
'  -muMKA'tt^vaiBtWienci  entitled'to  cotnmiisioBs  ibr  their  trodfokr  m  manag- 
t)ie< 


'  {Uceptionff  to  award,  in  Baldwin  Superior  Court.     Decided 
by  Judge  JoHvaoNrFebruory  Term,  1850. 

.  ViHiajpi  P.  Hall^and  others,  legatees  under  the  will  of  Q«orge 
W.  Murray,  deceased,  filed  a  bill  against^ihe  executors,  M.  J. 
JE(jQQ%B  and  F.  Caster,  for  an  aoeouat  and  settlement. 

.Ob  mo{iM»  the  cause  was  refei^red  to  thearhitramentof  Charl^ 
J.JttpPjpniOd  and  Francis  IL  Cone,  and  an  umpire  afelected,  a» 
propcied  in  the  f)x\e;  by  which  rule»  it  wasiurther  provided^  that 
OR  all  questions  of  law,  on  request  of  either  paity,  the  dociaioQ 
ahoiiid  be  in  waiting,  apd  return^  to  the  next  term  pf  Baldwin 
Si^ieriorCourt,  to  b^  submitted  to  th^  Oourt  for  its. decision,  with 
liberty  to  either  party  to  sue  oiita  writ  of  error. 
▼OL  vtii  53  . 
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Kraan  ami  C:ixlor  rs.  Hall  aad'otltcfii. 

— • ■ : r* 


On  a  mockkft  to  make  xhc  award  the  ja<igineiit  of  the  Conrt,  the 
execuloTV  objected  to  the  deroioii  of  the-  arbitrators  as  to  the 
mode  of  compatiog  interest  against  them.  The  following  is  the 
written  decision,  in  compliance  with  the  rule  of  referenee  : 

"  In  takmg  the  account  of  the  liability  of  the  executors  on  notes 
to  the  testator,  the  mode  of  charging  interest  on  such  notes,  and 
espociaHy  as  to  the  note  of  Dr.  Foil*  due  to  the  testator  on  the 
25th  January,  lS3o,  (amount,  83,518  SO,)  was  discussed.  Held, 
by  Messrs.  Cone  and  Sayre,  that  where  the  debtors  were  solvenl, 
and  the  debts,  by  ordinary  diligence,  could  have  been  collected 
within  a  feasonable  time  after  the  qualification  of  the  executors, 
interest  should  be  charged  on  the  debts  for  six  years,  and  tlicif 
the  inftarest  combined  with  the  principal,  as  debt ;  and  thence 
subject  to  rf^3t8  at  the  end  of  six  years.  Atid  as  Col.  Carter  did| 
not  take  the  debt  of  Dr.  Fort  into  his  hands  until  26th  March, 
1840,  and  he  renewed  the  debt,  including  interest  from  its  matn* 
rity,  and  extended  the  time  of  payment,  interest  should  be  com- 
puted,  on  this  new  principal,  for  ^x  years. 

"  On  this  point,  Mr.  McDonald  held  a  contrary  opinion,  holding 
the  rule  of  law,  previous  to  the  Act  ef  1847,  to  be»  that  executors 
are  liable  to  account  for  simple  interest  only,  and  this  case  falls 
within  the  general  rule*  The  executor  did  not  mako  cprnpound 
interest,  nor  use  it  in  trade,  but  permitted  it  to  remain  in  the 
hands  of  debtors  for  years ;  and  when  he  collected,  a  large  sum, 
he'  immediately  invested  it  in  State  stock.  In  183%  suit  was  in- 
stituted on  a  note  for  810,000  given  ,by  deceased,  in  behalf  of 
Burton  Hepburn ;  and  in  1838  or  1839,  suit  was  commenced  on 
an  alleged  defalcation  of  $30,000  or  940,000  of  testator,  while 
acting  as  Cashier  of  the  Bank  of  Darien.  The  first  was  determ- 
ined in  1843.  The  last  was  everitucdly  compromised  in  Novem- 
ber, 1847,  and  within  four  months  thereafter,  Carter  paid  com- 
plainants $10,000." 

This  arbitrator  gave  his  reasons,. at  some  length,  why,  under 

^  these  circumstances,  compound  interest  should  not  be  charged^ 

and  referred,  especially,  to  the  fact  that  there  was  no'evidenee 

that  the  executors  loaned  the  motioy — used  it,  of  m  any  wise 

made  profits  thereon. 

The  Court  orerrulod  the  objections,  and  sustained  the  awari 
of  the  majority  upon  this  point.  To  which  decision,  tho.-execp- 
tora  excepted.  '  '  -'      . 
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•  The  award  dqoiail.to  the  execulorB  tiny  cotnmissiofiSt  on  the 
fprovji^  tbat,they  foiled  to  maKo  Fetiuma  io  the  Court  of  Ordisoryf 
pj»  required  by  lai^  ^  tp  which  the  cxecHtQrs  ybjected.  The  Coun 
overruled  the'^jcctioM3f  aud  .the  executoc3  oxoopted ;  and  upon 
these  exertions,. error  is- aossigned.  , 

McDoNAi^D,  for  plaintiff  in  error. 

*  • 
....  •      ■         >    .  ,        •    . 

■  "^  •  '    .  '   -■ 

.Gone,  (br  defendant..  ... 

. . ...  .Bg  the  Courf.r-**WARN^fii  J,  delivering  the  opinion. 

-..'•...  .  -.  •  -  -  —'  '       ■ 

:[!.}-'  Two  grounds  ofx^rror  are  aac^goed  to  the  jUdgiki^lprof  the 
£!otin  below.  -  "  -  . 

.  IsL  That  the  Court  erred  in  deciding.that  the  executors  woirp 
not  Entitled  to  commissions. 

'*3d-  That  ttie  Court  ecred.in.decldingy  that  after  the/  expita- 
tidn  of.sixyaars^  the  interest  should  bo  compoundedr— ^that  is,  the 
illterest  sbould  be  added  to  the  principal  debt»  and  interest  be  cal- 
culaCvd  oil  the  whot'e  amount.  .  '  ^ 

.  In  Fall  fv.  Simmons^H  al,  ^  Gtorffia  Rejr.  265,)  this  Court  hjald» 
thdt  ab.es;ecalor  or  administrator,  irho  fails  to  make  annuel  te* 
tutnsy  according  to  law,  forfeits  all  coimnissions  for  Bis  trouble  in  - 
JOanaging^  the -estate.  'The  Act  of  1 792  expressly  declares,  that  if 
Any  executor  or  admiTiistrator  ^li^dl  neglect  to  render  annual  ap- 
eouiits^  Jie  shall  not  bo  entitlod  to  any  commis^ons  foe  his  trouble 
id^  tho^Baoajgen^ient  o^'the'  estate.  Prince,-  226.  But  it  is  said  this 
Act  only  applies  to  Courts  of  Ordincny ,  and  does  tiot  apply  to 
Oourta  -of  Bquity^  when  the  executor  is  nBfjuirc5d  to  account  in 
tlM fatter  Court.  .      •        .         .^ 

•  Tti  Act  h  3  general  one,  and  its  policj^  vA  as  applicable  to  the 
one<)4urt  ils  the  other.  The  Act  of  1810  makes  it  the  duty  of 
all  guardian^  ex^cutbrs  and  administrators  tq  render  a  full  and 
i^erreeracoounk  of  iha  estatd,  as  wel)  as  the  condition  of  the  estate, 
oi^ioe  in  -eapk  and  every  yedr^  to-  the  Coun^of  Ordinary,  as  well  |S 
a'Btatemetti  of  the  transactions  of  such  estate,  on  oath^  PMt^i 
mOl  Failing  .to  comply  with  the  reqairementft*  of  the  law,  die 
exeaators'mustalMde  the  penalty  prcsci'ibcd-by  the  law,  for  their 

jaeglect:>    In  1836,  Kenan  and  Carter  were  qualified  as  execujtors.^ 
In  18^,  they  mad^  a  joint  leiurn,  Nvhicb  shows  a  large  amount 
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of  aM«C9  in  their  banJflt  beIon?ine  to  the  estate  of  their  tesTator. 
X o  return  wa^  made  hj  either  of  the  e^cpcntnrs  unltl  1846,  when 
Carter  made  a  return.  In  1^7,  Carter  made  another  ret  am »  and 
in  1S4^,  after  the  commeocemenl  of  a  suit  again«t  them  by  thtr 
legatees  tar  an  account.  Carter  maie  two  fetums. ' 

No  return  was  raaJe  by  Kenan  until  1848,  after  the  commence- 
ment of  the  suit.  Fn>m  1S3S  to  1S46,  a  period  of  eight  years, 
no  return  was  made  to  the  Ct>urt  of  Ordinary  by  either  executor, 
of  the  condition  of  t)ii:»  iaru^  estate  in  their  handa.  When  called 
on  to  account.  Carter,  one  of  the  executora,  denied  that  he 
owed  compbiinants  anything,  but  insisted  that  the  estate  was  in- 
debted to  him.  There  was  found  to  be  a  balance  due,  howler, 
f\rom  Carter  to  the  complainants,  inchiding  interest  up  io' Janua- 
ry, lS50f  the  sum  o/;?7,297  ±5 ;  and  there  was  found  to  he  a  baK 
ance  due  from  Kenan,  inchiding  interest  up  to  the  sametitne,  tho 
sum  of  $23,1 46  08. 

-  The  defendants  were  charged  with  simple  interest  on  the  re- 
spective amtmnts,  found  to  be  in  their  hands,  for  six  y^ars,  and 
then,  the  principal  sum  and  the  intercut  were  added  together,. and 
interest  computed  on  the  whole  amount.     In  the  case  of  Fall  vtl 
Simmons t  (before  citc^)  thia  Court  held,  that  an  administrator  who 
had  been  guilty  of  gross  neglect,  in  itot  making  retuma  of  the  cM- 
ditioh  of  the  estate  in  his  hftods,  was  liable  to  a-distribatee  for  the 
balance  found  in  his  hands,  after  allowing  all  disburtoments,  with 
interest  from  the  time  it  fell  due,  for  six  years,  to  be  compounded 
at  the  end  of  that  term,  and  at  the  end  of  every  subsequent  term 
of  six  years.     The  rule  established  in  FoITb  case,  vre  thitik,  was 
liberal  enough,  and  especially  so,  when  applied  to  thefts  of  this 
case.     It  is  said  that  there  is  no  evidence  that  thd  executors  loaii- 
ed  the  funds  in  their  hands,  or  used  them  for  their  own  bendit 
The  answer  to  that  suggestion,  is  the  reftiaal  oiljiegleGt  of  the  ex- 
ecutors to  make  annual  returns,  showing  the  trae  condition  of  the 
estate  in  their  hands,  raises  a  presunptioo  ag^iinst  .thsnei,  and  ia 
our  judgment,  they  were  properly  charged  with  codqpound  ia- 
terest,  after  the  expiration  of  six"  years,  accorditig  to  the  rule  es- 
tablished by  this  Court  in  FtaVn  ^se. .      ' 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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'  •  t  ■-*  *  •        k 

Ko.  CS, — JxmB  TffoMAs,  -aclmitiistracor,   Asc.'  of  QocfegG  Bell^ 
plaintiff  in.  error,  v«.  JFonK  W.  KiMv^ir,  defeufSiiac:' " 

'  '       ■       *  .  ■  ■  -J  • 

[i'.^  CiroM  lAterfogtitQHps  are  samciently  answcredt  when  lliib  Hvitnesroir- 
-   Mrers  ibcip  according. lo  a  -rc^aonable  uddecstanding  of  their  direct  and 
-     ^.meaniBg.  ^  ^       -    -    . 

1,%J  lBti&nrogal0)ries  which  have  be«n  read  on  a  previoju  trial,  without  ex«cp- 
,tion  to  th«ir  oxecutioo,  cannot  be  excepted  io  at  a  •ubiequent  trial.    Vail- 
-nig  to  except  at  t£c  ffrat  trial,  HeUl  a  waiver  of  the  exception  which  theli 
vnglhlliave'been  li^kcn. 

[SJ  The  sajingB  of  an  attorney  who  hai  Bold  a  note  belonging  to  hi8'cDoil\ 
'  wWiupl  aathority,  ndativo  to  hirtitle  to  the  note,  not  niad«  at  the  lioie .  of 
.  '  *■  lh%iiMe,./faW  to  be  inodmiisible  ia  a  atut  between  the  pnrchaaer  wad  4We 
-  .'ime  owner  ibr  the  BotQ. 

£4Q  When  it  appeared  from  th^  retam  of  the  commiftBionersJ  tlMt  questioiM 
were  put  tb  tfao  witueu,  and  ouswered  by  a  peraoii  purporting  to  be  the  at- 
torney of  one  of  the  .parties  at  the  time  of  execution,  the  o^h^  party  not 
^Veib^  preisent:  HMf  that  tb.e  interrogatories  are  defectively,  ^xeentcd, 
•  yadlDiiBtbe  rej^etedl 

{&.]  ifebl^that-oniQ  who  buys  a-liote,  bill  or  other  negotiable  teoarlty,  btm^ 
«.  JUe,  end  for  value,  afier  it  ia  due,  (romene  whahaa  ilo  title  to  it,  ac^oirea  no 
tide^against  the  true  owner. 

-"-  •■  V    .•  •      •  ,     '      •         .  ' 

Tcovcnf,  i.B  Hancock  Superior  Court.  -Tried  before  Judgo 
Baxter,  April  Term,  1850, .        .  . 

This  W&0  an  action  of  trover,  by  John  W.  Kindey  againat 
CtoorgQ  Beilj  (and  i^ince  his-deoeatfe,  James  Thotnaa,  iiia  Adipinis* 
MUor,)  for  a  promissory  note  for  $900,  made  by  Jesse  B»  Battlei. 
payable  to  J.oha  W.  Kinsey  Cir  bearer,  and  dated  i6th  Octeber, 
1844,  Slid  doe  9t  one  day. .      . 

Plttntiff  proved  the  demand  of  Qeorge  fiell,  and  bis  refusal 
t^delives  it  up,  on  tho-grouiul  that  he  bad  pprcluAsed  tbe  n<Sl6  of 
Neisoo.  Spain,  aii^  paid,  him  for  it.  ^ 

.  BUttotiff  offered  in  evidence,  the  deposition  of  Nelson  Bpaiii, 
'  examined  iv  commission.  To  which  defendant  objcfitod,  aathfi 
^roopd  diat  the  witfiess  '^iled  to  answer  the  socoifd  <;ro6s  loter- 
rogfttory,  and  tfrtfuDy  evaded  the  s«ne.''  fhe ,  question  was, 
'••What  wQS  tbd  coinsideratiOD  of.  the  notet,  and  wa#  there,  or  not, 
.t~  ^mand  to  Stephen  Blontit  settled  at  the  same  time  ^  If  yea, 
for  what  amount^  and  were  ypu  or  not  attorney:  ibr-J3louDt  odd 
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Krz.'T**  Iz.  ;Ae  -««Lc!aeL:  of  :bc  same  l"     Tbe  answer  was,  *'  He 

m 

abj^e^  as  tse  coii«derauan.  Deponent  does  Dofc  know 
Of*  a  seiijemeoi  between  Steplien  Blount  at  that  time ; 
C'=:  sjisvcr?  cLi:  be  wa.«  atzomej  for  Blount  and  Kmsoy." 
i1k  C— 11  OTe:Tu:»i  the  ofjectioo.  and  defendant  excepted. . 
Tbe  depwihoiii  wet e,  that  he  knew  the  note,  and  is  of  opinion 
t^at  i:  l*eloBi:<?«ii  :o  Ki:i>e-v  a:  the  time  he  saw  it;  that  he  received 
is  fVr.»n  Kisser  for  ecliectioa  ;  that  he  did  transfer  it  to  BelS,  and 
hk  ioiTf^E'seioa  iiF  tea:  Kinder  did  not  authorize  him  to  do  so,  koA 
i'::^:  he  J  t-:^*  n*  ■:  k::vw  that  Kin«ey  ever  received  any  part  of  the 
CL'Ss^era'.ica  for  which  it  was  transferred.  He  received  from 
Bt:Il  a  valuable  coasiderazioa*  but  did  not  trade. the  note  as  his 
•wn»  to  the  be»t  ot  his  recollection.  Did  not  recollect  certain 
scaieiarnt  lo  l>:ck,5on  and  Thomas,  inquired  about.  His  im- 
pre&»ioa  iss  that  be  bad  no  authority- to  trade  the  note,  and  does 
&i*r  j«c« -Sect  ever  say  in  jj  that  be  had  authority. 

Daw'id  HI  JLticit  being-  introduced  and  exaonned  by  plaintiff, 
a*  to  the  fact  of  Spsin  l>rin?  tbe  attorney  of  Kinscy  in  certain  suits 
•  vs.  Wihiaoi  Battle  and  other?,  defendant's  counsel  proposed  to 
ask  the  witness.  **  Whether,  or  not.  be  did  not  know  that  Spain 
claimed  the  ikkc  as  hi>  own,  that  he  spoke  to  others  about  tbe 
iK^ro  a5  bi5  own,  and  tbat  he  offered  to  trade  it  to  others  as  bis 
own  note  .'**  PlaimlF's  counsel  objecting,  the  Court  ruTod  out 
the  tcstimom'.  and  defendant  excepted. 

Deioudant  oflfbced  in  evidenr^  the  deposition  of  Nelson  Spain, 
in  aaswor  to  the  following  interrogatories : 

2d,  Did  you.  or  not,  write  the  annexed  letters,  at  the  time  they 
bear  dale,  and  to  tbo  persons  (o  whom  ibey  are  addressed  ?  (The 
letters  referred  to,  were  one  to  Jesse  W.  Battle,  and  the  other  to 
fveorge  Boll,  in  which  he  averred  bis  ri^bt  to  sell  tbe  note* 
claiming  it  as  a  part  of  a  fee  or  fees  due  bim  by  <Kinsey.)  .  -  - 

3d.  Wos^  or  not,  tbe  letter  address',  d  to  Jesse  B.  Battle,  in  an- 
swer  tf>a  letter  addressed  by  him  to  ypu'?  If  yoSfJiaTe  yon 
that  letter  in  your  power,  custody  or  control  ?  If  yea«  please 
aiwex  a  copy  of  it  to  your  answers. 

4tb.  Was  or  not  tbe  -leUer  addressed  to  Befl,  in  answer  to  a 
lener  addressed  hy  him  .to  you  t  If  yea,  have  you. tbe  posses- 
sion, custody  or  control  of  said  letter  1  If  yea,  please  annex  the 
original  to  your  answers.  11^  you  have  net  .the  possession  of  said 
letter^,,  srate  the  conteutb  as  near  as  wn  can  recollect  ? 


Ir 
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'*■  5ch.  Did  not  tho  letter  last  rcibrred  to,  cttntain  a  statomcnt  by 
Mr.  Bell,  to  tbo  effect,  "  I  otn  greatly  astonisbed  to  learn  that 
Rinseyr  claimed  the  note  of  Battle  as  his  own.  .  I  should  not  have 
traded  ibr  it,"  &e.  State  tho  wholo  contents  of  the  tetter,  as 
near  as  you  can  ? 

Gth.  What  business  did  you  undertake  for  Kinsey,  as  an  attor- 
ney, and  on  what  terms  ?     How  much  was  Kinsey  to  pay  you  t     ^■ 
Statei  all  your  contracts  whh  him»  and  whon  made,  and  state  par- 
ticularly if  any  contract,  was,  or  not,  made  by  you  with  his  agent 
or  hiiDself,  since  you  answered  the  letter  to  Mr.  Bel).  ' 

7th.  Did  you,  6r  not,  in  Sparta,  before  the  dose  or  compromise 
<lif  the  case  with  WilUam  Battle,  say  to  James' Thomas  and  Wil- 
fiaim  Diekson,  that  tho  half  you  got  out  of  the  two  cases  against 
William  Battle,  was  to  go  to  you  for  your  fees ;  and  did*  you,  <Tf 
nio^  tell  William  Dickson  and  his  family,  or  some  of  them,  in 
Sparta,  after  the  cases  were  compromised,  that  thcr  note  you 
~  traded  Mr.  Bell  belonged  to  you  ?  State  what  ybii  did  tell  ^thor 
Bfr. 'Dickson  or  his  family  ?  • 

At- the  time  of  the  taking  of  the  deposition,  twb  other  questions 
Were  propounded  by  "  ^ohn  A.  Corwin,  attorney  for  dcfeifdanK*' 
'   To  the  reading -of  those  depositions,  ctfunscl  for  plafntiiT  ot> 
jected— 
'   1st.  Because  they  are  too  leading. 

2d.  Because  defendant  seeks  to  discredit  his  own  witness. 

3d.  Because  it  is  incompetent  for  defendant  to  prove  what  tho 
witness'  said  or  did  when  he  traded  the  note. 

4th.  Because  the  witness  is  intereutcd. 

.6th.  Because  it  appears  that  one  Corwin  attondbd  the  taking 
of  the  interrogatories,  as  an  attorney  for  the  defendant,  and  did 
propose  interrogatories  to  the  witness. 

'  Defendant's  counsel  stated  that  he  did  not  propose  to  road  the 
answers  to  the  questions  propounded  by  Corwin,  and  proposed 
to  sbewj  by  tho  deposition  of  Corwin,  that  ho  acted  without  ^, 
and  was  ^ot  employed  in  the  cause. 

-    The  Court  sustained  the  objections,  and  ruled  out  the  tostimo- 
ay ;  to  "Which  decision  defendant  excepted. 
-  *  Defendant's  counsel  requested  (he  Court  to  charge-* 

let.'  '^  That  if  they  -believe  Bell  traded  'for  the  note,  and  paid 
Spain  a  raluable  consideration,  without  notice  of  plaintiff's  .rights, 
that  he  acquired  a  good  title,  and  in  order  to  destroy  it,  he  must. 
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5u  "rmk^f  :lje  ik^icw  aavc  acU'U  mula  JiJc"     The  Court  rcfuscul 
fcj'c.^  c^ftTtf^,  2L3«i  uotcihiaac  excepted. 

zitt.  -*  ThAS  ir«JLi:$  Utr  a  uote  after  it  becomes  due,  is  uot  of  it- 
taa  mmlk  jLdc^  bu:  ai  ni«>st,  a  circumstaoce  to  raise  a  presump- 
man  be  rebut :cu  bv  other  ciiTU instances.*' 
lit  charic^''*^^  "  Though  it  may  not  be  evidence  of  bad 
laidi,  tbtfllKir  !;as  pu:  a  bnuKl  on  the  note  over-due;  ihey  are 
considered  d'u^iouoreJ :  it  is  ft  careum:ftance  rc4|uiring  inquiry  on 
the  pirt  of  tiM?  |>e7>HNi  takiii|r  it;  it  is  notice  of  defect  of  title,  if 
takcxi  after  duo,  and  the  title  of  the  real  owner  not  impaired.*' 
To  w  hieh  charge  ttod  rei'u5>al,  defendant  excepted. 

3J.  ~  That  if  Spain  held  ihe  note  as  an  attorney  for  collection, 
\w  h^ftd  a  ric^Kto  revvive  ilie  money  on  the  note,  citlicr  from  Bell 
•or  Ixitite/*  The  Court  charged,  *-  An  attorney  has  a  right  to  re- 
ceive payment  troni  any  third  person;  but  if  the  money  received 
ia  nuiin  payment  uf  the  note,  lie  can  make  no  title  to  the  note  to 
iIm?  person  so  payii^:'*  and  defendant  excepted. 

The  Court  charired  the  Jury,  uniuiig  other  things,  **  If  you  be- 
lieve the  note  was  placed  in  S|Kiiii*s  hands  ibr  collection,  as  an  at- 
lorney,  then  whetlicr  Bell  paid  a  valuable  consideration  or  not, 
and  with  or  without  iKHioe,  and  wliether,or  not,  liell  knew  that  he 
held  it  as  attorney,  Spain  could  eoiivey  no  title." 

To  this  charge  defendant  excepted,  and  upon  these  several  ex- 
ceptions error  is  assigned. 


James  Thomas  and  N.  G.  Foster,  for  plaintiff  in  error. 

A.  H.  H.  Dawson  and  Co.\e,  &r  defendant 

By  $he  Court. — Ni^cdet,  J.  delivering  the  opinion. 

The  Court  below  did  not,  in  our  judgment,  err  in  admitting 
tbo  interrogatories  of  tlio  witness,  Spain,  tendered  by  the  plain- 
tiff The  action  was  trover,  brought  to  recover  a  promissory 
uote  by  Kinsoy,  the  original  owner,  against  the  admhiistrator 
(Mr.  Thomas)  of  Bell,  who  had  bought  it  of  (he  witiiess,  Spain. 
The  groat  Question  in  the  case  was,  whether  the  title  of  the  pur^ 
chaser  was  good  against  tlie  title  of  the  first  owiier  and  payee  of 
the  note.  The  plaintiff  below  took  out  a  commisaicm  for  the  pur- 
pose of  examining,  and -did  examine  Spain,  relative  to  the  owner- 
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oliip  of  the  note  ;  the  time  whea  it  passed  out  of  the  posaeBsion  of 
Kinsey,  the  first  owner;  as  to  who  reccired  the  note  from  him  ; 
fbr  what  purpose  was  it  delivered  to  him»  Spain ;  whether  be  was 
axuhorized  to  transfer  it ;  to  whom  was  it  transferred*  janQ  -wIwtlK    .*  ^ 
^r  the  plaintiff  kad  rtceivtd  any  part  of  f^a  ramijit^UBfir  yifot',  •  tep,* 
it  ttat  tranrfared.     The  defendant  propounded  CO-Wl'^llritBefli 
serteral  questions  upon  cross  examination,  tod  amofuj^tbemlfeiVf        5' 
to  wit:  "  What  was  the  consider^ijm  of  theitote,  ana  was  there, 
or  not,  a  demand  to  Stephen  Blottiinettled  at  the  samatime."  To 
this  question ~th^  witness  answered, '* jETe  r^c<o<;c2  money  as  ike' 
eoMtideration.     Deponent  does  not  ^now  Ba^ttmg^  of  a  settle- 
ment between  Stephen  Blount,  at  that  timk'   Hf^Aw  attorney 
for  Blount  and  Kinsey."  'v** 

The  objections  to  the  admissibility  of  these  interrogatories  are 

two-^  'iil^': 

~  !•  Because,  although  the  commission  issued  before  thedeatUf^ 

i>f  Bell,  yet  it   was  executed  after  his  death,  and  before  hb  re^       "^ 
presentative  was  made  a  paily. 

2.  Because  the  second  cross  interrogatory  (quoted  above)  was 
not  answered. 

As  to  the  first  exc^eption,  it  is  sufficient  to  say,  that  the  com- 
intssioH  issued  during  tha  life  of  BelU  and  when  there  was  a  case 
fully  represented  in  the  Court,  and  the  evidence  was  offered  a^ 
ter  the  representative  of  Bell  had  been  regularly  made  a  party 
in  that  cause.     In  view  of  the  exception,  the  time  of  executing 
the  comrbission  is  immaterial.     The  defendant  was  deprived  of 
no  right,  .by  reason  of  the  fact  that  the  commission  had  been  exe- 
cuted afler  the  death'  of  Bell,  and  before  his  administrator  had 
been  made  a  party.     The  witness  had  been  cross  examined  jii« 
ring  Bell's  life.     The  cross  examination  went  out  with  the  coiiyg.  • 
mission.     What  other  right  had  the '  defendant  touching  ^J4J&^  -- 
^unination  of  the  witness?     The  action  did  not  abate  by  thei  Aani  : 
of  Bell — it  was  only  in  abeyafnce.  ■^'■^jb''   " 

[1.]  The  second  exception  is,  also,  to  our  minds,  indeftnaiUe. 
Cross  questions  must  be  answered,  it  is  true,  and  if  not  answered, 
the  execution  is  defective;  and  the  right  of  cross  examination^ 
particularly  in  our  loose  mode  of  taking  testimony  by  commis- 

'  lion,  ought  to  be  most  carefully  guarded.     In  this  oaefi^  it  seems 
Co  us  that  the  interrogatory  referred  to,  (or  that  part  of  it  in*  rehi- 

.tiQn  to  the  colksidenttioo-of  the  qote»  the  exception  being*  as  we 
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'i     X    'T-  r-r.  -"ir-!^  ..-.'err:  iT-Tv  :.<■*,  £*  M-r;*:?  '-v  ibe  biljof 
fi    -"     -       I:  •-   T    ■:...::-    -.T-r*    r«>--i,  p-:rn:::u--^-  rhe  inter- 

7_'f  M::oi  -rr-:  •:.-::T7-l*:Le*2  o!"  :?.  ll.e  rcfi«a!  of  ihe 
C  ;.-.  -:  :.  il:z..:  :if  -e-i:!:i:i:-'  ■.»:"  Davii  Lewij.  provii-j  the  sav- 
.!£■?  .•:■  >;  L.i.,rT  >-".-.-:  :-  i::*  !*:>  :o  :Le  xio:e.  The  reoorJ  di«- 
r  .f>L5'  :li:  M.i_r  l>i  rrc-fi'.ei  ".he  sc-ie.  asaxi  st;i>rnt»v.  tor  collec* 
:-.i.  2-Li  i.ii  >. -i  .:  :o  Bel-,  :L-e  de:eLiia::£'s  in!e>:ate.  We  see 
=:.  Tiis'iz.  t^It  Sj-ii::  wiA  Dv'i  s  TOicpc-teni  wiTneas  in  ihe  cause. 
H"-*  >iTi£::?  ^  .n^  ::.  ^urr.-r;  :b*  :::Ie  to  the  ooie  in  the  defend- 
LLi  -r«v,  La<:c:c:^e. ;:  vJf:u**:r»Ie.  Had  be  been  proven  to  be  the 
kx«-:  <^  i'^'^  j.i-i.-:-^.  fcuzooirized  to  *e'.l  the  note,  bis  sayiiK:^  re- 
:*  :I,-e  'U''^-.  -:  lie  nme  of  the  traD:uer.  would  have  been 
iac-.U- E>  jir:  if  :he  -rM  ff^'a;  but  such  agency  ^-a*  not 

'r.;  T-ie  ir>.  =iir:  :o::dered  in  eridence.  the  intezrogatories 
of  Syair.  :ot  zht  p\:rz^y>e  of  iavicg  the  foundation  for  an  attack 
U}»n  li*  cr>«i;b:l;:y.  Tbey  were  objected  to  by  the  plaintiffi 
•:p -:2  ii:e  ct\x:im  iLa*  it  appeared  trom  the  interrogatories  iheni- 
^>o^  :>.2:  qje^iioas  oiber  than  those  propounded  when  the  com- 
r- :*>;.-•::  :>*  ?ei.  were  put  by  one  John  A.  Corwin,  attorney  for 
:ho  Jc.'rr.iAr.:,  aau  :he  objecUon  was  sustained.     The  ruling  out 

&,  couiiu^XM  \hfl  third  grcHind  of  alleged 
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error.  Upon  cxarpinntioi,  we  find  fhat  the  qucBiiuns  originally. 
propoiHidedy  were  signed  by  James  Thomas,  who  bud  been  made 
a  party  to  the  suit,  as  the  administrator  of  Bell.  The  commis- 
sioners certify  to  the  fai:t  of  several  additional  qucHtions  being  put 
to  the  witnesM  by  John  A.  Corwin,  attorney  for  defeodlUtt.  They 
return  the  qiieHtions  and  the  answers  to  them.  According  to 
their  return,  the  quc^^tions  were  put  to  tlie  witness  by  an  attor- 
ney for  the  defendant,  and  we  are  constrained  to  infer,  afler  the 
commission  had  issued — indeed,  at  the  time  of  its  execution. 
The  decision  of  the  Court  is  sustainable  upon  two  grounds-r- 

1^  Tfie  Act  of  1799,  requrres  a  party  deairous  of  taking  the 
testimony  of  a  witness  out  of  the  County  or  StatOi  to  give  ten 
■^ys'  notice  to  the  adverse  party,  and  to  serve  him  tcith  a  copy  of 
the  interrogatories.     When  this  is  done,  and  not  before,  is  he  en- 
titled to  a  commission.     In  this  case,  the  Act  has  not  been  com- 
plied  with.     The  interrogatories  propounded  by  Corwin,  were  '" 
not  served  upon  the  adverse  party  ten  days  before  the  issuing  of 
the  commission  ;  indeed,  at  no  time  were  they  served  upon  him. 
The  reason  of  this  requirement  is  very  cl^ar.  -  It  is  to  enable  tho- 
adverse  party  to  cross  examine  the  witness  in  relation  to  all  the 
snbject  matters  of  the  direct  examination.     Prince,  425. 

2.  The  presence  of  counsel  for  one  of  thfe  parties,  taking  part 
\a  the  examination  by  propounding  questions,  prevents  its  impar- 
dality,  and  vitiates  the  wliole.  Our  law  makes  no  provision  for 
the  presence  of  tlie  parties ;  the  examination  is  in  writing,  con- 
fined to  the  questions  put  to  the  witness  before  the  commission  isr 
aaesy  and  confided  to  impartial  commissioners.  The  commisston 
i^anes  in  blank,  and  is  filled  by  the  paity  suing  it  out.  At  best, 
this  is  a  very  unsafe  mode  of  taking  testimony,  in  which  the  ()arty 
seeking  it  has  the  advantage.  We  cannot  guard  it  too  carefully 
from  abuse.  In  Glanton  vs.  Grigg,  this  Court  hold,  that  depoai- 
tions  taken  by  a  student  at  law  of  an  attorney  in  the  cause,  ao^-  . 
in  th6  office  and  presence  of  the  attorney,  are  inadmissible.  -9 
€ra.  Rep.  424.  See,  also,  Tillinghast,  Starke  if  Co.  vs..  Walton,  5 
G^.  Rep.  335.  This  is  a  stronger  case  than  either  of  these. 
Manifestly,  impartiality  in  taking  the  depositions  cannot  be  pre- 
sumed, when  one  party  is  present  by  bis  attorney,  and  participa- 
ting in- the  examination,  the  other  being  absent.  -  It  was  said  in  the 
argument,  that  this  is  not  an  objection  to  the  execution  of  the  in-^ 
terrogatones,  but  to  the  tostixAony  itself,  aiid,JLh«refore,  the  an- 
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swers  of  the  witness  to  the  questions  propounded-  by  Corwio 
only,  should  be  rejected,  and  the  reraainderof  the  depoMtions 
admitted.  Not  so.  The  objection  lies  to  the  execution  of  the 
coramission.  It  is  not  impartially  executed.  -  Had  Corwisp  the 
attorney  for  the  defendant,  being  present,  asked  no  question*  the 
whole  would  be  rejected  ;  much  more  will  the  whole  teatimoBy 
be  rejected  in  the  case  made  by  this  record. 

To.]  The  main  question  in  this  case  is,  whether  Bell,  the  por- 
eha£«r  of  this  note,  bona  fide  and  for  value,  afler  it  was  due, 
from  Spain,  who  had  no  title  to  it,  acquired  a  title  good  against 
the  plaintiflT,  who  is  the  payee  and  true  owner.'  The  plaintiff  in 
error  maintains  that  he  did.  The  Court  below  held  that  be  did 
not,  and  our  judgment  is  with  the  presiding  Judge.  Wo  are 
aware  that  the  adjudicated  cases  on  this  point,  in  the  ETnglish  and 
American  boc^ks,  arc  few;  fur  the  reason,  no  doubti  that  it  has 
been  considered  too  })lain  to  admit  of  question.  This  asseition 
may  appear  to  the  learned  counsel  for  the  plaintiff  in  error  ex- 
travagant, holding  as  they  did,  that  the  question  was  on&  of  sub- 
tlety and  great  magnitude.  This  cause  would  have  been,  with- 
out question,  one  of  vast  magnitude,  had  this  Court  adopted  and 
established  the  doctrine  of  the  counsel ;  because,  in  that  event,  wo 
would  have  ordained  a  ntw  rule  of  jtrapertif-^^^  rule,  as  we  think, 
up  to  this  moment  unknown  to  the  Common  Law.  The  judg- 
ment, however,  which  wc  have  felt  it  our  duty  to  render,  is  enti- 
tled to  no  merit  other  than  that  of  consistency  with  the  long  es- 
tablished law.  The  apparent  difficulty  of  tlie  question  haSv  I 
apprehend,  grown  out  of  the  blending  of  it  with  others  akin  to,  but 
not  identical  with  it.  For  example,  the  rule  in  relation  to  the 
title  of  the  holder  of  a  note  or  bill,  bought  bona  fide  and  for  valuOp 
before  maiurity^  of  one  having  no  title,  as  against  the  rightful 
owner,  is  well  established,  and  is  in  accordance  with  the  views 
entertained  by  the  counsel.  In  such  a  case,  the  title  of  the  pur- 
chaser is  protected,  unless  charged  with  mala  fides.  This  qnes: 
tion  is,  in  many  particulars,  analagous  to  ibat  now  under  review. 
Under  what  circumstances  the  title  of  a  purchaser,  bona  fide  and 
for  value,  of  a  bill  or  note  iUa  yet  duct  will  be  protected,  has  beee» 
and  is  to  this  day»  a  matt^of  much  discussion  in  tlie  books ;  and 
the  language  of  Judges  and- elementary  writers  in  these-  discus- 
sions, is  not  always  very  diseriminatiog.  Being  applicable  to  ca- 
ses of  notes  purchased  befifre  matwrUy  only,  fpr  want  pf  disrincf- 
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neMi  it  often  seems  to  be  appKcable  to  cases  of  notes  or  hills  pur- 
chased j'aitfra//^,  and  hasbecu  held  applicable  to  cnBes,  tlicrofore, 
of  notes  oc  bills  bou^bt  after  maturity;  when,  in  truth,  I  have  tio 
doubt  both  the  Courts  and  the  eleraental'V  writers  hai^  believed 
the  distinction  between  these  cases  to  l>e  so  well  esrabliahed,  and  so 
generally  .recoguized,  as  to  require  no  careful  discrimination.  In 
josticey  however,  as  I  shall  attempt  to  show,  to  more  than  one  of 
our  own  g^at  Jurists,  and  I  refer  more  particularly  to  Kent  and 
Sioryt  I  must  add  that  they  have  maintained  the  distinction  with 
intelUgible  precision ;  only,  perhaps,  too  closely  following  tho 
Bngiish  formulary,  in  only  nrgeUiceli/  excluding  cases  of  notes 
and  bills  purchased  after' due.  Again,  there  is  voluminous  dis- 
cussion in  the  books,  relative  to  the  doctrine  of  cujuities,  as  be- 
iwjBeii  thd  makers  of  notes  and  holders,  acquiring  title  both  b'e- 
finqp  and  afler  maturity ;  all  of  which  has  just  nothing  to  do 
with  U>G  question  of  title  between  the  holder,  buying  of  one  hav- 
ing no  title,  and  the  true  owner.  From  such  causes,  no  doubt, 
has  originated  the  apparent  sanction  which  the  opinions  lield  hy 
the -counsel  for  the  plaintiff  in  error  in  this,  cause,  has  received 
flMi.  the  books.  It  will  be  seen,  however,  that  this  sanction  is 
nerely  apparent.  My  duty,  then,  will  l>e  to  isolate  this  question 
fii^^i  others;  give  it  its  real  position  in  the  s^ence ;  and  in  that  po- 
eition,. determine  upon  what  principles  and   what  Authorities  it 

,  The  general  rule  of  the  law  of  this  State  and  of  Great  Brit- 
ain is,  that  no  man  can  acquire  a  title  to  a  chattel  personal,  from 
any  on^  who  has  himself  no  title  to  it.  A  contrary  rule  would 
•aabvert  the  foundations  upon  which  jjroperty  rosts,  violate  natu-^ 
'ral  justice,  and  make  the  law  the  agent  for  outraging  Uie-  first 
p^ciplos  of  morality.  If  property  found  or  stolen,  or  obtained 
by  violence  or  fraud,  could  be  sold,  and  the  title  in  the  purchaser 
be  maintained  against  the  real  owner,  then  would  the  law  pan- 
der to  iiijustice  and  patronise  immoi'atity.  However  innocent 
the  J>urchaser  under  such  circumstances  may  be,  and  however 
great  hia  loss  may  be,  and  although  he  is,  in  fact,  the  victim,  of 
villainy,  his  title  is  subordinate  to  the  title  of  the  true  owner. 
He  gets  the  title  of  his  vendor  and  no  more,>'whiGh  must  yield  to 
tbe-title  of  the  owner,  whenever  that  is  established.  This  rule 
is  of  general  application,  and  embraces  all  kinds  of  personal  pro- 
jpwtj  '■  Applying,  g^terallyv  tb  notes,  biHa  andnvther  negotiable  se- 
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^TT-«-  ■■»■:.  1  *  -v  -''.  irf  '  J  i^-i  •  •'■*.  ■'"  '"'-i-  '■•j:  'V'-^.'.  To  this  sreneral 
r>i"-  ':;'"'-  i  •^'  i  •-*•'"  fx«""~^'.'  -.i.  I^y  .i.-r  C-  r.Ti.  a  L  iw,  proper ty 
*r.'.:  i  .  n:i.\'  r  -  '  ■■!■".  i-"*  "•  '  cnirrri'.'r'ii  ;".  i"  :  rrd  hv  !lie  Comnwin 
Lav.  T^.il  '■■-  •  ir;  ■'iil'jrr:.-':::  *:':*.>  V'  'irr.  r.ejiiiiMe  in<trumenrs 
tr.nr.'-ft-  nb'o  r  v  il^iivt^ry.  i!:ii  v'i^^  i  -^  7.  •  ;*'■.  ?.r»*  .ii>  exception. 
Tri'-  I  V  'LHi-i:  '.I'j  "■:>  ■  t-r  i-i-RTi't  r\  ■-;..*: '•R.  w  i-  mriturely  o^iisi- 
f}pr»,-  1  '"i  ?.[*:'••  r*  r*.  P.  yv-"-*.*.  i  r_;  ■.  /».  ■.  ^-^7.  The  rule  scl- 
t'.etl  in  tM*  rr\'*^-.  r\*  wr»  -.Ijen  ^h"*.!^!:;  i"«s  "s:!:!  liiiiik.  according  to 
fiurhiiriry.  >  ilii^  :  ^  Tiie  p-inri:i^er  '>r"  1  bi.l.  Q"1^  ^r  other  iiego- 
tiah'.e  sfrurirv.  frin*rt*r:i:»I»?  i'\'  d'viv..»»v.  xvho  take?  it  h^^fore  it  u 
fine,  from  !•:»♦»  whu  h-msr'.r*  hp>  r-i»  tr%.\  /i*^M.y  /■'i/*'  and  tor  value, 
8cquir*^i  a  c«mh1  ::;'.'  .  b-jr  Li*  tiri-s  t:%-!11  bo  JolVateJ  by  mala  JJdci 
in  tijc  Ti«rr4ia-i4'.**  W'irit  it  i-*  e^Pdii 'v  necfsSTrv  to  note  i.<,  the 
jjptioral  ru!o,  rmhracirrj  withiu  i?<  \v:do  raii'^o-.  Liils,  ini?es  and 
oth(«r  iiC'crniial)!**  s'^cuririL'K.  as  nvU  ?\.-  al;  chattels,  and  ll.e  excep- 
tion, whirh  oinh  nice -j  in  its  restrictive  sc'ipe.  noc:«>iiable  *»ecuntie« 
which  arfi  fr;iii>ferrod  ht-fiTe  they  f:ill  due.  h  could  avaH  nothing 
now  to  r{ue!»(ion  the  enuily  or  the  mtirality  uf  this  exception. 
The  equity  of  ii  has  been  put  upon  the  principle,  that  where  one 
of  two  innocent  per.Mjn-*  must  sufTi'r  los^s,  by  the  fraud  of  a  third 
per.-ton,  it  must  fall  u^nrn  him  whof>e  credulity,  or  negligence,  or 
misplaced  confidence,  has  enabled  such  third  person  to  perpetrate 
the  fraud.  The  principle  is  not  questioned.  I^ut  before  die  ex- 
ception can  be  sustaintnl  upon  it,  the  case  which  is  brought  with- 
in the  exception,  ought  to  be  the  case  contemplated  by  the  prin- 
ciple ;  that  is  to  say,  the  nec^ligence,  credulity  or  misplaced  con- 
fidence ought  to  bo  demonstrated.  But  in  the  application  of  the 
rule  upon  which  the  exception  goes,  are  these  or  any  of  them, 
always  required  to  be  demoristraicd  ]•  The  answer  may  be  given 
by  looking  to  the  cases  made  in  the  books.  For  example,  that 
faith  in  agents  which  is  so  necessary  to  commerce  as  to  be  its 
soul,  is  \\\emhplaccd  aofiJideHce  by  virtue  of  which,  in  many  cases, 
the  honest  owner  loses  Tiis  proj^erty ;  for,  I  apprehend  that  there 
arc  numerous  cases  where  a  commercial  agent  having,  without 
authority,  sold  securities  not  due,  belonging  to  his  principal,  and 
appropriated  the  proceeds,  tlic  title  of  the  purchaser  has  been 
protected.  I  will  not  pursue  this  inquiry  farther.  The  true 
ground  upon  which  the  exception  rests,  is  commercial  expedi- 
ency. It  is  tt>  promote  the  rdady  circulation,  atfd  to  extend  the 
cr^xi  of  nc(gotiable  paper,  end  in  bo  doing  subsenro  the  great 
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iiiieriPBts  of  commarce. '  The  exigrucU^s  of  rommeice^  require, 
that  they  should  become  practically  an  equivalent  to,  ^nd  repre- 
etotative  of  money.  Saclr  character  they  have,  to  a  great  extent, 
and  have  derived  it,  in  no  small  degree,  from  that  ready  circula- 
ticm  which  the  exception  gives  to  them.  That  it  promotes  the  in- 
terest of  all  mercantile  com  muni  tie.^,  there  ca!i  be  no  doubts  I^ 
is  beneficially  applicable  to  our  own  State — not  solely  ruercantilc. 
agricultural- or  mechaniciJ.  If  it  be  conceded,  (what!  do  not 
assert,)  that  it  works  injustice  to  the  owner,  ye^  it  is  one  of  thosto 
instanoes  iu  which  public  g«>od  i.s  promoted  by  ir»dividual  injury. 
It'isi  at  ell  event??,  establislied  by  authority^  overwhelming  in  char- 
fcter  aiid  in  amount. 

Does  thit^  exception  extend  to  uotcs,  bills  and  other  securities 
ptut  due?  It  docs  not.  There  are  casest  which  upon  slight  pe^ 
nwal,  seem  to-'  bo  cases  of  oL'^r  due  securities^  bui  upon  careful 
examinatiou,  they  are  found  to  be  cases  of  premature  securities. 
Such  is  the  case  of  Peacock  .rs;  Rkoda,  {Dutigluat,  636,)  relied 
upon  by  Col.  Foster,  I  think  it  may  he  safely  satd,  that  there  is 
not  to  be  found  a  single  judgment  of  a  single  Coiirt  of  any  au- 
tfaority,  •which  has  extended  it  to  paper  over  due.  Certainly  I 
haVe  ibund  no  such  judgment.  Then,  the  question  here  made»  ia 
diadonnected  with  all  the  learning  iu  the  books,  which  applies  to 
the  exception  1  have  been  considering.  Bills,  notes  and  all  other 
negotiable  securities,  after  they  arc  due^  are  subject  to  the  great' 
property  rule  jxrat  announced.  That  is,  that- he  who,  btwajide 
and  fbr'value,  buys  it  from  one  having  no  title,  acquires  none. 
He  buys  with  it  the  title  of  his  vendor,  and  docs  not  gdi  a  title 
better  than  the  rightful  owner. 

We  are  Invoked  to  extend  the  exception  to  tliis  general  law  of' 
property,  to  paper  transferred  after  it  is  due<  Upon  expediency 
we  ought  not.  and  upon  authority  we  dare  not,  respond  favota- 
Uy' to  the  invocation.  It  is  argued,- that  the  same  necessity  of. 
eominerce,  which  at  first  suggested,  and  which  now  justifies  the 
exception  as  to  paper  not  due,  will  authorize  its  extenaioB'  to  pa* 
per  over  due.  The  reason  for  the  one,  it  is  insisted,  is  equally  as 
•aroQ^  as  the  reason  for  the  other,  and  it  is  aaked  wherein  consists 
the  grounds  of  the  distinction  ?  To  which  it  may-  be  replied, 
diat  the  demand  for  increased  negotiability  in  notes  and  bills,  parti- 
cularly iri  Georgia,  is  fully  satisfied  by  the  one  exception.  The  larw 
menchaDt*  as  it  atauds,  ia  adequate  to  all  the  requirementa  of  buai- 
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*4»  m  V42r  Stfxse.  i'^A  1  see  no  reason  wbj  tl^  Cuurts  ahotild  1^ 
c«»li£*  3fX«:<  a»^  b:'.:U  oTer  Jue,  into  4  more  actire  circulatioo,  aC 
i*e  e^nes^^  ^/  a  atz^azaental  law  of  all  personal  property.  -  Bnt 
M  nftfcj^r.  for  u«e  existing  exception,  to  be  found  in  the  cbar- 
•x'  &  p>ip«^  *«X  iM^*  wkiciii:!  not  found  in  the  character  of  a 
pir«er  MB*;  M/ .-  vxi  :3.  the  rights  and  obligations  of  the  parties 
<-a  a  Ao>:e  avC  J%e.  wiich  an?  not  AmiiJ  in  tho  rights  and  obHga« 
ci>3j  cc'  tae  partk^  to  a  ooiefMist  due.     The  utility  of  notes,  bills, 
Jkc  crow»  out  of  their  ne^^iabUitj.  and  thej  are  negotiable  be- 
«»>£;£«.  ia  the  laugus^  of  .Mr.  S^ry^  thiST  are  practically  "equi- 
Tiiea:  uv  or  she  Tvpreseotatirp  of  money.'*     Now,  in  a  very  em- 
iue«::  decree.  :a«:T  are  equivalejit  tiK  and  the  representative' of 
■u>»er.  hr^tm:  iMfw  *rt  dmc,     Btjort  wtafmritp  they   stand  uniQi- 
peaci»e«L     The  presumptioii  of  law  i^  that  they  will  be  paid  U 
■kUvriry.  and  Nvai»e  ot"  this  presumption,  they  pass  freely  from 
hand  :o  :iaiid,  a«  the  repre^entaiive  of  money.    BiTIs,  particnlar- 
iT»  in  pr«clici\  are  made  to  represent  money. .   By  them  exchas- 
f^  ana  coiidvicied;  estates  transmitted  from  empire  to  empire, 
and.  imlettl.  the  aSurs  of  Aireign  conimeroe  chiefly  transacted. 
Ix  w«iuM  b«  a  curious  and  interesting  inquiry,  to' attempt  the  ss- 
certainmeiit  of  the  aDK>unt  of  the  capital  of  the  world,  at  any  one 
lime  afloat  in  bills  and  other  negotiable  securities  running  to  tna- 
turky.    -Confidence  in  ihem  is.  the  basis  of  commerce.     Before 
mmtMriijf^  the  purehamr  is  pot  subjc^ct  to  the  equities  ^taciiihg  to 
the  paper,  between  the  original  parties.,  unlesa  he  buys  with  no* 
t^  of  thotfe  equities*  and  such-  noti^ce  must  be  carried  home  to 
l^m«  before  they  can  be  let  in  against  him.    Such  being  tlie- legal 
character  of  notes  and  bills  br/hre  iaa/Kr//y,  there  ia  reason  fini^nd 
m  th^  ducacter.  finr  facilitating  and  extending  their  circulation* 
by   protecting  the  title ;  and  it  was  on  these' accounts  that  the 
British  Courts  laid  updo  this  title  their  strong  hand  and  ereatid 
the  exceplioB,    Itiiecame  the  law  of  Georgia  by  oar  Adopting 
Statute*  and  is  the  law;  as  I  suppose*  of  every  State  in  the  Union. 
But  how  stands  the  same  bill  or  note  afld"  fnaturityf     The  time 
of  payment  being  past,  the  presumption  of  the  law  is,  that  there 
is  some  good  reason  why  it  was  not  paid.     It  is  not  genuine; 
there  was  so  consideraHon,  or  it  has  failed  or  was  illegal;  there 
are  off^iets  or  other  equities  against  it ;  or. the  partiea  liable  are 
not.  able  to  pay.  .It  goea  into  eircul^ion  dishonorad — Iffomiti 
wiA  ajmimL.  The  p9rchaaertalcee.it  upoti  Uie  credk  of  the  in- 
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dofser,  and  subject  to  the  equities.  It  is  not,  and  in  the  clmracter 
it  weara,  it  ought  not  to  be  considered  as  fully,  by  largo  odds,  tho 
equivalent  or  representative  of  money,  as  it  was  before  maturity. 
"Why,  then,  should  its  negotiability  be  extended  by  protecting 
tbe  title  of  the  holder  ?  Indeed,  instead  ol  promoting  the  inter- 
esta.  of  commerce,  by  fostering  anH  increasing  the  circulating 
quality  of  such  paper  by  protecting  the  title,  the  rcveree  eflcct 
would  result.  Commerce  would  be  injured  by  extending  the  cir- 
culation of  paper  not  entitled  to  credit. 

It  18  said  that  much  of  this  reasoning,  although  applicable  to 
noCeg  and  bills  negotiable  by  indorsement,  does  not  apply  to  notes 
payable  to  bearer,  and  negotiable  by  delivery,  or  to  notes  and 
biUa  payable  to  order,  and  indorsed  in  blank.  It  .is  urged  that 
the  title  passes  by  delivery — goes  with  tho  note — ia.a  necessary 
aliment  of  the  paper  itself,  and  is  evidenced  by  possession  ;  that 
.when  one  transfers  such  ))aper  by 'delivery^  he  does  not  become 
a  party  to  it,  and  is  not  liable  on  it,  and  that,  therefore;  the  hold- 
er cannot  look  to  him,  as  he  may  to  an  indorscr'*— he  do^s  not  take 
it  on  the  credit  of  the  transferer.  From  all  of  which  the  infer- 
ence is  drawn,  that  .the  title  ^hus  acquired  is  good  in  the  holder, 
to  such  a  note  or  bill  ocer  due.  Now,  all  these  things  are  generally 
trUe.1  The  title  passes  by  delivery,  and  possession  is  evidence  of 
it*  So  of  a  horse;  yet  the  title  to  the  horse  and  the  bill  does  not, 
thereby,  become  unimpeachable.  The  possession  in  either  case, 
is  only  prima  facie  evidence  of  title,  and  may  be  resisted.  It 
(the  title)  may  be  shown  to  have  been  acquired  through  one  hav- 
ing no  title*  Story  on  Prom.  Notes,  §43.  Stortj  on  Bilh,  §60. 
ChUty  on  Bills,  ck.  5,  pp.  180.  252.  8M  edit.  Bailey  on  Bitls^ 
&th€dii>ch.  1,  §10,77.  31. 

Again,  although  the  transferer  of  a  note  or  bill,  negotiable  by 
delivery,  is  not  liable  to  the  transferee  on  the  note  or  bill,  ho  is 
not,  by  any  means,  free  from  responsibility.  Unless  it  be  ex- 
pressly otfierwise  agreed,  he  warrants  by  implication,  that  he  is 
the  lawful  holder,  and  has  a  just  and  valid  title  to  the  instrument, 
and  a  right  to  transfer  it  by  delivery.  Ho  incurs  liabilities  oh 
other  grounds,  which  I  need  not  state.  Story  on  Pronu  Notee, 
§118, ;».  127.  iA.  £wi  i?/7/#,  §§109,  111.  I  do  not  consider  that 
notes  and  other  securities,  negotiable  by  deliveiy,  in  reference  to 
this  question,  stand  upon  grounds  difierent  from  such  as  ave  only 
ilegotiable  by  indorsement* 
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I  close  this'^scussion  by  referring  to  a  few  authorities  wkich 
sustain  our  judgment.  Mr.  iSAiry,  when  discussing  ihe  rights  of 
the  holder,  says,  **  Hence  it  is  that  a  bona  ji^  hol^r  for  value, 
without  notice,  is  entitled  to  recover  tipoq  any  negotiable  instru- 
ment, wliich  he  hat  received  before  it  hat  become  due,  notwithstand- 
ing any  defect  or  infirmity  in  the  title  of  the  person  from  whom 
he  derived  it." 

Ch.  Kent  says,  **  The  bona  Jide  holder  can  recover  upon  the 
paper,  though  it  came  to  him  from  a  person  who  had  stolen  .or 
robbed  it  from  the  true  owner,  provided  ho  took  it  innocently,  in 
the  course  of  trade,  for  a  valuable  consideratiout  ^nd  not  over 
ttue,"  &c. 

Similar  language  is  used  by  other  elementary  writers,  which  I 
forbear  to  quote.  In  relation  to  these  elementary  extracts,  I  re- 
mark, that  the  writers  are  discussing  the  title  of  the  holder,  when 
derived  from  one  holding  no  title,  and  one  of  the  conditions  upon 
which  they  make  that  title  good  i»,  that  it  be  acquired  before  the 
paper  i$  due.  The  inference  is  logical  and  irresistible,  that  if  the 
title  is  acquired  after  it  is  due,  it  is  not  good.  .  1  Story  on  Prom, 
Notes,  §  191.     3  kmiUa  78.     Baily  on  Bills,  524,  528. 

The  case  of  Down  vs.  Sailing  atal  others^  (4  Bam,  if  Cress, 
330.     10  Eng.   Cofn.  Law  R,  347,)  is  an  authority  in  which  the 
v*ry  question  I  have  discussed  is  considered  and  adjudged.    That 
was  an  action  <j£  assumpsit  for  mohey  had  and*  received,  brought 
by  the  true  ownerof  a  cbeck  against  a  purchaser,  who  bought  it 
after  it  was  duo,  from  one  who  had  no  title,  and  to  which  pur- 
chaser it  had  been  paid.     The  Court  likened  the  dieck  to  a  bill 
overdue,  and  hold  that  the  purchaser  acquired  no  title,  and  was, 
therefore,  liable  to  the  plaintiff.     Bayley,  J.  said,  "  There  is  no 
question  whatever  in  the  case,  if  the  distinction  between  biUs 
over  due  and  not  due,  is  adverted  to.     If  a  bill,  note  or  check  be 
taken  afler  it  is  due,  the  party  taking  it  can  h&ve  ho  better  title  to 
wco  ^^^^'  ^^^  ^^"""^  ^®  ^^®*  "'  ^^'  therefore,  cauaot 

or^J^^  TlT"  •*'  *^  ^'  ^^"®  ^"'  ^^^'  *'  ^*^  ^^"  previously  stolen 
it  is  due  A  u'  ^^®''^^®'  J"»t  ^J^e  the  case  of  a  biH  taken  afler 
■on  from  who     1  ^^"^^  taking-it  has  no  better  title  than  the  per- 

^olrof/d,  /'held  *^°^  ^''  ^^^  cannot  recover  upon  it." 
coneidoration       ^       ^^^   same  opinion.     The  case  stood  <5ver  for 
among  other   Ui^^^  ^^^^,  ^^^  ^"  '^^^^"^  afterwards,  Abbott,  C.  J. 

^'^SSt    said,  "  It  was  proved  that  the-  oheck  was 
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^vento  the  plaintiff  by  his  hi'other.  By  tliat  delivery  the.  pro- 
perty in  it. vested  originally  in  tbe  plaintiff.  It  farther  appears 
that  the  check  came  into  the  possession  of  the  defendant  five  days 
after  its-4ate»  We  are  of  opinion  that  an  instrument  of  this  kind* 
coming  into  the  -hands  of  a  party  so  long  after  its  date, .  is  to  bo 
considered  in  the  same  lighf  as  a  bill  of  exchange  over  due,  and 
in  such  case  it  is  incumbent  on  the  party  who  takes  the  instru- 
.ment  under  such  circumstances,  to  show  that  tHe  party  from 
whom  he  took  it  had  a  good  title  to  it." 

The  case  oiEmmerson  vs.  Crocker,  (5  New  Uamp.,  R.)  is  a  case 
immediately  upon  the  question,  and  deciding  that  the  holder  of  a 
npte,  transferred  to  him  after  it  was  due,  by  one  having  no  titlp, 
acquired  no  title  to  it. 

.  In  a  late  case  decided  in  Connecticut,  (17  Cofi.  IL  5ll,)  Clarke 
mt.  SigOumey,  where  A  g8L\e  his  note  to  B,. payable  toB  or  orders 
on  a  certain  future  day,  which  lay  in  his  hands  until  his  ^oatbt 
w^ich  was  long  after  it  fell  due,  and  after  his  death  came  into  the 
bonds  of  C,  his  executn3(»  with  the  name  of  B  indorsed  in  blank 
on  the  back  of  it,  who  delivered  it  to  D,  in  tlj^e  state  in  which  she 
fimndity  for  a^alaaUe  consideration,  itwaaKald^  that  C,  as  exec- 
utrix or  otherwise,  had  no  authority  to  deliver  the  notp  as  a. note 
iftdoraed  by  B ;  that  D  consequently  had  acquired  no  legal  title  to 
hf  and  that  ias  the  note  came  into  the  pouession  of  D  after  it  JeU 
ike^  -it  was  mbjeU  to  the  defence  qf  a  taant  of  title  in  him. 
.  Lneed  ocurcely  add  that  the  jndgiiMnt  now  pronounced  does 
naCyla  ^ny  wayrinterfere  with  the  negotiability  of  over  due  note* 
anclbilla  and  other  eecuritiesf  by  any  ftor  and  legal  tiwianussioo 
oi  tm^^cina  the  owner. 

Let  die  jndgment  be  affirmed. 
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;  Az  ^'^^ore^-i  :4r  &  c«TT:5r«ae  to  prerect  dassaees  being  uieucJ.  aa 
^•r  ^1-  A-'i  :T  1^;:    :rrfc:_3i  u-e  ^spreme  Co:ut.  wiii  not  be  heard  afkcr 

Ti-i  "wsa  i-  5rp'-ci^-i»a  or:  :he  par:  of  Andrew  Turner,  who 
^L?  -  .i.l::5  :z  rrr^r  :r.  i  wri:  of  error,  returnable  to  and  decided 
iZ.  j'ls.r'z..  Feir^iry  T«Tr.  1^-ciO.  fur  a  certificate  that  the  caose 
wLi  "  : :  cr:  i^h:  ur  :'?r  ihe  purp^ise  of  JelaTft  in  order  to  be  reliev- 
f  i  f:*^  :^f  *e-  per  ce-t  daziiges  provided  iu  ihe  Act  ur;^uizing 
'_' •?  C -■  -rr. 

L  J.  Girxx.  for  Oie  motiiw. 

Dotal  and  NoL AX,  contra. 

By  t^  Gmrr. — Lujvkix,  J.  delirering  the  opinion. 

'l.j   Bv  -.ne  oth  section  of  the  Act  of  1S15,  it  is  provided,  that 

*-::  u*:e  dec:?ion  snd  judgment  of  ibe  Court  below,  be  for  any  sura 

ccrrzir.  s.r.J  r>e  asBrmed  in  the  Supreme  Conn,  the  plaintiflfmay, 

hi  the  S'lperfi-^r  Courr.  enter  judgment  against  the  defendant  and 

hi?  ^<:-:-:nrie«.  f.>r  the  anaoant-of  principal,  interest  and  costs,  as 

rfja'!  h^ve  been  confe:^sef  or  found  by  a  Jury,  and  ten  per  cent 

damiges  on  the  principal  sum.  and  iiave  execution  frnmediatelif 

after  ibe  decision  of  the  Supreme  Court,  so  certified  as  aforesaid'; 

Provided,  that  if  any  one  or  more  of  the  Judges  of  the  Supreme 

Court  shall  certify,  that  in  his  or  their  opinion,  audi  ciiue  was 

not  tmken  up  for  delay  only,  then,  and  in  sucb  casey  die  damages 

shall  not  be  allowed.*' 

The  question  presented  for  our  determination  is,  ean  an  appli- 
cation ft)r  the  certificate  to  prevent  damages  being  usessed,  be 
made  after  the  term  at  whicb  tbe  cause  was  decided  f  We  think 
Hot.  The  Statute  entitles  the  party  to  an  execution  for  his  prio* 
cipal,  interest,  costs  and  damaget,  immediately  after  the  final  de- 
cision in  this  Court ;  and  this  rigbt  would 'negative  tbe  idea  that 
an  application  conld  be  made  to  stay  these  damages  after  tbe  i^ 
mittitur  bad  been  traimmitied  to  the  Court  below. 
BMJdev,  it  would  h^  both  miaehierous  sod  faiconteiiient  to  al- 
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low  iBuch  &  practice.  Tb^  opposite  party,  by  his  cqi^naeli  mig^ht 
not  be  present '^taoy  «alMiequent  term,  to  resist  the  ^Tplicatioo  ; 
Dor  could  the  Coart  realember  always,  with  suffi^neiit  distinctness^ 
the  merits  of  the  cause,  so  as  Iq  enable  them  to  act  understandings 
ly  in  the  preniises.  Without  entering  farther  into  thd  argument, 
we  must  respectfully  decline  to  hear  ther  motion*'  < 
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No.  70.Fr-WiLLfAV  O'Nbai.  and  another,  dairoantfly 'plaintiffii  in 
ierrar,««.  Cullxn  O'Neal,  adminiatrator,  &c.  defendant. 

.[LI.TUp  Clerk  of  the  Superior  Coart,  instead  of  nw&ing  th^^origiaml  bill 

of  exceptions,  and  sending  np  a  copy,  as  neqaired  l]^.la^,  seat  up  ivith  ^ke 

record  \he  original  bill  itself:  Heldf  that  the  matter  could  not  be  relieve^ 

'by  suggesting  a  diminution  of  the  record.     Motion  lor  certiorari refaged, 

'  and' writ  of  error  dismissed.-    Qverp,  as  to  the  coQsiitiitienallty'of  the  tule 

^  3P»hieh  stithoinzea  the  postponement  of  ■  oame  |br  one  term<  upon  a  snggoa- 

tioB  of  a  dliaiontion  of  the  record.  - 

.      '  - 

K  In  error,  from  Laurens  Superior  Court.    Tried  befos^  Juclge 
Hanbsll,  Idarch  Teiun,  1850.  -    .        *? 

-  Suggeatiott  of  a  diminution  of  the  record.     Motioff  to.di8aM8a 
writ-of  error. 

^  Counsel  Ibr  plaintiff  in  error,  ip  this  caae,  suggested  a  diminu- 
tion of  the  record,  iR^much.  as  the  Clerk  of  the  §uperiQr  Court 
aC  Laurens  County  sent  up  to  this  Couvt  the  original  bill  of  ex- 
oeptionSf  instead  of  a  cgpy  of  the  same,  -and  prayed  that  the  ori- 
ginal biiljof  exceptions  might  b^  withdrawn,  and  remanded  with  «  ^ 
instructions  to  the  pierk  of  the  Court  beIow»  to  seipd  up^to  the 
next  term  of  this  Court  a  copy  thereof.^ 

'.The . defendant  >n  error  join^  iaaue  with  a  protest8tiop,*an4 
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O'Neal  snd  ipeCher  ««  O'Neftl. 


Hitution-am^ding  power  of  tBe  State.     The  pYaintiffih  ermr  is 
noc  hrworedf  under  the  lawA,  bj  virtae  of  ivhich  we  adminiator 
Juatice.     it  waa  the  intention  of  the  Legislature  to  prevent,  *at 
aH  hazards,  save    Provide  tial .  interference,  delay  t>f  juBtice^— 
th'aC  delay  of  justice^  amounting  to  a  denial  in  many  cases,  which 
is  a  just  reproach- to  the  corrective  tribunals  of  England  and  of 
ear  sister  States.  .  Consequently,  the  greatest  vigilance  is  impoa- 
od-upOQ  hiiflL     He  is  brought  within  very  stringent  condttiona* 
vfhh  whieh  he  must  comply  at  his  peril.     It  b  useless  to  argue 
before  this  Court,  that  these  conditions  are  onerous  and  work 
injustice.     Such  appeals  are  appropriately  made  to  the  Legisla- 
ture.    I  make  these  remarks  to  justify  the  farther  remark,  thaC 
we  will  allow  9l  certiorari  under  our  r^le,  only  in  cases  clearly 
within  it  •*  for  it  ia  our  purposo  to  carry  out  the  policy  of  the  Le^ 
gisiiiture,  according  to  the  Constitution  and  laws  in  which  thftt 
poUcy  is  declared.     Under  what  provisions  of  law  ard  we  called 
upon-  to  grant  the  prayer  of  this  plaintiff?     On  fhe  23d  of  Febru- 
ary, 1850,  the  Legislature  passed  a  law,  in  the  third-  section  of 
which'it  is  enacted,  **  That  "where  exceptions  are  filed  in  any  case 
in  the  SaperioV  Court,  the  Clerk  of  the  Superior  Court  shall 
niake  out  a  copy  of  the  bill  of  ei^ceptions,  and  send  it  Up  to  the 
Supreme  Court,  on  or  before  the  first  day  of  the  Court  to  which 
the  writ  nf  error  is  returnable,  with  lli^' transcript  of  the  recorfl, 
and  file  the  original  bill  of  exceptions  in  hi6 -office,  for  the  inspec- 
tion of  all  parties  interested.''    On  the  same  day  the  Legislature 
pesaed  atiother  law  on  the  same  subject,  determined,  it  would 
seemTto  make  assurance  doubly  sure,  \>y  a  declaration- of  its  will 
s  second  time,  at  the  same  session,  and  on  the  same  day.     This 
Uctler  law  enacts,  **  That  the  Clerk  t>f  the  Supreme  Court  (the 
Legislature  intended  to  say  Superior  Court)  shall,  in  all  cases,  re- 
tain the  bill  of  exceptions  in  his  office,  and  send  up  a  copy  there* 
of  to  the  Supreme  Court,  as  a'  part  of  the  transcript  of  the  ro-i 
eord*,  aiid  no  costs  shall  be  charged  in  the  Supreme  Court  for  a 
copy  of  the  bill  of  exceptions."     Pamphlet  Lata  of  1849-60ft 

1^.  66,'  14L  -   _      '  ' 

Th^  two  Acts,  so  &r  as  they  apply  to  the  motion  now  before 
me;  do  not  vary  in  substance;  In  the  former,  Uie  Clerk  is  fe* 
quired  to  ^file  the  original  bill  inhia  office  for  the  inspection  of  all 
parties  in  interest,  and  send  up  a  copy ;  in  the  latter,  he  is  requir- 
ed to  rifalsi  it  and  lend  op  A  copy;  The^Zssy  Md  the  refasMj^. 
TOL.  vui.  66 
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:^  sase  :u^-  aad  are  to  mbsenre  one  and  the 

TW  LcgiiUssie  taamu  iBboch  Acts,  thai  theClerk 

i»:-ajd,.^  cfti  M^  Ao  hO!  in  kBoffice.anJ  tiie  object  of  this  filing 

L=r-  ^  t^  i&td  CO tke  defeodant  bi  error,  the  meana  and 

^rrrrzskr  oe  ZK^ecdog  tLe  btB,  that  he  anight  thereby  know 

^b£  pr-pfare  tor  :ae  grxMiads  of  error  taken  bj  the  plaintifil 

Szw,  :wo  ikx£r»  are,  is  the^laineat  possible  way.  required  to 
be  «iooe hw  tike  Clerk.     Ftrwt^  he  isiseqoired  to^tf  amd  keept  (tf ' 
recain.''  in  hss  o£ce,  the  ^rigimal  biff;  and«  seamd^  he  ia  required 
to  seeJ  up  with  the  tfasscript  ot  the  record,  a^oopjr  of  that  origi- 
bi!L     Soc'i  are  the  reqnzrenicnta  of  these  two  Statutea,    They' 
oogh  all  the  forms  of  )egisladon,-on  tkt  23d'dajf 
9f  F'f^rmary.  15o0,  and  on  that  day  they  became  the  laws  of  the 
kad.  and  obiieatorT  upon  the  Coorts  ofjuatite.     They  tookefiect 
frasc  :he:r  liate.   Sach  is  the  judgment  of  this  CourL    (See  case  on 
this  nbject  determined  at  MilledgeviHe  in  May  last,  fitUe  p.  380^ 
They  repealed  the  former  law,  which  authorized  the  arigmal  bill 
to  be  sent  up.     The  bill  of  exceptions  in- this  case  was  certified 
on  the  ^t\  Mairk^  1S60— one  month  and  four  days  after  the 
passage  of  the  new  laws.     This  ease,  therefore,  comes  under  the 
Bew  laws,  and  is  to  be  determined  by  their  prorisions.     The 
Clerk  has  not  sent  up  this  case  according'  to  those  provisions. 
He  has  mnf  rctaiMtd  in  hit  t^et  tke  origimal  hiilr  nor  ims  he  sent  up 
m  f0py  of  that  ML     The  case  is  not,  therefbret  before  us  accord- 
ing to  law.     Ir  is  before  us  according  to  a  law  which  is  now  a 
dead  letter  on  the  Statute  book,  because  repealed.     For  relief 
against  the  consequences  of  a  fiulnre  to  comply  with  plain  provi* 
stons  of  law,  upon  a  suggeadon  that  the  Clerk  fa  as  diminished  the 
recoTd,  we  are  asked  to  permit  the  original  bill  to  be  withdrawn, 
to  remand  it  back  to  tbe  Clerk,  and  to^instruct  him  to  send  op  a 
eopy  of  that  bill.     For  several  reasons  these  things  '  cannot  be 
done.     Here  are  two  lawa  which  make  it  the  duty  of  the  Clerk 
<^  the  Su}>erior  Court  to  retain  the  original  bill,  to  enable  the  de- 
fendant to  inspect  it.     J%it  he  hA  not  done,  and  the  defendant 
has  not,  io  consequence,  enjoyed  the  privilege  which  the  laws 
give  him  of  inspection.    We  are  asked  to  allow  to  be  done  maw, 
what  the  law  requires  to  be  done  when  the  bill  is  certified— to 
allow  the  Clerk  to  retain  the  bill,  nunc' pro  imnc^  and  this  at  the 
expense  of  a  delay  of  one  term.     The  reply  is,  that  the  laws  at 
Ibe  State  are  binding  npon  this  Cour^'  if  ^hey  are  conatilutioaBL 


^^ 


4' 
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O'N^'flad  ftiiotlier  9$,  CXNmI. 


To  grant  the  motion  would  .be  to  annul  the  law— to  erant  the 
term  ^o  thd  pluntiff  would  be  to  ai^aol  the  Cooptitution.  Wq 
hare  no  diflpenaing  power.  What  the  law  inakea  the  duty  of  the 
Clerk*  it  is  the  duty  of  this  Court  to  require,  to  bor  done,  and  ^> 
require  it  to  be  done  at  -the  time,  and  in  the  manner  pointed  oit^ 
by  the  hiw. 

If.  (he  originaTbill  had  been  retainedi  and  no  copy  aent  up,  it  ia 
possible  that  t]ie  cieuse  would  then  be' within  the  rule  fiiC.auggea(- 
ing  a  diminution'.  But  the.  insuperable  difficulty  is,  that  the  ori- 
giiAl  biH  has. not  been  retained  below.  That.it  shall  be  retoinedt 
ia  fn.iiQperiotts  requirement  of  the  Statutes.  This  view  wdold 
•eem  tGr;me  to  be  cencluiite. 

If  the  original  bin  cannot  be  remanded  and  placed  in  the  hands 
lof  tjie^  Clerk,>2f  novo^  frova  whence  will^e.  derive  a  cop^  I  What 
IB  there  on  his  ^les^  or  belonging  to  the  record  in  the  case,  to  be 
copiedf  Nothing^  whaterer.  The  plaintiiT  ia  error  does  not 
contplain  or  any  defect  in.  the  record,  except  that  the  copy  of  thd 
bill  has  not  been  sent  u'p~he  suggests  no  diminution. in  any  other 
particnlar.  He-in  effect  admits,  that  aa  to-  all  other  partictdara, 
the  record  is  perfect.  The  Clerks  then,  has  sent  to  this  Court 
the  whole  record  as  it  stands  befbre  him.  Wherein,  then,  does 
Ite  diminution  consist  t  Denying  that  part  of  the  plaintiiT's  mo^ 
tfioit  which'  ksks  that  tbe  bill  be  remanded,  suppose  we  should' 
grant  it  so  far  -as  to  require  the  Clerk  to  send  up  a  copy  ?  In  that 
erenf,.  the  Clerk  would  be  required  to  furnish  us  with  a  copy  of  a 
paper  which  is  neither  on  tlia  files  nor  the  records  of  his  o|Sc6. 
He  would  be  required  to  do  an  officiaT  impossibility.  Under  ik$ 
ruie,  tkm,  there  has  been,  from  theHsoncessions  of  the  plaintiff 
Umaelf,  no  ^minuticm  of  any  part  of  the  record.  Al)  the  record 
ia  faeve  which  could  be  brought  here.'  --    • 

■•J£  we  should  grant  this  motion,  we  place-it  in  the  power  of  th« 
plsbrtiff  in  error,  by  the  co-operation  of  the  Clerk,  in  any  case,  to 
Jprerent  a  hearing  at  the  first  term,  and  in  every  case  to  defeat  tha 
oopadtBtional  requirement,  that'c^sea  be  tried  at  tbe  first  term. 

BfotioD  denied,  and  the  writ  of  error  dismissed. 


'M 
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ScH.   TI. — pKTsm  H.  CorvKK  snd  ocbers*  plaintifiA.  in  error,  er. 
J  AVi:s  F.  Nbwsox.  executor,  &c.  defonilant. 


Tl. '  A  *rajfer  12  tae  &b»vct  tictB  ifliiBmatiaB  ttad  belief,  is  not  safficimt  to 

^*  3  t^  ':«rv  ij^f  c^^'o^  '^'  A3  isjcBctic«  btU  is  not  rh»rpvd  to  be  within  the 
kif-wjc^-*  7{f  '.'zx  CttzZAMiMZ.  &Bii  the  cefrnJnnt  merely  drnir*  all  hnuw- 
'.««lr;  viC  :«:.::  •"'  'Si^  i^u  i!>f«>I  thcirin.  the  injanction  will  not  be 
i.«<«>  rC  rs  ^-^  Wl'.  k=.J  »=awer  i!<<ne. 

'7  '  !■.  •«  *  f^"^  i*f«ir  ?^  9Z.  ajrpbratirti  ?•  dinclre  an  injnnctjoa  nfon  bill 
e^  Lz  9«^r.  'Jiits  \b.c  ««'ust  of  -^he  biU  vpon  which  the  injonetioii  reilt,  ii 
«.£  i?x.-^'rr  Uie  j«k  -i.liril.  whe;hcr  froa  igaonoce  or  any  other  caq^. 

f  «.  ^  TSe  aacwcr  wi  xfte  exec«lor.  tbat  he  wns  noitftirj  to  the  frwid  chai^ 
Afir^s^  1.*  :<«a'-cc.  AS«i  ihi:  he  dUbelieved-the  Cud* -nllegcd  in  the  bi^ 

«^^-:>:  £  ^^  frw-ic  11«  c.>afco<ace:a  bit  integrirr.  ii  not  tntScienl  todisaolve 
il^    -,  ^Tv:: .x  :..-  rrtmin  ^'imeftKcgf  at  >aw  in  fkror  of  the  estate. 

^Z.^  I:  tf.:.=f  r-irticaUr  c^i^e*.  the  Co«ir;  will  contiane Ihe  ii^noction,  thoogh 
:bf  <*f  «(folftrf  has  &!!▼  arf  wered  the  eqnicr  ict  np  in  the  bilL 

\w  Equirr,  in  Pnlvki  Superior  Coprt. 


:»  WIS  a  mil  in  £i]uitT,  brought  bj  the  pimintiffis  in  error 
the  AefcvKiaiit  in  error,  reiamable  to  Pulaski  Superior 
Court,  acd  rrieu  beiore  Judge  Uaxscll,  at  the  Termi 

1S50. 

The  bill  charged  that  in  August,  1843.  the  complainants,  Peter 
IL  and  John  B.  Coflfee,  entered  into  a  treaty  with  die  defendant's 
Icatator.  Basts  New«onK,  for  the  pnrchase  of  the  entire  settlement 
of  lands  th«i  claimed  to  be  owned  by  him  in  the  Counties  of 
Teiuir  and  Pulaski ;  that  in  the  progress  of  said  treaty,  and  to 
induce  then  to  make  the  purchase,  the  said  Batts  conducted  them 
OTcr,  and  ahowed  them  a  large  bodj  of  f aluable  lands,  upon  a 
part  of  which  was  located  the  former  residence  of  said  Baits, 
and  various  necessary  and  valuable  out-buildings.  &c.  all  of 
which  he  represented  to  them  to  constitute  and  belong  to  the  said 
settlemenL  The  bill  goes  on  to  specify  the  numbers  of  the  lots 
of  laitd.  and  the  district  in  which  they  lay,  which  said  Batts  exhi- 
bited to  complainants,  and  represented  a?  forming  the  said  settle- 
ment,  and  to  which  he  had  and  could  and  wQuld  make  good  and 
sufficient  Iswfn]  titles ;  that  the.  complainants,  Peter  9.  and  John' 
B.  confiding  is  ihiB  good  fidth  alkl  integrity  of  the  said  Batts»  b      f 

> 


;• 


vr 
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Coffee  and  othen.««.  Newiom. 

I      ■  ■  -    -  -  .  ■     -       -  ■  .         m.  .  .      -■  .  - 

describing  and  showiftg  to  them  the. said  settlement  oT  lands,  afid 
relying  upon  hia  xeprcscntations  aa  to  theiriocatibui  &c.  aud  aa 
to. the  legality  and  sufficiency  of  hia  ritlea  theretc^^th^  title  pa- 
pers to  which  he  represented  oa  }>eing  at  his  then  residence  in 
Randolph  County,  and  which,  therefore,  they  had  no  opportunity 
tp  inspect — were  induced  to  enter  into  a  contract  for  the  pur- 
:.  cUaJ^e  of  said  land:*;  and  in  pursuance  thereof,  they,  with  Wilcox* 
the  other  complainant,  lAnde  and  delivered  to  said  Batta  their  two 
promi;Mory  notes,  for  $1000  each — one;to  fall  duo  on  the  lat  of 

^January,  1844,  tho  other  twelve  months  thereafter;  whereupon 
the  said  Batis  then  executed  to  them  a  "  l>ond  for  titles,"  in  wHich 
bd  obGgated  himself  to  make,  or  cause  to  be  made  to  the  aaid 
complainants,  gpood  and  sufticient  titles.to)ps  possession  of  lands 
lying  in  the  Counties  of  Pulaski  and  Telfair. 

The  bilT  farther  charged,  that  at  the  time  of  the  contract,  to  wit : 
in  August,  1S43,  Wjlliam  Ncwsom,  a  son  and  a  tenant  of  Batta, 
was  ill  posaeasion  of  the  premises,  aud  was  to  continue  in  posaes- 
aion  until  the  1st  of  January  thereaAer ;  tii at  there  waa  upon  the 
premLsesy  and  embraced  iu  ^he  contract,  a  gin-house,  with  the 
usual  appendages  to  the  same,  6f  the  value  of  $400  ;  which  said- 

•gin-bouae,  (tho  aaid  "Batta  having  caused  the  gin  to  be  carried 
away  aAer  the  contract,)  was,  by  the  gross  negligence  of  said 
Batta  gr  bis  agents,  burnt  down  and  destroyed,  &g.  ;  that  on  or 
about  the  1st  of  January,  1844,  complai  nan  tswe^t  into  the  poaaoa* 
•ion  of  the  premises;  thtft  shortly  thereafter,  Batta . furnished 

^tfaem  with  a  memorandinn  or  schedule  of  the  aaid  lands,  whicb, 
aa  the;f  were  informed  and  believed,  wa4  in  the  handwriting  of 
the  execBtor,  the  defendant  in  error. 

The  t)ill  fjuther  charged,  that  said  memorandum  contained  Iota 
to  which  ]Bati8  had  not  then;  nor-  at  any  other  timey  any  title  or 
color  of  title,  lind  that  it  made  no  mention  of~other  lota,  which 
h^  been  represented  and  ahown  to  complainants  aa  belonging  to 
and  constituting  part  of  said  aettlement  of  lands ;  that  taid  vie- 
>^.  tnorandum  contained  numbers  for  which  they  did  not  contract, 
and  to  one  of  which  he  never  had  any.  title ;  for  that  the  a^me 
bad  been,  for  many  yeara  previoua,  owned  and  cultivated  by  the 
complainant,  Wilcox ;  that  other  lota  mentioned  in  aaid  memo- 
randum, complaii|#nta  were  informed  and  believed  were  owned 
and  .daimed  by  one  John  McDaniel  and  W.  Melrose. 
^  The  bill  ftrther  charged,  that  it  waa  not  in  the  power  of  Batta, 
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IB  hi5  life'ime.  ror  q£  hxf  execuior  siacc  his  deaib,  to  make  or 
care  :o  tbeni  lecil  and  ftafficlect  ritlet  to  the  said  fsettlement  of 
Ian«l«:  %nd  shai  cb«  Iocs  ami  parcels  of  lands  to  which  the  said 
execati^r  wv  w1:o1}t  unable  to  make  good  and  sufficient  titles. 

*re  of  e«^vnrial  hsponaBce  and  ralne  to  the  said  settlement,  and 
Ines  of  wnidi  rendered  the  residue  of  said  settlement  of  com- 
paraiirelv  Tittle  i-ri-ue. 

The  bin  briber  charged,  that  the  aforesaid  representations  of 
the  said  Bai:^.  to  in  doer  them  to  purchase  said  settlement,  he 
knew,  at  the  time,  were  false  in  the  foregoing  paiticalara. 

The  complainants  offered  to  said  Batts  in  his  lifetime,  and  to 
^a»  executor  since  his  death,  to  pay  the  not^s  upon  receiving  good 
titles,  after  deducting  therefrom  the  value  of  the  gin-house*  &c. 
with  which  they  refused  to  comply. 

There  were  other  charges  made  in  the  kill,  which  it  is  notne* 

...   *^ 

cessary  to  mention. 

The  bill  showed  the  subsequent  death  of  Batts  Newsom,  and 
the  qaalifi cation  of  his  executor. 

The  complainants  in  the  bill  were  sued  upon  the  notes,. aqd  the 
cases  were  pending  upon  the  appeal.  The  bill  concluded  with  a 
prayeft  that  the  Court  wonld  decree  a  rescission  of  the  contract ; 
or  if  it  dionld  appear  that  defendttnt  could  make  good  titles,  that 
they  mi^t  br  allowed  the  amount  of  the  damages  sustained  by 
them,  as  a  deduction  from  the  amount  of  the  notes. 

The  defrndant,  by  hi?$  answer,  admitted  that  his  testator  and 
Peter  H.  and  John  B.  Cofiee  entered  into  a  contract  as  evidenced 
in  writing,  and  which  is  set  forth  in  the  bill,  in  reference' to  the 
purchase  of  the  settlement  of  land  lying  in^Palaski  and  Telfair 
Counties,  but  rejects  the  idea  that  his  testator  made  any  false  re- 
presentations as  to  the  quality,  location,  boundary  or  title  of  the 
land  sold.  He  had  no  knowledge  of  what  preceded  ^tte  contract^ 
but  pbesumes  it  embodies  the  understatnding  of  the  parties.  The 
defendant  appended  a  schedule  to  his  answer,  containing  a  list  of 
■U  the  lots,  aud  parts  of  lots  constituting  the  possossion  of  land 
sold  by  his  testator  to  complainants,  as  far*  as  lie  hss  any  know- 
ledge, information  or  belief  Defendant  admitted  that  the  memo- 
randum or  schedule,  furnished  the  epmplainantrby  his  testator, 
was  prepared  by  him  at  his  testator's  requtji^t,  who  could  not 
write ;  that  it  was  prepare]  with  the  title  deeds  before  hio^  but 
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npoh  subsequent  cxamiD&tioa  he  found  it  was  not  accurate,  and 
containe'd  several  mistakes. 

Defendant  admitted  that  the  ^n-houso  and  running  geer  were 
bnrntv  as  also  the  gin,  which  was  not  carried  off  as  chat'ged  in 
the  bin  ;  but  denies  that  h  was  the'  resuU  of  gross  negligence  of 
Ms  testator  or  of  his  agent. 

'in  regard  to  the  exhibition  of  ihe  lands  sold  to  th6  complain- 
ants by  the  defendant's  testator,  the  defendant  denied  knowing 
afijF  thing,  except  ^  his  testator  told  him  thai  when  he  rode  into 
the  fields  in  cultivation  with  theiAr  he  was  ashamed  to  diow  them, 
as  they  had  been  so  badly  cultivated  by  bis^son  in  charge  .-of  the 
premises ;  farther  than  this,  he  had  neither  knowleidge  or  infur^ 
BHifton/* 

'   The  defendant  admitted  that  the  complainants  had  bfiered  to 
pay- the  notes  to  him,  i£  he  would  make  a  deduction  for  the  dc- 
■tmeUon  of  the  gio-house  ;  but  denied  that  they  said  any  thing' . 
Idbout  the  titles  to  the  land,  or  any  part  thereof^ 

The  defendant  admitted  the  death  of  iSatta  Newsbm/aftdhia. 
eacecuti($rship ;  that  suits  had  been  instituted  upon  the  notes.*    « 

Defendant  could  not  answer  as  to  the  siifficiency  of-  the  title* 
in  his  custody,  or  which  came  to  his  possession,  fafth6r'lhaii4hat 
hie  conuJlBred  them  valid. 

'At  the  October  Term  of  said  Court,  1847,  counsel  for  defenct 
ont  moved  to  dissolve  the  injunction,  upon  the  ground  that  th^. 
answer  of  the  defendant  denied  the  equity  of  complainants'  bill* 

At  the  April  Term,  1850,  the  motion  was  heard  and  sustained, 
and  the  following  order  was  passed  by  the  Cofurt :  **  It  is  in  Qon- 
sideration  of  the  feet,  that  ^he  answer  of  the  defendant  is  af .  fiiil  - 
and  as  responsive  as  his  representative  character  vnil  enable  hiaa 
to  make ;  a9»  also,  that  -there  is  no  sufficient  reason  apparent  to 
the  Court  fer  retaining  any  longer  said  inj^nctiour  Drdaredi  that 
t)fte§amebe  dififolved." 

.  To  which  sud  ruling  and  decision  of  the  Court,  counsel  Sot 
in  error  excepted,  and  has  assigned  error* 


'Cot.a  and  Doniobllt,  for  plaintiff  in  error. 
I.  li-HAaais,  for  defendant. 
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By  tMe  CoMri. — ^Lumpkin.  J.  deli^ring  the  opinion. 

Ab  mjdnction  wm  obtaioed  in  tbis  case,  upon  tbe  fraud  diarg- 
ed  against  the  testator  of  the  defendant.  Is  the  answer  of  tbe 
executor,  who  admits  his  ignorance  as  to  the  principal  allegations 
ui  tbe  bill,  but  expresses  his  belief  that  they  are  untrue,  sufficient 

■ 

to  dissoWe  the  injunction  ?  - 

Believing  that  in  the  decisions  of  Courts»  as  well  as  the  argu-. 
nenis  of  counsel,  the  chief  of  all  perfections  is,  to  be  plain,  per- 
tiaent  and  brief,  I  shall  endeavor,  in  the  present  instance;  to  co|i- 
ferm  ray  practice  to  my  prindiples. 

|1.]  We  understand  the  general  rule  to  be,  that  a  denial  in  the 
•mwer  from  information  and  belief,  is  not  sufficient  to  dissolve 
theinjqnction.  Aptkorpt  r#.  ComHockj  l^JSopkins,  148.  Ward 
wt.  Van  BokUdlen.  1  Paige,  100.     Poor  9#.  CarUtom^  3  Sumner/I^ 

\2.\  And  that  whei^  the  equity  of  an  injunction  bUl  is  not 
diarged  to  be  within  the  knowled^  of  the  defendant,  as  is  ths 
case  before  us,  and  the  defendant  merely  denies  all  knowledge 
and  belief  of  the  facts  alleged  therein,  the  injunctibi^  will  not  be 
ditoolred  on  the  bill  and'  answer  alone.  Rodgert  vt.  Rodgers,  1 
Pafgf,  426.  QmtekcHbusk  vs.  Van  Rouer^  1  Saxtou*9  N.  /.  JR. 
476.  Fultom  Bank  iv.  New  York  if  Sharon  Canal  Co.  1  Paige, 
311. 

[3.]  And  it  is  always  a  good  answer  to  an  application  to  dissolve  • 
an  injunction  upon  bill  -and.  answer,  that  the  equity  oif  the  bill, 
upon  which  the  UijunctioA  reets,  it  not  denied  by' the  defendoMt, 
whether  from  ignoranft  of  the  JkcU  or.  any  other  cauH,      Wulkin- 
son  vs.  Giiletjpy,  5  Pjo^e,  112. 

Rodgert  vm,  Rodgert,  supra,  .was  a  bill  filed  against  the  persons! 
i^ resents tives,  to  restrain  proceedings  at  law,  oh  notes  given  to 
the  testator.  The  equity  of  the  bill  on  which  the  injunction  was 
granted,  was*  not  charged  to  be  in  the  knowledge  of  the  defend- 
ants, and  they  put  in  au  answer  denying  all  knowledge  or  belief 
as  to  the  principal  fa^ts  on  which  it  rested ;  and  the  Chancellor 
held,  that  in  such  a  c^se,  the  injunction  could  not  be  dissolved  on 
the  bill  and  answer  alone.  This  case  is,  in  every  feature,  the  one 
at  bar. 

■ 

[4.J  RoberU  vi.  Anderson^  (2  Johns.  Ch.  R.  202,)  is  ^86  sinular 
to  it.    Thons  the  UU  charged  firntfd  ia  thb  titb  to  tliD  jmmiioi 
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in  controversy,  and  the  iDJunctioa  was  issued  to  restrain  the  da» 
leodant  from-proceeding.dtlaw.  All  the  de^ial^ contained  ih  Am 
'fuiswes*  was,  that  the  defendants  were  not  privy  td  any  fraud;  ttnd 
that  they  believed  the  conveyance  was  good.  But  Chancellor 
Kent  said,  "  This  ia  leaving  the  question  of  fraucL'as  unsettlis^  ai. 
when  the  answer  catQe  in.  li  is  true,  the  defiwMti  map  have 
jfiven  all  tJie  dental  thiU  ii  in  their  power,  but  tke  fraud  may  exist 
TiotWiHistanding,  and  consistently  wi(h  their  ignorance^  or  (he 
sincerity  of  their  belief.  It  appears  to  me,  then,  that  until  the 
cause  is  brought  to  a  heapng  and  decided  on  the  merits,  the  in- 
junctioB  ought  not  to  be><lis8olved,  and  that  the  case  does  not  fall 
within'  the  reason  of  the  general  rule,  that  an  injunction-  is  to-be 
dissolved  when  an  answer  com66  in  and  denies  all  the  equity  pf 
thebiH."  * 

What,  I  ask,  is  the  sum  of  the  dell^ant's  tfnswer  in  the  cato 

•r 

before  ust  I(  is,  thatle  disbelieves  the  material,  allegations  in 
thebiH^but  that  heJt9M7U7«  no^  whether  they  are  true  or  ftdse'; 
tii^  they  relate  not  to  his  own  acta,  but  to  those  Jof  his  testator  j 
that  hewwas  jio  party  ito  the  material  transactions,  but,  o&the  con- 
t)rary»^BUr«oger  to  theip.  This  surely  can  constitute  in>-  good 
fiwadaitioa  for  »  motion  to  dissolve  the  injunction.  The  bfll  and 
answer  may  both  be  true,  and  still  ttie  controversy  bo  not  in  any 
wise  affected.  The  contract  with  the  testator  may  have  been 
grossly  fraudulent,  and  yet  the  present  "defendant,  in  good  faith, 
not  only  tivor  his- ignorance  of  the  fact,  but  his  total  disbelief  of 
*  itfiVom  his  entire  confidence  in  the  integrity  of  hifi  testator. 

[5.J  In  some  particular  cases,  the  Court  will  dontinue  an  in- 
jtm^tioD,  though  the  defendant  has  tn^y  answered  the  equity  set 
vp.  2  Ves.  19.  WyattsF. IL 286.  Tb^^unction, then,ougiit 
ttot  surely  to  be  dissolved  under  the  circuxnstancjBB  of  this  case.  . 


VOL  vui  67 
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of  the  said  Elizabeth  G.  Cravy,  herself,  her- heirs,  executors 
adfnitngtrators,  jointly  ax^  seicerally,  ftrmly  by  these  pred6pta» 

'*  In  witne!3a  whereof^  I,  <he  said  Elizabeth  Pararaorer 
hereunto' set  my  hand  and  affixed  ray  seal,  this  day  and  dflM;lhvt 
ab^Ve  written.       -  _  '  '  ■  ' : 

•       /       "ELIZABETH  W  P^ftAMOEE. 

mark. 
-  •  her    ' 

^  In  presence  of  us  Limny    >^  Dodson,  ^ 

mark^ 

John  P.  Dodson/' 

^Tbe  bill  alleges,  that  on  the  IBth  ifij  of  Septeipber,  1838,  Eli- 
sabeth Paramore  imerman'ied|||K^_>'^aiii^  ^'  Rawlins,  the  de- 
fenilant  in  error,  **  who  thereby  Mcaxne  possessed  as  for.  the  term 
of'. tbe  natural  life. of  his  said  wife,  and  sliil  contii^ues  iir  posse9- 
Ikm  of  the  said:  slaves.  ^  The  bill  alleges,  that  since  the  period  of 
tba  making  of  the  *'  deed^gifl  or  conveyance//  four  childx'en  had 
been  bom  unto*the  said  negro  woman,  Patience. 

Tbe  bill  charges  that  tbe  plaintiff  in  errpr  is  apprehensive  that 
the  negi'oes  will  be  removed  beyond,  the  limits  of  this  State^  by 
James  W.  Rawlins,  and  that  the  rights  of  Elizabeth  G.  Cravj 
will  be  seriously,  impaired,  unless  the  remedy  be  provided  for  the 
presenratioH  thereof.  The  bill  prayed  that  the  "  writ  of  ne  exeat 
quia  timet f  or  suc}i  .other  writ  as  the  equity  of  the  case  may  re- 
qmre,"  might  issue  to  restrain  James  W.  Rawlhis  from  removing 
t^  property  beyond  the  limits  of  this  State,  and  to  give  good  &nd 
(^ifficien^  security,  residing  in  the  Couvty  of  Tel&dr,  that  the 
JHropeny  shall  be  -subject  and  accessableto  the  demand  of  the 
plaintiff,  in  error,  on  behalf  of  Elizabeth  vr.  Cravy, 

Upon  filing  the  answer  of  defendant,  in  which  he  Emitted  the 
execution,  of  the  instrument  by  Elizabeth  Paramore,  and  the 
possession  of  the  property  by  himself,  counsel  for'the  defendant 
moved  to  dismiss  the  bill  for  want  of  equity  apparent  on  its  fe^ce. 

The  motion  was  sustained  by  the  Court,  a,nd  the  bill  was  dis* 
missed  ;  whereupon,  counsel  for  plaintiff  in  error  excepted  to  the 
docision  ef  the  Court  below,  and  assigned  error. 

J.  J.  ScARBOROUGTH  and  Fish,  for  plaintiff. 
CoLX)  lor  defeadasti.' 
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SUPREME  iCOUET  OF  THE  STATE  Of*  OEOfiQU, 

AJ  AMERICUS, 

.^      ■   .  JULY  TEBM,  1«50.       .  ... 


No.  73. — Joseph  Joqnjson,  plEintiflT  in  eiror,  Vi,  The  State  op 

Georgia,  defendant  in  error.  '       '        '       '" 

[l.J'The  Act  of  1847,  to'prevent  wlute  people  fW)m  gambling  with  negroes 

mod  firee  persons  of  color,  creates  the'  offence  in  three  different  forms. 
'    '*  Ist^naying  OMd  betting  with'a  negro  or  free  perifon  ^  telor,  b^  ^a§e  en- 
gaged ifL  i^e  game,  is  an  offence.  .  .^ 
2d.  .Also,  playing  toi^out  betting,  on  the  part  of  those  engaged,  bat  with 
tteporpose  that  others  may  bet  ^   and 
3d.  Betting  on  a  game  plaiyed  by  others. 

[2.]  Plapng,  jfer  se,  withoot  betting  by  those  who  play,  and  withont  the  in- 
tent or  purpose  that  others  may  bet,is  not  an  oS^nce-nnder  ^e  Act  of  tSit, 

"pfi  J  Query,    Whether  proof  of  playing  alone  trilt  crekte  a  preaomptkm  ef 

^  gaSlt,  so  as  tapvt  the  «c«Hsed  upon  proof,  that  tke  playing  'vtviM  ixrHkoiit  ^ei-^ 

'  ting,  aad  tnthoat  a  poi^KMa  or  intentiaa  that  o^ers  might  bet  t  >^ 

^        '  ■         '  -  •  ,    •         *  . 

G&mbling  with;  a  negro,  in  Macon  Superior  Courti    'tried  be* 
lore  Judge.  WskKKBN,  February  Term,  1650. 

r 

.  The  indictnient  i»  ibis  case,  charged  th0  defendant  with  ^  the 
-ofbxfce  of  playing  with  a  negro  at  a  gaaie  of  cards.".  Por  that 
die  defendant,  on  a  certain  day  specified,  *'  did  play  at  4k  game  of 
cards  with  a  negro  slave"  named,  **  for  tbe  purpose i>£wiuDing  or 
lonng  money  or  ^rituous  liquors,  contrary  to  the^laws,"  &Ci 
Th»  defendant,,  ou  the  trial,  noo^i^  to  take*  a  yordiot,  or  :tbQ 
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Act^  that  it  .was  necessary  to  allege  and  prove  that  money  or  o^i* 
er  thing  or  thrngs^  article  or  aiticles  of  valine  was  bet  and  staked 
upon  said  game,  either,  by  the  parties  engaged. at  play»  or  somer 
other  person  or  persons  r"' 

'  i^.  "That  if  the  specific  ^-ticle  or  thing  played  a)ad  bet  .for, 
lost  or  won  upon  the  game,  was  not  allegedJa  tko  bill  of  indiet- 
wient,  and  proved  as  therein  laid  and  alleged,  the  defendtfYit  could 
i|ot  be^  found  guilty:"  The  Court  decline  so  to  instruct  the  Jury, 
bdt  did  instruct  then,-  ''^that  if  tHey  belie ved«. from  the  evidence, 
that  the  defendant  played  a  game-or  games  of  cards  with  the  ne« 
^o— whether  played  for  money  or  any  other  thing  or  things  of 
TsKie-  or  not-«-th^y  would  find  him  guilty." 

The  refuss^  to  charge  as  requested  and  the  charge  as  giveiit  are 
assigned  ibr  error.  ** 

[1.]  Tbe  Act  of  1847,  by  its  title,  is  an  Act  to  praveot  gambling 
with  negroes  or  free  persons  of  color,  by  whita   persons.     Our 
opinion  is,  that  il  cceateS  the  offence. in  three  difiereiit  forms. 
.  1st.  Playing  and  betting  with  a  negi'o  or  free  person  of.  color* 
by  those  engaged  in  the  game.  -     ' 

2d.  Playing  without  betting,  on  the-part  of  ^ose  engaged,.^ut 
'  with  the  purpose. and  intent  that  others. may  bet  upbn  the  game./ 
•3d.  Betting  on  a ganle  played  by  others. 

The  Act  is  miserably  drafted,  but  the  construction,  as  above,  \m 
inferable  from  it,  and  we  think,  gives  full  effect  to  the  intent  of' 
f^e  Legislature.  That  intent- ia -to  suppress  the  demoralising  and 
iiBpolitic  practice  of  gaml^ing  with  slaves  or  free  pefsoos  of  coU 
or.'  < Gambling,  generally,  is  gaming' for  money.'  In  this  Act, 
gaitibling^is  playing  witbcard^,  dice  or  any  other  gtimg  of  ehaiMe- 
or  hfuardi  **Jbr  the  purpose  of  bettings  winning  arfonng-  mone^,  9t 
€my other  thing  or  ihingi,  urticle  or  artiefes^  value  or  otherwistf  or 
any  property  f  or  any  other  artidle  or  articles,  thing  or  things  ofveX^ 
ue*'  It  consists  also  in  playing  at  these  games,  that  others  may 
bet,  win  or  lose  money  or  any  other  thing  or  things,  &c ;  and  in 
betting,  wiifning  or  losing  money  or  any  other  things  or  things, 
dec  whilst  others  play  the  game.     See,  Pamphl-et  ^1847,^.  105". 

[2.]  This  construction  excludes  the  idea  that  playing,  per  se, 
without  betting  on  the  gattie,  or  without  any  intent  or  purpose 
that  others  may  bet,  is  an  offence.  A  game  at  cards,  or  any  other 
game  of  chamse  or  hazard,  with  a  negro  or  free  person  of  color, 
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is  not  mdo  aa  ofibnce  by 
»Bd  defaftUDg  k  may  be.  - 

»#  Acm  sM.if*>c  m  -4  z><  fjrn»     wittier  kt  fUjfcd  for  w»mey  or  a»jf 

fF'maimmr  mT*  ic  mmt  gmilij^ — seems,  at  first 
ccBifecc  visa  2b»  virw  o£tbe  Scatate,aiid  to  warrant  the 
y  oc  ji^  bowwer,  if  careiblly  oonadered ;  for  he  may 
be  J?c*^T.  iTibtM.!!!  ft«  4ocs  aoK  play  himself  for  money  qt  other 
H#  say  fi^lj  aad  bet  sot  ift  all*  yet  play  that  others  may 
K<  say  Se  r«^^  eaJertbe  aerood  form,  ia  which— -419  8ta« 
Mi««— .xw  A<t  accbas  tbe  oince^ 
X'  Tw  Aa  oc  1S47  €inber  deftaea  the  mode  of  pnx^  on  the 
Rr  tiw'dd  iiecf  IBM,  it  k  dectayed.  "that  on  the  trial  of  all 
sokfflc  B»~5  w^  saii  odSnKie,  tbe  proeecotion  shaH  not  be  repaired 
aa  Pk^wv  Tbr  ffsoe  or  esmea  .played,  bat  shall  be  required  to 
pvaw  tbe  p«y!a$  or  betting  only/*     The  last  clause,  in  terms, 
rbe  enf«  to  iW  Jary  on  pioof  of  playing,  and  makes  the  otb- 
ift  the  aftiitfc,  an  inference  from  that  fiict ;    which 
:b«  aonued  m»«t  lebot  at  hia.peril-:-that  is,  if  his  play- 
m;bMtf  bcniog*  and  wiibont  a  purpose  that  others  may 
\y  ior  aasQMWBl — he  must  show  it  in,  defence.     Tho 
wili  bear  this  consinoMtion,  bat  Lmnst  say  that  I  am 
•say  j»:iiMl  wirb  it;  fiir^I  am  not  sore  but  that  the  general- 
af  the  tasi  elanj«a  in  the  jiecfion  is  Hmiled  and  Fastrained  by  the 
<ffac  ckasfte.     Tbeeonstniciion  tSrhowevaivin  ^aocordanoe  with 
the  pi^fe^iry  ef  the  Act*  and  may  be  justiied  by^tbe  difficulty  of 
pnmng  ibe  olfenee  at  large.    The  same  policy  and.  the  aame  ne» 
OBSfiTy  Stated  the  enactment,  that  the  prasaaoe  of  a  slaTe  in  a 
jipbn^  shop  arifhia  ceitain  hoars  or  on  the  Sabbath  day,  shaH  be 
pieHHBDptrce  eiidanoe  of  adlingapirituoas  liquors  to  him,  agaioat 
the  law.    H&trAkitt,  771.     Theae  views  dispose  of  all  the  assign- 
ments which  relate  to  the^dMirging,  and  refusal  to  charge,  of  the 
Ooait. 

A  motion  was  made  to  quash  the  indictment,  because  it  does 
not  allege  that  any  specific  sum  of  money,  or  any  other  specifie 
article,  was  bet  or  slaked  on  the  game.  This  was  not  oecfsssary. 
For  it  is  not  necessary,  as  we  have  seen,  that  the  accuaed  should 
bet  at  afl.  The  indictment,  moreover,  charges  the  playing^  and 
J^  iMe  pmrp^m  of  wimmimg  ar  loiimg  wumey  or  sjnrituouf  Uquorh 
cmirttiy  ioiate.    At  Common  Law»  the  indictment  would  be  held 
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w«Btiag  n  diiCnitffcfiaps  and  p0i«iUil|^  tot  itiB  t^^ 
ftairote,  for  it  deierihbs  the  oAoee  na  pkiiily»  m  itoi  :Siake  it  .ior 
.ftiffligiUe  totbeJtuy.  •  •>  ^       . 

•    Iitft  the  jodgiiMNit  be  •ftnned. 


I^o.  74>^Aii)U(.  S.  Hai.LiNG8BSAD«  ftdmiiuAjteatbr,  Sec.  pTamdffin 
^   eriv>r»  m.  JIardt  McKbnzie,  defendant. 

[1.3  If  a  bill  u  fiM  to  enforce  a  parol  j^greei^eDt  retpecting  lands,  and  the 
defendant,  in  hi«  aiMwer^'admits  Ae  conJruct,  wi^ioaf  innadng  on  the  8tat- 
ntQ  of  Frandf ,  the  Oourt  will  decree  a' specific  performance,  npon  the 
fionbd,  tbat  llw  defendent  kai  venouBeed  tlie  bet)«fit  olT  ,th«  6t»lala.    "^nt 

f  if  th6  d^Sbedflcat  4bo«ld,  by  bii  Muwer,  admt  the  pvol  agreement,  j|nd  yet, 
-jntift  ^ftm.&e  beoe^  of  the  Slatata,  he  will  be  eotilled  to  it,  xiotwithBtand* 
&gji^cliadiii|iMiQiii  • 

^^.It  ii  sot  ^aonii;^  that  thexe,ls  a  remedy  at  law  to  make  the  jndgm^l  at 

-:'  law  alMr.    It  mnit  be  shown,  not  only  tfiftt  the  matter  alleged  in  II16  bill 

might  hare  been  set  up  by  ^ay  of  defiNice,  bttt.^uCt  it  woaKtliaTe  been  as 

pnctieal  and  aa  efficient  to  the  ends  of  justice,  and  its  prompt  administra- 

tion»  is  theanaMdy  in  £qai*f. 

[3,  j  Where  a  oceditor  receiyes  a  deed  to  a  tract  of  land,  as  collat^tal  secnri^, 
-  'Hair  tbe  pmneiit  of  a  note,  svhic;!^  is  to  be  giyeo.  at  a  futore  tim^  and  the 

^creditor  alps  before  the  note  is  given*  and  ^  consideration  for  the  deed 

ihiis  ^ntik^Dly  ISsik,.  it  would  be  fiiuidiilent,  in  the  adminisdmtor  vf  dfee-ered- 
.  itor,  to  retain  the  diM,  when' the  ob>0t,  far  wfaieh  it  wa*  gireo,  had  estiiv- 

IfhSM/mi&aBi  fMX  on  Uie  part  of  the^rantea;  aad  JBqaily,^ia«Bi^ 

thiii 111 !■«<  lilt  In  In  dslJTfirad  np  tn  bn  nmrnllrd 

In  lESquity,  ill  Macon  /Superior  Court.     Decision  on- demurrer, 
by  Judge  WAMWt  March  a:enek,  1850. 

^  BOfiff  McKeosie,  by  Uft^bUl,  alleged,  Oiat  about  the  14th  £eb- 

■MTyr^MS,  be  and  pne  John  J/l.  {^r^er  hecme  sureties  for  one 

^anpen  Pykeit:on  tiuree. promissory  boCm  Ui  one  Miles  SLHsr- 

mmki  that  in  XH^  he  (McKenzie)  made  an  agreement,  verbally, 

SHtiAcfiacmuvw^bat  Harmanjiboiild  ^iw..up  t)ie  three  notes,  and 

TOL.  THI.    d8. 
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sfievdMifWiftkeiBdmdimliiateafDykeB;  mcoagademlAatk 
of  «bk^  MrKwiie  acreed  to  fiiet  as  collateral  Becurity  fortiw. 
Be'vr  xx>cr.  a  deed  lo  ooe  iialf  of  a  tract  of  land  in  IfacOv  County. 
In  pornance  ci  tMs  agreeaient,  ffie  deed  was  made  and  deiiTercMl 
to  Hamsm.  but  froca  Tarioos  caweSk  Harman  fidled  to  execute 
kb  part  of  the  agreement,  and  died,  holding  the  three  iiotes  still 
in  his  pQS6e»ion>  Since  his  death*  his  administrator  had  recov- 
ered jodement  on  the  notes,  and  the  Bame  had  been  paid  up  by 
SIcKenzie.  The  bill  prayed  that  the  deed  might  be  given  up  to 
be  cancelled. 

Demurrer.  1st.  For  want  of  equity;  2d.  'That  the  parol 
agreement  cannot  be  proved  to  vary  an  absolute  deed;  and  3d. 
Complainant  should  have  made  defence  to  the  notes  sued. 

The  Court  OTerrnled  the  demurrer,  and  defendant  excepted. 

Gfi.£s  and  W^Bnur,  for  plaintiff  in  error,  cited — 

MiBer  r«.  Cottemy  5  Ga.  Rfp.  346*  347.  RiAtom  «».  Harwdl 
,  and  Wife,  6  Go.  Rip.  595.  Irmkam  rt.  CkUdr  1  Bro.  Ch.  93. 
Act9  of  1S37,  p€am.  111.  HUekkiss^  5S9.  1  Crreenl.  §§276,  2SS. 
7  Bac.  Ahr.  244,  '5.  Moi9  rr.  Rid£c,  5  OrancK,  351.  2  Smith'i 
Jjtad.  CVw.  327,  30.  MaxmdL  vs.  Gemumt,  1  HQJCi  Ck.  R  22. 
BoUwkk  vs.  Perkinseial.  1  Keii^,  139. 

8.  MiLLEm  and  R.  P.  Hall,  for  defendant,  dted^— 

RoherU  OH  Frauds,  155,  '6, 136, 78.  1  Bland^t  Ck.  R.  248,  288. 
Story's  Eq.  PI.  §763.  2  Biand,  261.  8  Ga.  Rep.  245.  1  Km, 
464.  ChUty  om  ComtraOs,  711.  Boyee,  caoecmiarp  vs.  Grmndyf  3 
.  Ptters,  10.  Bae.  Ahr.  199.  1  John.  Cos.  155.  ZJohn.  1^16.  11 
John.  9^.  6Ga.  J?^.614,623.  SJTi^y,  420.  4  Cbmt^  276.  2 
Penn.  498. 

By  the  Cdurt. — Lumpkin,  J.  delivering  the  <^iniion. 

[1.]  The  complainant  insists  on  his  right  to  disGOvery^for  the  rea- 
son that  the  defendant,  by  his  answer,  may  adikiit  the  parol  agrse- 
n)ent.  But  what  of  that,  if  he  claims  the  beneHt  of  die  Statute! 
It  Would  bo  utterly  nugatory ;  for  whatever  doubts^  may  haf» 
onee  existed,  it  Is  now  ^rell  settled,  that  if  the  defendant  0boald,*by 
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apswer,  admit  the  parol  agi:Qenieiit,  knd  dhoiiid  inaist  on  tb^ 
benefit  of -the  S|atute,  he  will  be  fully  entitledjait^  notwithstand* . 
img  such  admifiaion,     Storp's  Eq.  Pl^  i763.      .  « 

;  [&]  At  is  coDteuded,  that  as  judgment  has  been  obtained  in  a 
auifc  atiaw,  against  McKenzie,  on  the  notea,.  in  which  the  matter 
atteged  in  this  bill,  may  ha^e  been  set  up  by  way  of  defence,  that 
Squity  has  no^urisdiction.  3  MerivdU'9  Rep.  2d5,  2^  Chitty 
cm  CantracU,  113^     Sugden  on  Vendors^  129, 

But  the  true  rule,  we  understand  to  be  thia-^-that  it  b  not 
•  enough  that  there  is  a  remedy  at  Law  to  make  such  a  plea  a 
gooid  bar  to  a  proceeding  in  Chancery — it  must  be  shown  tha^t  it 
was  as  practical  and  as  efEcient  to  the  ends  of  justice,,  apd  its 
prompt  administration,  as  the  remedy  in  Equity.  Besides,  frauds 
and  trusts  are  pecidiarly  within  the  jurisdiction  of  the  Chancery 
Courts.  1  Mad.  Ch.  262.  3  Crunch,  280.  9  Ves.  21.  1  Jacob 
4-  Waiktr,.19.  5  John.  Ch.  Rep.  174.  2  Conn.  I29.  2  John.  Ch. 
Ryt.  59B.    B  Muinf.  283.  .  4  Penn.  Rep.  131>     3  Petert*  Rep.  210. 

[3.}  On  the  main  question,  asto  whether  McKenzie  is  entitled 
to  have  the  deed  which  he  made  to  Harman  in  his  lifetime,  deliv- 
eredjifp  to  be  cjancelled,  the  view  we  take  of  it  la  this— the -note  of 
I^ykes,  the  principal  debtor,  was  to  haye  been  6ubstitute4  for  the 
'three .notes  of  Dykes,  McKenzie  and  Greer,  and  (he  deed  to  the  - 
land  given  aa  collaterpil  security.  The  conveyance  was  e;cecutedt 
but  Harman  retained  the  original  notes,. in  order  to  ascertain,  by 
ddoiilation,  for  what  amount  the*  new  note  should  be  taken,  and 
Sod  before  the  arrangement  with-  Dykes,  was  consummated: 
HolUngshead,  his  administrator,  finding  the  old  notes  amongst  the 
papers  ofhis  intestate,  has  sued  for  and  eolleeted  the  money  due 
Aerepn.  Here,  then,  thedeed  which  was  originally  valid,.has,  by 
aubaeqUent  events,  to  wit:  the  payment  of  the  indebtedness,  te- 
COQie  /rudius  qficio.  It  b  a  nullity  to  all  intents  and  purposes, 
and  a.  Court  of  Chancery  will  interpose  in  the  administ^-ation  of  a 
protective  or  preventive  justice,  and  decree  a  delivery  and  can- 
eeUation  of  the  instrument.  The  case  of  Inock  vs.  SteyvesanU  (2 
Paig^t  Rep.  84,)  was  very  similar  to  this.  There,  absolute  deeds 
weze.  made,  but  for  the  purpoi|e  of. effecting  certain  objects  .not ' 
•pecifi^  on  their  face.  The  objects  contenaplnted  by  (he  parties 
trerc^  prevented  by  an  Act  of  the- Legislature ;  and  a  bill  was  filed 
liir.a  ^rorcoav^ance,  Qb  in  the  present  instance,  which  was  de- 
frei^  with  costs;    and   Chanoellpr    Wkltdfor^  Jays  down  thii 
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b^md  prtndple«  which  be  mmerti  m  oottiMfliiy-aiilsd-  upMit 
»}ect  to  sach  fimitations  and  reatricdons  w  are  »^co— aiy  to  pn>* 
tectthe  righu  ofhcnaJUe  fufAmmrtwai  others,  who  keipe  mip^ 
tfior  equities,  namely ;  thaC  where,  frooi  any  defeet  of  the  Common 
Law^wvnt  of  fbrenght  df  |he  panieB»  or  odier  miamlie  er.acci- 
Amt,  diere  weold  be  a  failing  of  jaatioe— it  is  the  duty  of  a  Court 
of  Eqnity  to  interfeBe  «nd  supply  the  delect|-or  ibmlBb  tbeiern* 

edy. 

Judgment  affirmed.  -  '     ^     .   • 


If  a  75. — ^Tbomas  S.  JFoBit  son  ,  administrator,  fce.  pbdntiff  in  er- 
ror, vs.  Nathan  G.  LxwiHr  defendant  in  eitor. 

> 

[1.]  Vpoa  an  inoA  ibitiidMl  oa  aa  tffdvrh  cyf  iliesAllty,  filed  by  tm  tdnnw^ 
tiator,  dt  tonic  nam,  with  the  wiU  aaiiezAd,  to  a  general  jndipment  afHSft 
Ihepf^Medent  esecntor  to  the  wil^  which  wet  levied  oa.i&e  property  of  dii» 
ettate  in  th^  hands  of  the  adminiitrator:  BeUf  that  legatees,  teder  the 
will;  who  iiaye  been  paid  their  legoiiiee,  arfecoaupeteftt'  witaeaMf,  wtea 
Oalisd  fbr  the  adminuirator^ 

Certiorari,  Macon  SupetioF  Court'  Decicled  by  Judge  Wab^ 
»bN»  March  Term,  1850.. 

The  only  point  in  this  case  arose  upon  the  trhif  of  an  issne  in  a 
Justices  Court,  formed  upon  an 'affidavit  of  Olegiditjr,  interposed 
by  Thomas  S.  Johnson,  administrator,  de  ionn  Hew*  cf  Slias  Jonf- 
dan,  dec^as^,  to  an  execution  founded  on  a  judgnlent-  tgmnst  the 
fbrmer  executrix,  whose  letters  abated  updnikiarriage  with  John* 
son^  "  - 

The  administrator  offered  as  witnesses  t#o  of  the  Ib^ateea 
under  the  willof  iHias  Jourdan,  deceased,  who  behig  objected  toy 
on  the  ground  of  intiftrest,  the  adiniAistratbr  exeicnted  -to  dieai  a 
release,  relieving  them  from  sfi  lialnlity'to  him  on  aeeo<Mit  of  ll[^ 

"  debt;  and  the  legatees  eiEeeuted  ft  teletoe  to  th<^  admltilKnB^ 
of  Jill  claim  upon  the  estate  of  Joufdtat    The  IdmfafatrAor,  S 

.  hoHis  noH,  was  proven  to  be  solvene.    The  witnessen^tod  leeMved 
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im^  tlMeslmte bl portion  oCtkeir  legacy, einee Qie ^endttfani oTlbe 
jvdgfaeiit. 

•  >^lto  JUBtkea  decided  that  tbe.wilneaBea  ^inight  b»exaniined» 
Ime  that  the  Court  would  r^;erd  tbeir-  testimdiiy  ia  tbe  light  af 
isteresced  wiQietoes."  The  witeeaseii  were  witlidraitB«.fttid  est- 
eepiiGM  filed.  On  wnt  of  certiereTi,  aued  out.  Judge  Warrvft 
ffHtaioed  the  d^isioii,  -and  an  appeal  itf  taken  to  this  Court.  , 
'  •       ■       ,  ■  .  -   .        ■.  •  .         , 

GfLBSyftr  plaintiff  in  erroTa  .     .     \         , 

WAAEaNrfbr  defendant. 

By  ika  Cmit^^^— *Nf8BST>  J.  delivering,  the  opinion.     .  ' 

.   *  .       .     •        ■  .      '         .        • 

[1.]  Tbe^uestion  made  ia,  whether  the  legateee,  oftredas  wit- 
Besees^are  conpeteiit.  There  ¥raa>a  judgment,  ge»ei^y^jigaip.fil 
the  executor  of  the  will  of  {UiaaJourdaUK  deceased,  which  wtti 
levied  upon  property  of  the.  estate  in  possession  of  the  plainttffia 
error,  -as  administrator,  ^a  kmii  mm.  Be  ins^giosed  an  affidavit 
of  illegality.  Upon  the  tria],  two  of  the  legatees,  under  the  will  of 
Kliaa  Joui^ibi),  were  oflbred  as  witnesses  by  th^adtninistnjU>r,  tU 
imkpmtt  vrith  the  will  annexed.  It  was  in  evidence  that  Ae«e 
iBgaJtees  had  in  possession  property,  received  ircmi  the  esti^  tf 
die  testator,  since  the,  judgment  wits  rendered.-  Releases  weto 
exdisuteii  by  them  to  the  administrator,  de  h^nis  wmy  and  by  him 
tio  them.  Under  these  circumstances,  the  witnesses  were  excluded, 
virtually — the  magistrates  admitting, them,  but  ruling  ^te  at  the 
sametime  interested.  Upon  that  ruling,  sustained  by  the  Judge 
eif  the  Superior  Court,  the  exception  was  taken. 

We  exclude  at  once  all  consideration  of  these  releases.  They 
eottld  not  in  any  degree  affect  the  rigtils  of  the  plaintiff  in  etecu^ 
tion.  If 'the  witnesses  were  incomp'etent  fl^m  interest,  no  ar- 
rangement between  them  and  the  party  calling  them,  jcould  re- 
store their -competency. 

Were'  they  interested?  They  were,  beyond  quettion.  But  it 
i^smains  to  be  ascertained  what  the  character  of  that  interest  is— 
if  itisiuunediate  and  direct,  they  are  incompetent,  if  remote  apd^ 
centia|;ent,  they  are  competent.  The  charaeter  of  their  interest 
depends  upon  principles,  which  I  shall  briefly  state.  To  thejudg* 
ment,  there  was  no  defence  made — it  is  a  judgment,  generally, 
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Ho>>  76^ — ^Fbedbwck  BAit£ii%iL»  and  others,  plotnti^  in  etroi^ 

.  .  'vr.  Isaac  BstaK,  defendant. 

£1.]  It  ii  competent  for  sll  Coarto  to  correct  errors  and  mistakes  in  their  own 
.  minntcn,  whenever  the  aamo  ib  broaghf  to  their  notiee,  provided  the  rights 
•Cliurd  penoo,  be  not-prejudiced.'  * 

t^},  Where  B  canie  has  been  continued,  and  at  the  same  tenn,  AeplaintilF 
.  tvAders  a  cotifession  of  judgment  for  costs,  which  tiie  defendant  refuses  to 
i^capt^-  or  the  Ooprt  to  allow,  on  the  ground  that  the  lease  had  been  con- 
iinned,  but  the  confession  was,  nevertheless,  enteiiyd  by  the  Olerk  on  the 
Ainutes,  bj  the  direction  of  the  plaintifTs  Attorney ;  Heidf  that  the  coafes- 
fion  is  a  nuUhy. 

[3b  3   A  suit  may  be  dismissed  after  a  continuance  at  the  tame  term,  or  do-  . 
ring  iwcation. 


CertiQrarL  in  Randolph  Saperior  Court.  Decided  by  Judg6 
itt^UBN,  April  Term,.  1850.   .        . 

'  laa^c  Bryan  commenced  suit  in  the  Inferior  CSourt  of  Itan- 
dolph  County,  against  Frederick  Barefield  and  others,  as  admin- 
ifltralors  of  L«  Barefield.  At  the  trial  term,  on  jnption  of  defend- 
ants,  the  cause  was  continued ;  afler  the  continuance,  plaintifi^s  itt- 
neys  wrote  out  a  confession  of  judgment  to  the  aefendants  fbr 
edsts,  with  liberty  of  appeal ;  which  confession,  defendants  refus- 
ed lb  accept,  and  the  Court  refused  to  allow,  np6n.th^  ground  th^t 
tKe  case  hacTbeen  continued  for  the  term.  By  direction. dfp)aiii* 
tifPs  attomey>  the  confession  of  judgment  was  entered  upon  t|i» 
nanutes  by  the  Clerk.  Subsequent  to  ^e'  coiuinuance,  at  the' 
same  term».the  plaintiflTs  attorney  dismissed  bis  case'i  which  dis- 
missal was  entered  on  the  docket,  but  not  upon  the  minutes. 

At  the  next  sncoeeding  term  of  the  Court,  an  ord6r  was  grant? 
,ed»  reciting  the  foregoing  facts,  and  adjudging  thQ  confesisioh  of 
jirdgment  to  be  null  and  void,  and  that  the  case  stand  ^smsaed^ 
'  as  of  the  last  term. 

To  this  order,  defendants  below  filed  writt^i  exceptions,  and 
tipcm  them  sued,  out  a  writ  of  certiorari  to  the  Superior  Court. 
tJpon  hearinj^  the  certiorari  and  return.  Judge  Waaben  oTerrul- 
€d«nd  dismissed  the  same;  and  this  decision  is  assigned  as  erren 

rRrroN^  for  plaindffin  error,  cited  the  following  authorities: 
1  GreeiOf.  £vm{.^§522,  523.    Z  Phil.  Svid,  B2&,  834. 951, 826, 
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896,  989, 995.  1  KeUy's  Rep.  137,  138,  139,  278»  280,  475,  35^. 
•%  Jh.  275,  S29«  2^1,  236.  3  lb.  78,  4  10».  48,  47,  50,  159,  lOU 
5^  Go.  jRf^.  527,  531,  485.  6  I^  175.  7  ii^.  191.  2  J^Oey, 
26a;  267.  4  Cratch,  24 1.  4  Tfrm  R.  281.  8  i^.  542.  1  JaeobU 
Law  DicL  411,  412,  413.  Z  B.  5  Uk.  527,  396,  397,  398,  399. 
Bla.  Oam.  169.  3  lb.  21, 22,  331.  Tidd^f  Pra.  §§397,  398,  402. 
2CAt^Pr.221,219,353,354.  ^lct«  ^1838,19.14,54.  Cobb's  Am. 
3a  14  Com.  Law  Rult.  Broom' $  Legal  Maxima^  262,  262,  97, 
71.  102,  200r  Pfine^e  Dig.  910,  432,  428,  172,  184,  175,  174, 
428,  437,  438.  ' 

Perkinsi  for  defendant 

By  the  Court. — Lumpkiit,  J.  delivering  the  opinion. 

Suit  having  been  instituted  in  the  Inferior  Court  of  Rabdolpk 
County,  by  Isaac  Bryan  against  the  Barefields,  on   a  judgment 
from  Hancock  County,  the  defendants  at  the  trial  term^  moved  for 
a  continuance,  on  account  of  the  absence  of  material  testimony ; 
which  wa9  allowed  by  the  Court.    The  plaintiff  then  tendered  Xo 
the  defendants  a  confession  of  judgment  for  costs,  with  liberty  ef 
i^peal,  which  they  refused !to  accept,  bnd  which  the  Court  would 
not  sanction.     The  confession  was,  nevertheless,  entered  on  the 
'  mtnules  of  the  Court  by  the  Clerk,  by  direction  of  Bryan's  coun- 
sel    The  plaintiff  then  dismissed  his  action ;    but  the  order  of 
dismissal  Was  not  put  on  the  minutes,  but  was  noted  on  the  bendi 
docket.    At  the  ensuing  term,  the  attorney  of  the  plaintiff  pre- 
sented a  motion,  reciting  all  the  foregoing  facts,  and  praying  to 
have  the  order  of  dismissal  eqtered.  nync  pro  tunc.     Thb  applica- 
tion was  granted.     A  certiorari  was  sued  out  to  the   Superior 
Courtj  .to  correct  the  error  alleged  to  have  been  committed  bj 
the  granting  of  this  order,  and  the  judgment  having  been  affirm* 
ed  by  the  Superior  Court,  a  wrii  of  error  is  presented  to  this 
Court. 

[1.]  Counsel  lor  the  plaintiff  in  errorinsists  that  the  power  of  cor- 
recting errors  does  not  belong  to  the  Superior  Court.  Concede 
tbts-^-this  is  no  attempt  to  exercise  any  such  jurisdiction.  Tbe 
granting  of  the -order  was  merely  to  supply  its  own  omiesion^- 
to  perfect  its  own  minuses — to  do  that,  at  the  July  Term,  1849»' 
which  should  hufre  been  detfe  at  the  preoedisg  tBtOL 
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•  [2.]  The  maiD  ground  relied  pn  by  cofinsel  is,  that  the  enlc^ 
OS  the  minutes  of  the  judgment  c^  confession,  with  Mberty  of  ap- 
peoJi  whes^^Q  appeal  was  prosecuted,  is  a  final  disposition  of  tbe 
«a«e,  and  pi-ecluded  any  further  proceedings  in  the  premises, 

^In  the  opinion  of  this  Court,  that  Judgment  was  a  nullity.  It 
#aa  jx>t  onfy  done  without  the  permission  of  the  adverjie  p«9y, 
6iit.in  the  face  of  the  decisipn  of  the  Court  refusing  it.  iLis, 
therefore,  jio  judgment;  and  its  entry  on  the  minutes^  under  thffif 
orenmstances,  can  give  itno  iralidity. 

.  \Zi\  But  it  is- said,,  that  if  the  confession  of  Jti(^giAent  came  leer' 
Htte«  th^*  €ause1>eing  continued,  so  also  did  the  dismissal.'  But 
a  motion  to  di^miia  waa  JM.  only  in  order  at  any  time  dunag  the 
term,  but  %  party  is  authorized  by  Statute  to  dismiss  his  aclHNI 
evep-in-  racation,  after  the  Court  has  a^ljoumed.'    Acts  of,  1843, 

AgtuDtit  is  .argued,  that.the^plication  to  correct  the  mtnutes 
cfme  too  late.  The  law  fixes  no  limit — it  is  difficult  to  prescnbe 
0De»|^roirided  the  rights  of  third-persons  be  not  prejudieed.  When- 
Mnsft  a  "Coun  Is  satisfied  that  its  reeords  ^e  not  in  truth  what  they 
should  .tet  apd  what,  in  legal  eontemplation,  they  are  suppoa- 
«^  lo  be-— <il^  memoriai  iff  ii4  judicial  adum^^^they  should  be 
m^maor  By  refusing  to  the  plaintiff  theprder,  his  rights  wouU. 
Jipve  bete,  forever  barred ;  whereas,  by  /Mnctioning  it,  it  only 
plaeet^^  parties  where  they  were.  The  first  writ  being  dianlisa- 
^sdff^if  it  is  never  renewed,  the  defendants  catmot  be  hurt  *  ^ould 
st^  recommeo<^»  Jiowever,  they  will  be  entitled  to  avail  them^ 
selves  .of '-any  defence  wlach  originally  belonged  to  them.  It  i» 
fdmoa«ly»  therefore,  in  furtfierance  of  justice,  to  affirm,  the  .cex^ 
OQvrentjudgmentaof  the  other  two  tribunals.      . 


^ 
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No.  77. — ^Robert  G.  Ford,  plaintiff,  in  error,  tw.  Wjuuliam  W, 
TisoN,  administrator,  de  bonis  nokt  &c«  defenclant  in  error. 

[1.]  A  files  liis  bill,  charging  that  be  ifl  the  owner.of  four  ihares  ia  bb  eitate 
reprcsenteil  by  tlic  defendant  B ;  that  he  became  the  purchaser  at  public 
nie.  of  pro]>orty  belonging  to  that  eitate,  for  which  he  gUve  hSs  notes,  with 
an  nnderdtanding  with  the  th^h  executrix,  that  they  should  be  paid  by  al- 

,  lowing  him  the  aforesaid  shares ;  that  suit  has  been  instituted  and  judgment 
bad  tm  the  notes,  which  is  now  proceeding  against  bim,  apd  graying  that  the 
judgment  be  enjoined  and  the  agreement  enforced,  by  allowing  to  complain- 
,aBt  the  amount  of  his  four  shares  n  a  a  credit  on  it :  Held,  that  upom  the  answer 
distinctly  denying  thattiie  estate  owed  the  complainant  any  thing,  and  staV 
leg  that  the  fimr  shares  claimed  in  the  bill  tevo  been  paid  to  hfan,  the  in 

..Janction  was  very  properly  disaoly^, 

la  Equity,  in  Dooly  Superior  Court.  Decision  on  xQOtion  to 
diBsolvo  injunction,  by  Judge  Warrsn,  May  Term,  1850. 

Theopbilus  Williams,  by  his  last  will;iiirected  certaii^iMroperty 
to  bo  kept  together,  until  his  youngest  son-  should  arrive  ^f  age^ 
at  which  time  he  directed  it  to  be  divided  aipoBg  his  shildrenv 

Robert  G.  Ford,  by  a  bill  filed  by  him#  alleged  that  he  was  the 
purchaser  Of  the  shares  of  four  of  nhe  diildrefi ;  that  at  the 
time  the  youngest  son  arrived  of  age,  the  executrix,  Mary  Will- 
iams, caused  a  public  sale  of  the  property,  for  the  porposB  of  dis- 
tpbution;  that  he  became  the  purchaser  of  a  portion  of  the  pro- 
perly, and  gave  his  notes  therefor ;,  that  the  executrix  agreed  with 
him  to  hold  the  notes  until  a  settlement,  and  then  apply  -them  as 
a  payment  towards  the  shareahe  iiad  purchased  of  the  distribor 
tees ;  that  contrary  to  this  agreement,  Maf y  WilHama,  as  execu- 
trix, sold  a  portion  of  the  notes,  and  sued  and  recovered  judgment 
upon  the  others.  The  bill  alleged,  that  Mary  Williams  had  died, 
and  Tisou  had  been  appointed  as  admimstrator,  de  bonis  non; 
that  he  was  threatening  to  enforce  the  executions  without  ac- 
counting for  the  balance  due  on  the  distributive  shares  owned  by 
him.     l^he  bill  prayed  an  account  and  injunction. 

The  answer  of  Tison,  administrator,  denied  aU  knowledge  of 
the  alleged  agreement,  and  stated  his  belief,  that  none  such  ever 
existed.  The  answer  denied  any  liability  to  account  to  Ford- 
he  having  received  the  full  amount  due  to  him.  His  receipt  was 
upended  as  an  exhibit.    Upon  the  coming  in  of  the  answer,  a 
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^notion  was  made  to  dissolve  th^  injaixctioii,  ob  the  groand  that 
ilie  eqaity  of  the  bill  was  sworn  off.  The  Conrt  graDted  the  mo^ 
tSon,  and  complahfaat  excited. 

.,  H.  Holt,  representing  Hikvs  8c  Huraa,  for  plaintiff 'in  error. 

■      ■  ■   « 

P.  J.  Smozm,  for.  defendant 

I 

**  -  •  I  ■  "      •  ■  '    r  * 

■    Byikedmrt^-^NusBZT,  J.  delivering  the  opinion. 

•  ■  .  ■ 

'  [1.]  The  Court  below  dissolved  the  injunction  iu  this  ease  up* 
on  the  oondng^in  of  the  answer*  The  plaintiff  in  error  ezceptBt 
alleging  that  the  equity  of  bis  bill  is  not  sworn  off.  He  insists 
that  the  Answer  is  insufEcient,  further,  becanse  the  defendant  an» 
swers  upon  his  information  and  belief,  when  it  is  indispensable 
that  he  should  answer  according  te  his  knowledge.  As  to  the 
latter  idea,  Iremai'k,  that  this  Court  has  held  that  a  bare  dfpial 
or  a£Srmation  of  a  material  allegation  upon  information  and  h^ 
Sef,  18  not  sufficient  upon  a  motion  to  dissolve  an  injunction,  even 
when  the  defendant  is  sued  in  a  representative  character.  The 
complainant  charges,  that  he  became  the  purchaser  of  four  shares 
in  •  the  estate  which  defendant  represents,  that  he  also  became 
the  purchaser  of  the  property  of  the  estate  to  the  amount  of 
twelve  hundred  dollars,  or  about  that  sum,  and  gave  his  notes 
ibr  the  same;  that  it  was  agreed  between  himself  and  the  execu- 
trix to  the  will,  which  the  defendant  now  represents  as  adminis* 
trator,  de  bonis  non,  with  the  will  annexed,  that  these  notes  should 
Ije  settled  by  an  allowance  to  him  of  the  amount  of  the  four  shares 
^hicb  he  owned  in  the  estate ;  that  the  judgment,  wh^ch  is  ^ro* 
ceeding  against  him,  is  founded  on  the  notes  which  he  gave  for 
the  property,  and  he  prays  that  it  may  be  enjoined,  and  that  the 
defendimt  account  and  settle  with  him  according  to  the  contract 
which  he  made  with  the  executrix.  This  is  the  complainaiitr 
case.     The  answer  denies  any  knowledge  of  the  contract,  and  fhe 

.  defendant  states,  that  upon  his  information- and  belief,  there  never 
was  any  sueh  contract,  and  proceeds  to  give,  reasons  and  facts  for 
f)|is  belief.  It  is  not  necessary  to  determine  whether,  upon  this 
p<nnt^the  anfwer  is  lull  enough  ta  dissolve  the  injunction,  be- 

-  cause,  in  other  respects,  it  completely  und  unequivocally  denies 

iht  complainant's  equity.     The  complainant  chai'ges  that  the  es- 

.      a 
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tate  represented  by  the  defendant,  is  indebted  to  him  in  tho 
amount  of  the  four  sbareB  which  he  bought.  It  is  to  cause  tlua* 
amount  to  be  ofTsetted  in  pursuance  of  the  alleged  contract,  that 
the  bill  is  filed  and  the  injunction  asked.  Without  this  indebted- 
ness, he  has  no  case  ;  his  equity,  if  he  has  any,  grows  out  of  this 
fact.  This  fact  is  distinctly  charged.  Now  this  fact  is  positively 
denied  in  the  answer.  It  states  that  he  has  received  the  whole  of 
his  four  shares.  Its  denial  is  nut  put  upon  the  information  or  be- 
lief of  the  defendant,  but  is  made  without  any  sort  of  qualification, 
and  the  receipt  of  the  complainant  is  appended  as  an  exhibit. 
This  denial  is  directly  responsive  to  the  bill.  It  strikes  at  the 
root  of  the  complainant's  equity,  and  leaves  his  injunction  nothing 
upon  which  to  stand. 

Let  the  judgment  be  affirmed. 


No.  78. — Richard  A.  Lane,  plaintiff  in  error,  vs,  Thomas  Mor- 

Ris,  defendant  m  error. 

[i:]  Under  our  judiciary,  after  a  general  demurrer  has  been  filed  and  argoed, 
and  the  judgment  of  the  Court  pronounced  thereon,  it  ii  not  proper  to  al- 
low it  to  be  withdrawn. 

(2.]  Where,  from:  the  inquiry  which  ha«  been  made,  it  is  probable  tliat  i 
book  of  original  entries  lias  been  lost  or  destroyed,  and  the  {^nrty  iwean 
that  it  is  not  in  his  power,  caitody  or  control,  secondary  evidence  is  ■dmis* 
Bible. 

{3.]    Where  stockholders  in  a  bank  are  personally  liable  for  the  miiimaU  i^ 
demption  of  its  bills ;  to  a  suit  by  a  bill-holder  against  a  stockholder,  a  plsi 
thut'the  bank  has  assets  which  have  not  been  appropriated,  without  sped 
fying  what  they  are,  is  demurrable  for  uncertainty. 

[4.]  Where  the  charter  of  a  bank  renders  the  stockholders  liable,  afVer  a  tniu- 
fer  of  stock,  unless  sixty  days'  notice  of  the  sale  is  given  in  one  of  the  jmh- 
fie  gazettes  of  the  State,  and  .provided  the  transfer  is  made  six  moathi  b^ 
fore  the  failure  of  the  corporation,  all  stockholders  who  have  given  aobe* 
iu  terms  of  the  Act,  arc  exempt,  unless  the  failuro  occurs  within  six  moalbi 
thereafter.  All  other  stockholders  aro  liable  fi>r  the  redemption  oi  the  bilK 
whether  they  luve  transferred  or  not  This  liabilitjp  is  not  ptimai^  nor  tt- 
ltd,  but  mxondarf^  and  fraptnUomed, 


•  •  •* 
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[S;]  The  notice  of  the  nde  bj  the  atookholder,  need  not  tpeoify  the  name  ef 
.  the  purcbeser. 

(€;]-  A  aiwpeiiiiion^Biid  £ulare  to  pey  specie  on  demand  to  bill-holders,  gener- 
fl]^,  is  sufficient  to  enable  the  biU-boIdcr  to  sue.  Ue  need  not  prove  a  spe- 
cial demand  in  bis  case. 

[7.^  The  right  given  the  bill-bolder  to  go  npon  the  stockholder  Sar  the  ioItP 
mate  redemption  of  die  bills,  is  indepielident  of  any  elsAm  njk>n  the-asseta  of 

'  ^e  corporation— ofte  which  may  be  asserted  'directly  inlii^Wwa  name,  npd 
which  the  assignee  or  xeceiyer  could  not  enforce,  as  it  coosUtntet  no- part  of 
the  effects  of  the  baids. 

£•.].  Bembk; '  that  where  an  action  is  Ibnnded  en  a  Stalutt^  the  la«r 
deema  it  for  this  purpose  a  ^peaaUjf,  and  consequently,  the  plea  of  the  Btf^ 
nte  of  Limitations,  as  applicable  to  notes,  cannot  be  supp^^rted.  .  . 

Debt,  in  Muscogee  Superios.  Cooirt.  Tried  be/bre  Judge  Alkz- 
AtiuttLf  May  Term,  18^0. 

This  was  ao  action  by  Richard  A.  Lane,  as  a  bolder  of  liank 

bitta  of  the  Planters  6c  Mechanics'  Bank  of  ColumbuSf  agi^nst 

Thomas  Morris,  a  stockholder  in  said  Bank,  to  recover  oa  his  pr9 

-nUa  liability,  for  the  payment  of  the  bills,  under  the  following 

''^eotioQ  oi  the  diarter. 

•  ^Sac.  XI.  The  persona  and  ■  property  ^  the  stockholders, . 
shall  be  pledged  and  held  bound  in  proportion  to  the  amount  9f 
shares,-  and  the.  value  thereof,  that  each  individual  or  company 
may  hold  in  said  bank,  for  the  ultimate  redemption  of  the  bills  or 
notes  issued  by  said  bank,  in  the  same  manner,  as  in  cominoQ  ac- 
tions-of  debt,  and  no  stockholder  shall  be  relieved  from  such  lia- 
bifity  by  sale  of  his  stock,  until  hesball  have  caused  to  have  been 
given  sixty  days'  notice  in  some  public  gazette  of  this  State." 

The  declarmtion  alleged  a  judgment  against  the  assignee  of  the 
bank^  mod  a  retum  of*'  nuUa  icma"  On  the  trial,  defendant'*  ^ova- 
ad  demurred  to  the  declaration.  The  Court  overruled  the. de- 
murrer; whereupon,  defendant  moved  to  withdraw,  his  demQ>' 
rer.  The  Cpurt  granted  the  motion,  and  this  is^the  first  growid 
ef  error  assigned.. 

Plaintiff's  counsel  then  moved  to  strike  out  the  Sth,  7th,  9tlS» 
10th  and  11th  pleas  of  defendant,  which  were  in*  substance,,  as 
fellows:  The  5th  plea  set  fiorrth,  that  if  defimdant  ever  was  a 
stockholder,  all  his  fights  and  liabilities,  eicept  so  far  aa  saTed 
PImI  raaetfed  byslatotory  provisioo^had  loag  since  cea^  ad. 
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berm  determined  br  ibe  forfeiture  of  the  charter  of  said  bank* 
riz :  OS  ISih  Juoe.  1 S  43,  as  appears  by  the  judgment  of  the  Coart 
declarinc  the  forfpiturp.  The  7th  plea  set  forth,  that  the  bank 
•-  iru  i>^  in^tjiveot  ai  the  time  the  plaintifTcommenced  Ida  actioot 
aod  B  not  now  uuclreat,  but  that  the  same  has  property  and  as- 
aecs,  which  have  not  been  exhausted  by  the  plaintiff,  and  that  de- 
fcttdani,  as  Mockhokier,  is  not  liable  until  such  inaolveocy  does 
acniaJT  exist." 

The  9ih  plea  was.  that  defendant  was  not  one  of  the  original 
stockholders  and  sobscribers  to  the  bank,  but  was  the  assignee 
of  Himpion  S.  Smith,  one  of  the  original  subscribers,  who,  upon 
the  transfer,  gave  no  notice  of  the  sale. 

The  li>th  piea  i^-a*,  that  defendant  was  not  a  stockliolder  at  the 
time  the  ThHs  were  issued,  on  which  suit  was  brought,  and  that 
no  notice  i*f  the  transfer  to  ihe  defendant  had  ever  been  giyen  in 
any  pnb!:c  z^zelie. 

The  11th  plea  was  sulxstantially  the  same  ss  the  9th  and  lOth. 

The  Court  overruled  the  motion  and  sustained  the  pleas,  and 
this  decision  is  another  ground  of  error  assigned. 

Defnidant*i«  counsel  proposed  to  prove,  by  parol,  the  names  of 
the  o:  Iginal  subscribers  The  Court  decided  the  book  of  minutes 
to  be  higher  evidence.  Defendant's  counsel  then  proved  by 
"U'm.  Doo'jherty,  Esq.  plaintiff's  attorney,  that  he  had  the  book 
IB  his  office  until  the  summer  of  1849,  when  Dr.  Flewcllen  called 
Ibr  it,  with  an  order  from  the  assignee  of  the  bank,  and  obtained  it ; 
that  he  bad  traced  it  into  the  hands  of  Mr.  Kemp,  counsel  for  Dr. 
Flewellen,  who  said  he  had  lefk  it  in  the  office  of  Col.  Holt.  Col. 
Holt  proved  thai  he  had  not  seen  it  in  his  office,  and  knew  it  was 
not  tliere.  The  assignee  of  the  batik  stated  he  had  never  seen  it 
since  delivered  to  Dr.  Flewellen.  Defbndant  stated  it  was  not  \n 
his  ptiwer*  euBtody«  or  control,  but  that  he  had  made  no  search  or 
inquiry  for  it.  The  Court  held  the  book  sufficiently  accounted 
fi>r,  and  admitted  the  parol  evidence,  atid  this  decision  is  as- 
signed as  a  ground  of  error. 

Counsel  fur  the  defendant  then  offered  a  public  gazette  pub- 
lished in  the  City  of  Columbus,  showing  tho  following  notice: 

*'  Notice, — I  have  transferred  all  of  the  stock  I  held  in  the  Plan- 
ters &  Mechanics'  Bank  of  Cohimbns,  September  Ist,  1841. 

(Signed,)   •  Thohas  Mobkib;" 
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-  -:Olge0ted  to  by  plaintiflTs  coan'Bel,  as  iaftufficient,  in  not'  stating 
tv.wlkdm  transfinrcdr 

.  The  Coart  overruled  the  objection,  and  this  deciBion  it  aasign- 
.  eel  08  a  ground  of  error. .       * 

The  Ceart  cfaargftd  the  Jnry^  that  the.plathtiff  had  mistake  hia 
remed jv  in  bringing  soit  in  hia  own  naine,  bnl  under  tho  Acta  of 
1842 and  1843,  the  action  ought  and  could  only  have  been  brought 
by  the  assignee  of  the  bank. 

This  charge  is  assigned  as  a  ground  of  error. 

.•  X^laintifPa  counsel  requested  tho  Court  to  charge  the  Jury,  that 
ft' suapensioir  of  payment,  and  a  refusal  by  the  bank  to  pay  specie 
tot  their  bills,  wfaep  demanded,  was  a  fiiJure  in  contempllition  cf 
iha  following  section  of  the  charter : 

*  **Beic.  XT!..  In  case  of  a'  failure  of  snid  bank,  all  the  stock- 
Ipelders  who  may  hav^  sold  their  stock  at  any  time  within  six 
nonths  prior  to  said  failure,  shall  be  liable  in  the  same  manner 
a# if tbey. had  not  sold  their  stock." 

.  Which  charge  the  Court  refused  to  give,  but  charged  the  Jury, 
tkat  either  a' general  suspension  of  specie  paymcnta»  or  a  failure 
ta  pay  specie  to  any  and  every  other  person  than  the  plaintiff^' 
waS'Dot  such  a*  failure  as  contemplated  by  said  seetion,  and  the* 
ptaintHS  to  avail  himself  of  that  clause,  must  ^rove  a  demand'fer 
spiacie  and  a  refusal  to  pay  his  claim. 

'Which  charge  and  refusal  to  charge,  are  also  assigped  aa 
groiiliids  of  error.    ' 

W.  'Doti«B£KTT,  for  plaintiffin  error,  cited  and  commented  oi» 
dM  following  authorities : 

BmUard  et.  BeU,  1  Mtuan,  243.  Angdl  4r  ^mm,  059,  8.  % 
ObiSMi,  387.  Catdenuinvs.  Hdm€»,  A  J.  J.  Marth.1.  Bank  of 
Pmighkeepne  p$.  Ibhatmm;  2A  Wend.  473.  Sfder  m.Grantf  16 
Hear.  d.  Hailw.  Carey,. 6  KeUy,  239.  8  WheaL  75.  JCttm^ 
kin  41  id.  99.  Jones,  1  KeUy,  27.  The  Ommermal  BanktfNatek- 
m  «f.  The  8uue  of  MiuUnppi,  6  Smede  ^  MareAnU,  599. 

H.  Holt   and  Jas.  Johnson,  for  defeadanti  -  cited  .and  eom- 
on  the  following  authorities:  * 


Vm  W9,^hrantf  16  Jttau.  476. :  B.  9^    Berry  ti  al.  v#.  JfiH- 
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.«.„  »  .  1  JMy*  S19.  .ifl^  4r  ^*tt,  750.  2  JEetf,  305  U 
3U.  3  &n7.  l^6«.  3  T.  IL  199.  3  3n.  4*  M.  791.  B  FHm, 
SSL  lOPtf^r'tf  C.jr.54L  7  6«.i{9.M.  10  Ifcfaa^.  6.  5 
G^  Re^  233,  4S6l  t  MeMmOem,  439.  6- Jic  (iVl  ^.>  289.  1^ 
&ff^  27.  54«  ML  iihi,  19  JUbi.  477.  9  CW.  391.  Peailcr. 
^rwr  M.  AirjF.  8  Gc  12^  1.    £iBiitaici;C?rBaiMotft  1&m2,07. 


Bjr  4A«  C««rf. — ^LcMPKix,  J.  delivering  tke  opimoii. 


Tkb  wBamwciooef  debcbrasghtKy  Ridwrd  A.  L^ne,  as  the 
WUer  ad  owMT  of  tbe  bob  o£  the  FhBien  A;  Meeluniiaii' Bmnk 
qfCttfciwIii,  to  tke  MBoanC  of  $925,  ogmintt  Thomas  Morris,  as. 
a  tcockiioUer  in  nid  bank*  ok  one  livadred  and  sixty-liiiie  sbares 
of  ike  capital  stock  tkereoC  and  seeking  to  make  the  defendant 
fiable  lo  the  plaintiff  (the  bank  being  insolrettt,)  for  sack  a  pro- 
portion of  his  said  debt,  as  the  nomber  of  shares*  so  held  by  the 
said  defendant,  bears  to  the  whcde  eapity  stock  of  said  baaki 
whick  is  m  mittion  of  doQaia. 

(!.]  The  first  sasi^nment  is,  that  the  Court  erred  in  allowing 
Ae  defendant's  connsel  to  wididraw  die  denuurer  to  the  plaintifft 
dedaratien,  after  the  judgment  of  the  Court  was  made  thereon. 

Noaathoritj  was'prodnced  on  the  argument,  settling  what  chs 
practice  is  in  this  respect.  I  find,  upon  eiaminatiop,  that  it  has 
not  been  uniferm.  There  are  precedents  both  wmys.  Mr.  Stiim, 
in  his  TVeatix  m  Practice,  pagt  340,  citing  Sajr.  312,  lays  it  desra, 
that  after  argument,  and  even  after  the  opinion  of  the  Court  has 
been  pronounced  on  the-demurrer,  it  is  in  its  discretion  to  giTS 
leave  to  withdraw  it.  In  ^jrrr  vs.  WU4aih'{DmigimSf  386,)  leafe 
was  granted  to  withdraw  the  diemurrer  and  neply,  on  payment  of 
oDsts.  There  are  other  cases,  hewerer,  in  the  English  books,  is 
which  it  was  refiised.  lJEes«,39l.  lBnrr.321.  2B.4-P.4ai 
3  B.  ifP.  11, 12.  In  the  United  States  Courts,  it  has  been  ded> 
ded  that  an  amendment  to  a  plea  may  be  allowed,  i^er  the  plea 
hasi  on  demurrer,  been  ac^udg^  to  be  bad.  6  Chme4,  20ft. 
But  whether,  upon  like  principles,  the  demurrant  would  hnva 
leave  to  withdraw  the  demurrer,  where  a  judgment  against  him 
has  been  pronounced,  was  not  decided. 

It  is  imroatertal  to  the  present  case,  whether  the  pracdee  be  es' 
tehUshed  one  way  or  the  othdr.  Upon  principle,  it  would  seem, 
thiiit  ought  not  to  he  aUowri  under  our  systaaa.    The  demuner 
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je>i0l»  tlmt  by  tiia  law  .araii^g  upon  tbe  fkietv  charged  in  the  dec« 

laratkniv  any  injuryis  done  to  the  plaintiff,  for  whiqh  be  is-entV' 
^tled  to  recorer.  The  judgment  is  as  peremptory,  and  shonld  be 
m  cQDctmive»'as,]f  it  had  beea  rendered  on  a  verdi^  found  on  an 
iame  in  ^cL  To  permit  the  defendant,  then,  to  withd  raw  the  de» 
koorrer,  after  a  judgment  has  been  pr^nounced'against  him,  and 
Interpose  the  same  objection  on  a  nanotion  to  arr/rot  the  judgment,' 
ib.ginng  him  an  undne  advantage,  especially  as  an  opportunity 
inay  be  afibrded  the  Court  to  correct  its  error,  if  aiiy  .has  been 
eommitted,  oh  an  appjication  for  anew  trial.  Establish  this  prao* 
tice,  and  the  Court  may,  and  probably  will  be  called  npoa  to  de- 
cide HMpaame  issue  in  law  three  times  in  the  spime  case. 
•"  '^^  The  second  assignme^^  is,  that  the  Court  erred  in4>ern|it' 
^ktf  the  defendant^  counsel  to  give  parol  evidence  of  the  contents 
oflhe  miniitee'of  the  bank-book,  without  haviitg  sufficiently  a^ 
floonled  iat  the  loys  or  destruction  of  the -original  book  of  eo^es 
•iibiitrining  thoee  minutes. 

•  'The  olject  of  the  testimony  songht  to  be  introduced,  was  to 
prove  who  were  the  stockholders  in  the  company.  I  am  not  pre- 
pared to  say  that  it  was  not  competent  to  make  this  proof,  ind^ 
penitent  tif  the  book.  I  am  quite  clear,  however,  that  the  ab- 
Sjittoe  oTthe  book  was  sufficiently  aocounte4^pr.  It  is  true,  that 
v^e  search  for  it  was  not  made  by  the  defendant ;  still  the  inquiry 
wkioli  was  instituted,  created  a  atrong  probability  that  tbe  book 
.Was  k>st  or  destroyed.  In  addition  ^  this,  Morris  swore  that  the 
iKXdt  was  not  iii  his  povrer,  custody  or  control. 
.  ,  The.  third  assignment  is,  that  the  Court  erred  in  overruling  tbe 
•damnrrte^  of  the  plaintiff  to  the  5th,  7tb,  9th,  10th  and  11th  pleas, 
•at  set  eat  in  the  record,  and  in  allowing  4he  defence  setup  there*- 
ia.' '  It  becomes  necessary,  of  course,  to  examiqe  the  several  mat- 
leas  put  in  issue  by  these  pleas..  The  5th  raises  the  question, 
wfae^r  or  not  the  Common  Law  principle — that  upon  a-dissp- 
krticm  of  a  corpotfration,  all  its  debts  and^credita  are  extiogaished^ 
-r^^ptieato  the  ultimate  right  of -action,  given  by  tha  charter  to 
Ae.  bilJL-holdw  against  the  stockholder  t  For  greater  convenienoe* 
-ffeid'to.  avoid -repetition,  I.  shall  reserve  this  point  until  I  come^to 
eonsider  the  charge  of  the  Court. 

{3.}.  The  7th  plea  alleges,  that  the  plaintiff  was  not  entitled  to 
Ida  ajBtioBi  at  the  time  it  was  brought,  because  the  bank  .was  not  at 
llat  tine  iaaolveii^  but  bad  property  and.  a^aete  which  hukml 
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exb^afriad.     Id  oar  jadgmeot*  fkin  plea  is.too  general — it » 
-^rae  aad  onceruin  lo  take  iasae  apon — ^it  should  have  apeo 

Tbe  irh,  linh  and  11th  pleas  all  relate  to  the-  liability  of  the 
cockJMJer^  aBu  may  be  conudered  and  disposed  of  together. 

.'«.'  \i~aax  ftiockhoiders.  then,  are  liable  nridor  the  charter  f     I 

aanrer.  brjcfv,  mL  whom  the  charter  makes  so,  and  none  otben. 

The  1  £t^  4^c:>.*B  rrorides*  that  '*  the  persons  and  property  of  the 

.-■^•.hk-rs  «ial!  be  pledged  and  held  bound  in  proportion  to  the 

K-Bsc  cf  &Lare!S.  &z^  the  value -thereof,  that  each  indiTidual  or 

czT  howi  in  said  bank,  for  the  nitimate  redemption  of 

t£ie  :  .1.^  OS-  nose*  is««ed  by  said  bank,  m  ike  tame  aumfier  at.im 

-rt«ai  ^'ctits  m»d  no  wtockkeider  thail  he  rdieced/r&m 

Itx:  iliTy,  If  tmit  cfkU  «/ecIv  until  he  «ha11  have  caused  to  have 

beitz  r-v^eai  kx:y  days'  iM>iice  in  some  public  gazette  of  this  State." 

f  rrv.-v.  1:17.     And  by  the  16th  aeclion«  it  is  enacted,  that  "  in  case 

oc'  &  fiil::re  of  »Id  back,  all  the  stockholders,  who  may  have  sold 

KT  icc<k  at  any  time  within  six  months  prior  to  said  failure, 

iiabW  in  the  same  maxmer,  as  if  they  had  not  sold  their 

Ibui.  125- 

The  oh&rter,  it  will  be  peroei^-ed,  does  not  restrict  the  liability, 
a»  is  tt«ua-Iy  d«»e,  lo  any  particular  class  of  atockolders ;  either 
thcve  wbo  oneinally  suhscnbed— those  who  were  atockholders 
whes:  tise  bills  or  notes  were  issued,  or  those  who  were  so  at  the 
tishf  of  :he  di«M>lution.  It  makes  provision,  however,  for  all  to 
efcdpe  liability  who  have  transferred  their  stock,  and  given  sixty 
days'  nvcice  thereof  in  some  public  gazette  of  thia  State,  provided 
ibe  sa>  has  not  taken  place  within  six  months  prior  to  theftilure 
of  the  bank,  and  declares  most  explicitly,  that  **  no  stockholder 
shaii  be  relieved  £rom  his  liabiKty,"  notwithstanding  any  dispott- 
iMi  he  may  have  made  of  his  stock,  until  this  is  done. 

Alk  then,  who  ever  were  stockholders,  are  liable  to  bill  tod 
BOte-holderv,  unless  they  have  been  discharged  in  the  manner  pre- 
scribed by  the  Act.  Such  is  the  plain,  express  and  unmistakable 
language  of  the  Statute ;  and  so  ample  was  the  security  which 
the  Le^slature  intended  to  provide,  that  even  sale  and  notiqe  k 
no  protection,  if  within  six  months  of  the  fealure*  Each  and  all 
^  ar^>  subject  to  be  sued  at  the  instance  of  any  and  every  biU-holder. 
Thero  can  be  but  one  aatis&ctioa,  of  course,  except  for  costs; 
HookhoHur  nan  be  ehaiged  paly  to  thMttwit iai  U^ atoA 
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Beyond  tlfais,  he  may  defend  hirnaelf ;    and  on  payment  to 
amourit,  there  is  an  ei^d  of  further  Kability. 

'I  shall  not  be  guitty  of  the  folly  of  darkening  the  unambiguoua 
terms  of  the  charter,  by  "words  without  counsel.**  The  author- 
ity of'  Sir  F,  J^uarris,  coiild  he  be- invoked  to  shew,  that  where 
restrictive  expressions  are  used  in.  a  Statute,  dll  things  are  intend- 
ed to  be  excluded,  which  are  not  enumerated,  on  the  familiar 
principle,  that  expressio  unitu  esiiKteluno  attemu  /  or  as  it  is  other- 
wise wordied — exprefmm  facit  cessare  taciturn — that  the  express 
mention  oV  one  thing,  implitss  the  exclusion  of  another.  Refer^ 
eode  could  be  -  made,  too;  to  reported  cases,  to  establish,  that 
w^ere  l^envraV  Act  of  Parliament  confers  immunities,  which  ex- 
jrresbly  Exempt  certain  person^  front  the  efiect  and  operation  of 
itv  provisions,  it  excludes  41II  exemptions  to- whioh  .the  subject 
might 'even  before,  by  law,  have  been  entitled,  for  the  reason 
tlSat'the  introduction  of  the  exemption  ier  necessarily  exclusive  of 
sR  other  independent  extrinsic  ei^ceptions.  Q  Duar.  Stats,  712, 
713.^  Rtx  v».  Cunningham,  5  East,  478.  Z  T,R.  442.  But  it  ii 
enough'  for  the  Court,  in  this,  as  iq  all  other  cases,  to  say  that 
'*^Aut  the  law  is  written** 

As  to  the  questitin  of  contiibution  betweto  the  stockholders 
themi^elves,  we  forbear  to-discoss  it»  '  Not  being  made  by  the  re- 
eerdi  H  would  be  piremature  to  do  so. 

-  f  *oome  now  to  the  errors  alleged  to  have  been  comnjitted  in 
tbfetjbargeof  theOoiirt;  axid — 

'  [^:j  ^^*  It  ^  insisted,  that  the  Court  below  erred  in  holding 
that  tbe  notice,  given  by  the  di^fendant,  of  the  transfer  of  his  stock» 
wa»  sufficient.  The  objectioii  to  it  is,  that  it  dfd  not  designate  the 
name  of  the  purchaser .-  -  Our  reply  is,  that  the  charter  doos-noC 
ittpo^  this  obligation  on  the  seller.  The  stockholder  is  I'equired 
merely  to  give  sixty  days'  notice  of  the  sale  in  some  public  ga- 
-  lfette*of  the  Sftate;  and  this  baa  been  done.  It  is  not  for  this- 
Court  to  add  to  or  to  takef^om  the  words  of  the  Act.  The  object 
of  the  notice  was,  to  put  the  bill-holder  upon  inquiry.  It  is  hi» 
dwii  fiinit,-  if  he  neglects  to  do  so.  We  are  content  to  incur  th^ 
YeproaCb  implied  in  the  old  Saw— ^that  he  who  sticks  to  the  letter 
ef  the  Statute,  looks  only  skin-deep  into  its  meaning.  If  the  doior 
^  clearly  indicates  the  species  to  which  it  belongs,  we  care  not  to 
extend  our  researches  any  further.     We  reiterate  our  abhomttoe 
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efaonld  be— what  saith  the  law  %  and  when  the  reaponae  ia  r#ceiT- 
ed,  fearlessly  to  administer  it.  leaving  it  to  the  Legialature  to  cnie 
auch  defects  as  time  may  have  produoed  or  experience  detected. 

[6.]  2dly.  The  Court  was  aa^ed  to^charge^the  Jury,  that  a  aua^ 
pension  of  specie  payment,  and  a  refusal,  by  the  bank,  to  pay  ape- 
de,  generallyf  when  demanded,'  was  a/ailmre,  in  contemplation  of 
the  16th  section  of  the  charter.  The  Court  refused  so  to  charge, 
but  on  the  contraryt  inatnicted  the  Jury^  that  a  general  auspoi- 
uon  and  refusal  to  pay  oiiers  than  the  plaintiff,  waa  not  auck  « 
failure  as  was  contemplated  by  the  Act  of  ineorporation,  but  dial 
in  order  to  avail  himself  of  the  benefit  of  ita  provisions,  the  plain- 
tiff must  prove  a  demand  on  his  own  account,  and  refoaanb  pay. 

It  seems  to  be  conceded  by-  counsol,  that  th^re  waa  error  in  ra- 
ftising  to  give  the  charge  as  asked,  as  well  as- in  the  inatructions 
which  were  given.  At  any  rate,  it  was  in  direct  conftict  with  the 
judgment  of  this  Court,  in  LumpkitLtt  aL  vs.  Joneg^  (1  Kdly.  27,) 
as  to  what  constitutes  a  bonk  failure,  as  well  as  to  the  general 
'  tenor  of  decisions  in  this  country  upon  this-  aubjeot.  Siaie  tw. 
The  New  Orleaiu  Gas  Light  ^  BoMking  Company,  2  RobmwH'$ 
(La,)  Rep.  529.  Attorney  General  ts.  The  Bank  of  Michigam^ 
Harrington's  Ch.  (Jaieh.)  iL  315. 

[7.]  3dly.  Counselfor  the  defendant  below  and  in  error  argued, 
that  upon  the  dissolution  of  this  corporation,  the  debta  due  to  and 
from  it  were  extinguished  ;  and  that  nothing  could  aave  this  case 
from  the  operation  of  this  Common  Law  principle,  but  the  legis- 
lation which  had  intervened,  appointing  a  receiver  to  c<^lect  and 
pay  over  the  assets ;  that,  consequently*  all  proceedings  must  be 
conducted  in  his  nam^,  and  that  a  party,  who  daima  the  benefit 
of  this  legislation,  must  pursue  his  remedy  in  accordance  with  it^ 
The  Court  sustaiired  this  position,  an^ ruled,  that  the  action  could 
not  be  muntained  by  tbe  present  plaintiff»  bat  that  under  the 
Acts  of  1842  and  1843,  appointing  an  assigaeOf  auit  could  be 
brought  by  him  only*  and  by  no  one -else. 

In  the  opinion  of  this  Court,  the  right  of  the  .bill-holder,  under 
the  1 1th  section  of  the  charter,  to  hold  the  person  and  property  of 
the  stockholder  pledged  and  bound  for.  the  ultiiaace  redemption 
of  the  bills  and  notes  of  the  bank,  in  proportion  to  the  amount  ef 
his  shares  and  the  value  thereof-^  right  which  la  not  pniimry 
and  total f'  but  secondary  and  jircyerli^fMi/— ia  one  which  he  may 
lo  hia  own  nooM^  faefcra  orvfartte  jArMri^MMlaimi-^ 
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tfas  corporatioii— one  which  ia  whoUj  abotd  and  boyondihe  reach 
of  soy  legislation,  and  independent  and  hrespective  of  it:  Th6 
poiwer  and  duty  of  the  rceeiver,'  appointed  by  the  Le^sla- 
tarey  was  to  take  charge  of  and  collect,  as  early  as  practicable, 
the  dei>ts  and  demands  due  and  owing  to  Ihe  bank,  and  to.  pay  o^ 
and  dischargees  its  liabilities.  See  Pamphht  AcU,  1842, /».  3d,  tmd 
iSt3fps.  J21,  S2.  But  the,  recovery,  in  ihimciianf  eon'sthtitet  ne 
pmvt  of  the  assets^ofthe  bank,  but  is  a  supplemental  or  aupenUl*- 
died  iecurity,  for  the  benefit  of -the-  bill-bolder— one  which  he  ik 
muhorized  to  enforce,  in  hia  own  haifie,  in  an-action  of  ^eht  at 
law«  directly,  against  the  stockholder.  -. 

By  l|t  terms  of  the  original  grant  or  contract  with  the^vfern^ 
-Vient,  the  defendant  Became  liable  for  every  bill  or  note  idsnodTby 
the  bank,  .in  two  capacities— one  as  a  member  of  the  corporation 
-7-the  other  as  an  individual  stockholden  He  may  be  made 
chargeable  in  both  of  these  ways.  When  pursued  as  a  eorpora- 
iiur.  it  must  b6  at  the  instance  of  the  directors,  or  other  logaHy 
constitafed.  agents  of  the  corporation,  or  .stmie  satiafoctory  exif 
ciiie  must  be  rendered  for  not  doing  it  But  no  such  case  is4nade. 
1>y  this  record.  ■  When  this  defendant  made  himself  a  stockfiold-  / 
erby  subscription  or  purchase,  he  became  ultimately  boahd  to 
pay  the  bills  and  notes  of  the  bank,  by  an  express  stipulation,  to  I  \ 
which  he  voluntarily  assented  for  his  own  benefit,  and  hia  'indi* 
vijud  property  and  credit  *  were  thereby  pledged  to  each  hblder 
of  the  bills  and  notes,  to  fulfil  this  stipulation ;  and  it  is  upon  this 
andevtakingf  which  no  power  can  impair,  that  this  proceeding  is 
institute  Pennitnan  vs.  BriggB^,  1  Hopkin^  Chan.  R.  300 ;  .and 
liit.error,  8  CeuHfH'i  R.  3S7.  Bank  a/  FaugkkeepHe  vs.  Ibhdtmn^ 
M.  Weni.  R.  473.  CaUkman  V9.  HoimM,  4  J.  J.  Marsh,  Jt.  1. 
Drinkwater  v£  Pcrtktnd  Marine  Railway f  6  l^ep.  R.  35.  Slee 
^jBiooMf^ original ^aee  in  Chancery^  5  Johns.  CL  R,  366..  Ptoh- 
eeeiings  on  appeaif  19  Johns.  R.  456.  In  ihe  Court  ef  Errors,  20 
Jphns;  R.  66.  Spear  vs.  Qrantf  16  Mass.  R.  9.  Voee  -m.  Orant, 
15  Jlfiait.  iL  476; 

^I  woold  'merely  add,  that  this  is  one  of  a  new  and  peculiar 
ctaaa  of  cases*  which  owe  their  origin  altogether  to  recent  StatateSt 
inipaauig  a  personal  responsibility  upon  the  members  of  a- private 
corporalida,  in  case  of  the  neglect  of  the  corporate  tbody  to  pay 
iba  demftnds  which  it  has  incurred.  Ang.  Sf  Anu  on  CJorp,  555; 
Ike^OtaMcnlioiiatHx  0f  Aeac^SlaUiCw  faw 
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are  well  nlcul^teJ  to  protect  indmdualfl.  who  deal  with  corpora- 
tions, from  clanger  of  lo8»,  will  not  be  questioned.  True,  it  may 
be  said  that  tbe!*e  are  prirate  transactions,  and  that  it  being  op- 
tional with  the  people  to  deal  with  banks  or  not — to  take  their 
bills  or  refuse  them — the  law  is  not  to  be  stretched  for  their  pro- 
tection. But  every  bodT  knows  that  whatever  bank  notes  mar 
be,  by  the  ConttitutioM,  they  are  practically  and  in  fact,  in  a  trrcat 
measure,  not  only  a  fes^fif  tender,  but  the  only  circulation  in  the 
country.  The  bulk  of  the  community  have  no  discretion  to  re- 
ceive or  refuse  them.  The  currencv  consists  mostlv  of  these 
uotes.  Every  pi ni iter,  tradesman  and  »mall  dealer  must  take 
them,  or  be  exposed  to  the  greatest  inconvenience.  Troatees  of 
every  description— -laborers  of  every  class  are  exposed  to  risk  ; 
and  those,  generally,  arc  the  (greatest  sufle'i-ers  by  a  bank  failure, 
who  are  least  able  to  bear  the  loss.  It  is  the  duly,  then,  of  the 
Legislature  to  see  to  it,  that  i\\\s  paper  medium  shall  be,  if  possi- 
ble, truly  and  substantially  what  it  purports  to  be — the  represen- 
tative of  gold  and  silver.  If  it  is  made  ])enal  to  pass  spurious  coin, 
or  to  use  false  or  deficient  weights  andmeasure?,  it  should  be  con- 
sidered equally  so  to  inundate  the  country  with  irredeemable 
benk  notes.  Sufficient  measures  have  been  taken  by  the  govern- 
ment to  prevent  this,  by  compelling  the  iseuert  to  become  security 
in  person  and  property  for  their  payments  This  is  a  most  com- 
mendable policy ;  and  it  is  n(vt  for  us  to  hinder  and  thwart  its  aal- 
utary  operation. 

Knowing  that  this  decision  would  involve  principles  of  the  first 
interest  and  importance,  both  to  the  parties  and  the  public,  it  is  a 
great  relief  to  feel  an  unwavering  confidence  in  the  coiTectnoss  of 
our  ronclusions ;  for  there  is  no  mors  taopleasant  exercise  of  our 
duty,  than  to  he  forced  to  decide  where  we  entertain  doubts.- 

[8.]  The  Statute  of  Limitations  was  pleaded  to  the  action,  and 
is  insisted  on  in  the  brief  of  the  counsel  for  the  defendant.  Upon 
a  careful  examination  of  the  record,  however,  wa  do'  not  see  that 
it  is  legitimately  presented  for  our  determination.  I  will  only  re- 
peat now,  therefore,  what  fell  from  the  Court  in  dHiverimg  its 
opinion,  namely :  that  it  appears  to  have  been  long  sinee  settled 
in  the  English  Courts,  that  the  limitation  of  six  years  did  not  ex- 
tend to  the  case  of  an  action  of  debt,  founded  upon  a  statutory  li- 
abi]ity*-the  Statute  being  considered  in  the  nature  of  a  speeiahy. 
Ohm.  Dig.tiL  2faN|M.  t^.  16.    JfaMt  m.  F^p^l  Stmi.  Am 


AMERICUS,  JULY  TSRM,  1S5».;     '         419 

■  ■■  ■ ^.i      I  .-  ,.     .       I        -  ^         »  '      ^  .^  II*  ■       l"  ■ 

Doe  el  dam.  Gleduey.aB4  BDOther,  v«.-  DeaVotm. 

*  ■  >iii-  y  '  II.,  'ij  '".*.  '  ''  •      •   m 

Modsimi  99,  Harridgt^  ^.Sand.  /L  61,  ^.  Taltmy  rt.  J^uskiont 
^w.  Gut,  Bep,  513.  Aod  tbat  in  the  case  of  BMard  vt^  Bill,  (1 
i(ia9mC9  Rep,  243,)i>efore  thejCircuit  Court  of  the  Uuited  Statesi 
in  1817»  Judge  Story  reviewed  all  the  auth^ritiea  upon  this  aub- 
ject,  and  decided/that  the  Statute  of  Lhnitations  did  not  extend  to 
an  action  of  debt  against  the  0tockhol<iera.of  a  corporation^  found- 
^   led  on  a  statutory  liability.  -  ^ 

^•The  judgment  of  the  Court  below,  for  the  errors  specified, 
nujwt  be  reversed,  and  the  cause  remanded  for  further-  proctsed-: 
ings.  . 

■  M    ■ 


No.  79.—> 'Dos  ex  detk,  Samuel  G-LEDNEft  and  another,  adminiatnr^- 
tors,  ice.  plaintiffs  in  error,  vs.  Isaac  B.  Dbatoks,  defendant  in 
errer.-  .;.'.. 

p}  Taxeidae  to  the  State  are  a  general  lienapon  all  the  property  of  the  deh- 
tiir,  attaching  on  the  let  of  Jantiaty  in  ^ach  year. 

(JKllfh'ere  pmperly,  liable  to  tax,  irsold  nnder  exeeotioB  between  the  l^ 
.  JsBiiary  and  the  givuig  in  or  retam  of  the'iane,  and  ia .  ■i'f^erwardi  Mid 
naBer  exebation  to  pay  the  tax  due  by  the  defendant  iaexeGutioa:.  Md^ 
4h9f  the  pnrchaser  at  the  Tax  CoUectorNiaale  geti  a  good  title. 

'   Ejectment,  in  Suniter  Superior  C(mTt.     Tried  before  Judge 

Vakun,  Mar  Term,  }MU^ 

•  •*.-■  ..'  ■• 

'  Titis  waa '«|lMtioii  of  ejectment  by  the  administrators  of  At* 
ndd  Godwib^ti^'reeoyer  a  lot  of  land  in  Sumter  County.  .  De^ 
lendant  ckimiidiiiider  a  deed  from  the  Sheriff  of  Sumter' Co^uity, 
nMiidiBg  thac.the  land  had  been  loTicd  on  and  sold  on  the  tst 
JtMMiflay  Ip  ApA,  1841,  as  the  property  of  one  John  Deapvee^ 
PlaiikCiflr  deimed  under  a  Tax' Collector*^ -deed,  reciting  tbatllie 
pfoperty  bad  been  sold  on  the  let  Tuesday  in  December,  1MI> 
fikr  the  taxes  of  Jc^n  Deupree^-fbr  die  year  1841. 
\  T^e  Court  charged,  that  **  thelten  or  eecOrity  of- the  Scalterfbr 
tiHt  di^e  fesitt  J«>lHt  P6oai««  fin- tba  fear  19^ 'WM  dea 

m 
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like  this,  where  the  property  has  been  sold  under  a  general  judg- 
ment before  it'is  returned,  yet  after  the  tax  upon  it  has  been  im- 
posed by  law.     The   presiding  Judgd  does  not   seem  to  hold, 
that  generally  taxes  are  not  a  lien,  but  believes  that  the-  lien  WSB 
destroyed  by  the  SheriQTs  sale,  and  that  after  such  sale,  the  only 
"vCay  in  which  the  Sts^e  can. collect  her  taxes,  is  by  putting  in  a 
clahn  upon  the  filnd.    inasmuch  as  the  land  had  b^on  sbld,  the 
Ti^W  of  the  Judge  ^eems  to  be,  that  the  State  occupied  the  posi- 
tion of  a  favored  or  preferred  claimant  on  it,  and  failing  to  assert 
her  ^aim,  lost  it,  unless  the  sale  by  the  Sheriff  was  intended  to 
idefeatJ||ie  payment  of  the  taxes.     The  question  is  an  important 
ene,  and  it  will  be  necessary  to  consider,  generally,  the  quQstion, 
to'>^hat  extent  assessed  tax^s  are  a  lien  upon  the  property  of  the 
citizen,  And  if  they  are  a  lien  particularly,  whether  in  this  ca^ 
it  was,  as  held  by  the  presiding  Judge,  destroyed  by  the  sale  by 
the  Sheriit     The  right  to -tax  the  whole  property,  of  the.  citizen 
for  the  defence  of  the  State  and  the  support  of  the  government-,  ift 
not  a  questioYiable  proposition.     It  is  an  incident  of  sovereignty.'' 
All  property  which  vests  in  the  citizen  by  grantfrom  the  estate,  is 
liable  to  taxation,  without  a  reservation  of  the  right  to  taxi     That 
right  grows  out  of  the- right  of  the  citizen  to  governmental  pro- 
tection and  the  corresponding  obligation  of  the  government  to 
'prdkjM  him.  -  Revenue  is  indispensable  to  the  maintainance  of  all 
tkJtrfiriviieges  and  immunities  of  the  people-rit  is  also  indispensfi^ 
biff  to  national  independence,  without  which  individual  immuni- 
ties and  privileges  are  valueless.     Hence  it  is,  that  in  the' very  na- 
ture of  the  social  compact,  as  a  basis  upon  which  the  foundations 
of  g6vernment  are  kid,  the  property  of  the  citizen  is  pledged  for 
tlsBse  purposes— pledged  without  any  express  declaration  of  it 
pledge.     In  the  act  of  organizing  a  government,  the  pledge  is  im- 
pli6d«     It  is  f>Tae.of  the  -elements  of  national  being.     The  pdopfe 
-who  make  a'.gOTemment,  ipsojaceo,  assent  to  it.     This  inherent 
right  to  lay  and  collect  taxes,  may  be  limited  and  regulated  by 
the  fundamental   law,  as  it  is  by  the  constitution  of  our  unibo* 
The  amount  and  the  mode  of  assessment,  and  the  manner  of  col- 
lecting it,  lies  within  the  legislative  competency,  to  be  arranged 
^-om  time  to  time,  by  law^  according  to  the  public  exigencies.     In 
this  country  thep^ple  impose  the  taxes  which  they  pay,  through 
their  representatives,  and  the  taxing  power  is  not,  therefore,  likely 
to  be  abused.  -  Upon  these  principles,  it  has  been  held,  in  a  eis- 
TOL  viu  .61 
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tBr  State,  that  the  taxes  due,  in  the  abflenee  of  any  legialatiTe 
declaration  upon  that  subject^  are  aHOoortgage  to  the  excliiaioa  of 
any  other  lien  or  incumbrance.  The  deciaioii  goea  vpdn  the 
idea,  that  the  obligation  to  support -the  goremment  pr<^cedee  and 
is  paramount  to  every  contract  between  citizena ;  and -without  ani^ 
plifying  this  general  doctrine,  I  leave  it  with  my  condUrence.  2 
Bay's  Rep.  244.     4  Pctort*  IL  514.     4  Wheai.  42a 

However  sufficient  these  principles  may  be  to  sustain  the*  tax 
lien,  we  are  not  left  to  them  slone.    In  Our  judgemrent,  the  laws 
of  the  State  give  to  assessed  taxe^  a  lien  which  oiverrid^  every 
Other  security  or  incumbrance.     By  the  Hth  section  of  t]|p  Act  of 
1804,  which  is  still  of  force,  it  is  declared,  that  *'  the  taxes  impos- 
ed by  this  Act  shall  be  preferred  to  all  securities  and  incun^bnuides 
whatever.*'     Prince,  847.     This  section  creates  a  lien.     It  is  argu- 
ed that  it  only  gives  a  preference  or  creates  B,^gmde  of  debt,  in 
eentemplation  of  a  contest  with  other  securities  iund  incumbraa- 
ees.    Our  opinion  is,  that  it  creates  a  general  lien,  which  attachtt 
at  the  time  when  the^property  is  liable  by  law  to  taxation,  upon 
all  the  property  of  the  citizen.     It  is  true  that  the  phrasec^gy  of 
the  Acl  might  have  been  more  plainly  declaratory  of  a  Uen.    Bat 
what  is  its  effect  ?     A  legal  prefbrence,  that  is  priority,  is  given 
to  the  taxes,  not  only  over  all  incumbrances  whateveiv- such'  ss 
mortgages  and  judgements-— but  also  over  all  jecufMes— -aecuD- 
ties  by  title,  as  well  as  other  securities.     A  deed,  therefore,  upon 
private  sale,  will  not  defeat  the  preference.     It  inhibits  a  sale  to 
the  exclusion  of  the  taxes.     And  it  can  only  defeat  the  secuilty 
ofa'deed,  upon  the  idea  of  a  lien  on  the  prc^)er^«     If  m  title  hy 
deed,  upon  private  sale,  will  not  defeat  the  tax  Ken,  a  title  hy 
deed  upon  a  judicial  sale  will  not,  ajwtwri;  for*  Uie  hen  of  dis 
judgement,  under  which  the  purchaser  at  the  judicial  sale  gels 
his  title,  is  unquestionably  postponed  by  the  Act.     There  is  no 
particular  form  of  words  necessary  to  create  aBeo.    The  ptoia 
^import  of  this  Act  is  a  legal  preference  for  satiafiKtioii  mU  ^ikt 
property  of  the  person  taxed,  over  fvery  security  aad  every  m- 
cumbrance,  and  that  is.  a  lien.     The  Legiddturd,  no  doiiht,  inta&d- 
ed  simply  to  declare  the  great  fundamental  principle,  diat  the 
property  of  the  cidaen  is  pledged  to  the  exclusion  of  all  privafts 
#(mtracts — ^to  the  support  of  the  government    That  pHoeiple  aln* 
eidates  the  enactment.     If  the  lien  "exists  without  a  legislatife 
^MaratiMi    ifttbean  eleme<tafy  pdecipie.of 
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•qgiHzed  by  the-ablest  ^tatesmeor  it  can  hardly  be  presumed- tbat 
ibe  legirialttre  intended  to  inaoTate  apon  ptnd  weaken  it.  If  thft 
Act  only  creates  a  prefinrence  over  other  daiins,  it  is  available  Ibr 
lie  protection  of  the  State,  only  when  a  citizen  is  dead  and  his 
estate  i^  for  destribution,  or  when  he  is  iosolvehtt  or  when  there  ip 
a  fund  io  hand  for  distribatkm.  Upon  this  idea,  it-  loolts  to  mar^ 
shaling  assets,  ^nd  in-  case  of  the  alienation,  haka  Jide,  of  pnK 
perty  by  private  sale,  tiiis  construction  would  wholly  de^t  the 
secorityof  the  State.  In  this  very  case,  aa  I  shall  show,  it  would 
•defeat  the  collection  of  (axes  c^gether.  I  do  not  mean  io  seya 
tfiat  w^m  the  money  pf the  citizen  is  in  tho  hands  of  the  Court,  and 
the.  tax  is  in  a  situation  to  be  presented  as  a  claim  upon  at,  that 
ihal  claim  w^ttld  not  be  good.  K  the  Act  creates  a  lien  on  pro« 
perty,  the  lien  equally  attaches  aipoA  its  proceeds.  But  insnch^ 
case,  I  do  not  believe  that  the  lieh  of  die^tate  would  be  lost  by  its . 
agent  failing  to  put  in  a  claim  upon  the  fund,  upon  the  principle 
that.Bo  kuket  can  be  imputed  to  the  State*.  It  is  not  enough  •to 
say,  that  thtf-  collector  and  his  security  would  be  in  that  case  Ha^ 
hie,  Ibrthat  liability  is  only .  a  Qumulative  security  for  the  States 
Tlpe  lien  is'a  general- one.  The  whole  property  is  bound  for  the 
taxes.  That  it  is  not  confined  to  the  specific  property  upoti 
wiiich  each  item  ef  the  tax  arises,  is  manifbst  in  this.  The  law 
laqttires  -the  personal  estate  first  to  be  sold  to  pay  the  tax,  and  if 
aQM»  or.  not  enough,  ^then  the^  real  estate.  Accordingly^  taxes 
Originating  on  lands  may  be  paid  out  of  the  personal  estate,  and 
mc9  verso.  :  It  takes  effect. when,  by  law,  in  each  and  evei^y  year 
ilie  propeity  is.  made  tax^ible— that  is  to  say,  on  the  first  of  Jaaa« 
try.  It  is  the  imposition  of  the  tax  by  law  which  appropriates; 
if  needs  b^,  the  property  of  the  citizen  to  the  public  use. .  The  11$ 
eut  therefore,  Sees  not  commence  only  with  the  return  of  the  pro{»» 
efty*  or  with  theretu^m  of  the  dig^A  by  the  Receiver  to  tho  C^ 
ketor,  or  vrilh  '.the  issuing  of  execution  to  enforce  paymeaC 
AuUcy,  15.    8  WdUi  ^  Searg.  IL  449. 

it  ia  argued  that  .the  taxes  are  not  a  lien,  from  certain  provis* 
ions  of  the  tax-law-^-euch  as  that  which  declares  all  sales,  mada 
to  prevent  their  payment,  void — that  which  makes  diem  fint  to 
be  paid,  in  ease  of  the  death  of  the.debter,  and  charges  the  adp 
ministrator,  personally— *and  that  which  charges  the.  mortgagii^ 
wi^.the  tax  due  upon  the.  mortgaged  property.  These  provis* 
4#wisf  law  do  not  set  aside  the  Jien  erealed  by  Iba  Ulh  Mtioni 


464  .  SUPREME  COURT  OP  GEORGIA. 


Doe  ex  ^em.  Gleduey  md  another,  v»,  Deavors. 


nor  arc  they  incompatiblo  with  it.  Some  of  them,  it  may  bo»  are 
unnecessary — as  for  example,  that  which  declares  void  all  gifts 
and  conveyances,  Sec,  made  to  avoid  the  payment  of  taxea.  If 
thert;  is  a  lien,  this  provision  is  useless..  All  these  thingSt  and 
others-— for  example,  the  summary  process  with  which  the  Col- 
lector is  armed  to  collect,  and  the  prohibition  of  all  judicial  intcc- 
ie/ance  between  the  State  and  the  debtor,  look  to  the  same  end, 
and  that  is  the  prompt  and  neccBULry  payment  of  the  taxes.  The 
State  must  have  her  revenue,  at  all  hazards.  Hence  tliese  vari- 
ous stringent  provisions  of  law  to  constrain  payment.  Prompt 
collection  is  as  necessary  as  the  lien.  But  if,  in  all  cases  of  eale  of 
the  property,  as  here,  the  State  is  to  rely  upon  the  fund,  she  may 
be  delayed  by  litigation,  and  is  really  made  dependent  upon  ju- 
dicial intcrfcrance.  She  must  put  ill  her  notice,  or  file  her  in* 
junction — a  wait. the  regular  time  for  a  hearing— <Lbide  delays> 
continuances  and  collateral  issues.  In  short,  she  is  no  better  $}K 
than  tmy  other  judgment  creditor.  No;  To  collect  taxes,  the 
State  moves  with  uncontrolable  power  directly  and  mstantane- 
ously  u]>on  tlio  property;  and  if,  in  the  exercise- of  this  stem  but 
necessary  attribute  of  sovereignty,  the  citizen  is  it^ured,  his  only 
redress  is  by  petition  to  the  Legislature. 

[2.]  In  the  case  made  in  this  record}  if  the  doctrine  of  the  Court 
prevails,  and  in  all  like  cases,  the  tax  Will  be  lost  to.  the  State. 
Here  the  Sherifi*  sold  in  April.  The  land  sold  was  taxable  on  the 
first  of  January  preceding.  At  the  time  of  sale,  the  land  had  not 
been  returned  to  the  Receiver — the  Collertor  knew  not  that  it 
was  taxable  as  the  property  of.  the  defendant — he  .had  no  power 
over  it— he  could  put  in  no  notice  to  retain-^he  could  institute  no 
process  to  hold  up  the  fund.  The  Sheriifi  officially,  /;ould  know 
oothing  of  the  claim  of  the  State  for  taxes.  He  was  not  restrain- 
ed from  paying  over  at  once  the  proceeds  of  the  sale  to  the  judg- 
ment in  his  hands ;  and  if  paid,  then  all  means  of  security  to  the 
State  is  lost  forever.  The  Collector  and  his  sureties  would  not 
be  liable,  for  he  could  not  be  in  default.  So  it  would  be  in  any 
ease  whore  there  is  a  bona  fide  sale  of  property  intervening  the 
first  of  January  and  Jhe  returli  of  the  digest  of  taxes  to  the  Col- 
lector, whether  that  sale  be  private  or  judicial.  The  consequence 
of  this  doctrine  would  clearly  be  a  loss  to  the  State  of  no  incon- 
•iderablo  amount  of  her  revenue,  jtnd  a  serious  injufltice  to  the 
tMc  paying  poftion  of  the  people.    - 
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■J"'- '  ■  ■     ■•  ■    . — ■ »-* — • — ■ 1 -* 

• '  In  the  case  before  met  the  C  ollector  Iras  porsued  th  ^tetirse  which 
-the  law  points  oat.  When  the  tax  jvras  collectable,  and  defiiult  in  • 
pttyment  made/,  he  issued  his  execution — the  land  is  le^ed  on 
anstsold.  The  question  put  by  one  of  the  counsel  for  plaintiff  in 
arror,  (Col.  Brown »)  is  conclusive  of  the^asie.  Jf  these  proceed- 
ings are  authonxed  bylaw,  (and  that  they  are,  uooneqjiiest'iosis) 
dpet  not  tkepurekaser  get  a  title?  .If  he  docs  not,  then  the  State 
has  devised  an  ingenious  piece  of  statutory  mechanism, ibr  the 
purpase  of  entrapping  her  citizens.  The  previousr  purchaser 
b.as  no  right  to  complain,  for  the  tax  lien  is  by  public  law,  and' 
he'  is  presumed  to  buy  with  notice. 

In  the  argument  of  this  cause,  the  defendant  in  error  relied  upon 
the  decision  of  the  Supreme  Court  of  ihe  United  States  in  (hn- 
rad  V8.  The  Atlantic  Insurance  Company  of  New  York,  1  Peters  38G. 
That  decision  places  a  construction  oivthe  GtHh  section  of  the  Act 
of  Congress,  passed  in  1799,  which  is  as  follows:  **In  all  cases 
of  insolvency,  or  when  any  estate  in  the  hands  of  executors,  ad- 
aaiojatrators  and  assignees,  shall  be  insufficient  tq  pay  ^l  the  debts 
due  fpon>the  deceased,  the  debt  or  debts  due  to  the  United  States 
shall  be  first  satisfied;  and  any  executor,  administrator,-or  assign- 
f^*  or  other  person,  who  shall  pay  any  debt;  due  by  the  person 
or  estate,  for  whom  or  for  which  they  are  acting»  previous  to  the 
debt  or  debtflbdue  to  the  United  States  from  such  person  or  estate, 
b«ng  first  duly  satisfied  and  paid,  shall  be  answerable  in  their 
^  own  person  and  estate,  &c."  The  Supreme  Court  held,  that  tbe 
priority,  thus  limited  in  behalf  of  the  United  •  States,  was  not-  a 
light  that  superseded  and  overruled  an  assignment  made  by  the 
debtor,  ttnd  subjected  the  property  se  assigned  *o  execution ;  but 
-was  a  right  of  prior  payment  out  of  the  general  funds  o£  the  bebtor, 
in. the  hands  of  the  assignee.  This  decision  is  inapplicable  to  the 
present  ease..  A  similar  provision  of  law  is  made  in  this  State' 
when  a  debtor  for  taxes  dies  between  the  time  of  giving  in  his 
tlHcee  and  the  payment'.  A  pHority  is  created  in  behalf  of  the 
State  for  thetax,  and  the  administrator  is  bound  to  respect  that 
^drity;  at  the  peril  of  personal  liability.  Prince^  847.  If 
this  were  the  only  provision  of  our  law  on^the  subject,  the^ques-  :»' 
don  would  be  very  difierent.  We  should  construe.it  as  the  Su<4 
pireme  Court  did,  ^  like  law  of  Congress^  as  giving  a  right  -only  of 
prior  payment.  But  it  is  not.  In  the  sjune  section,  the  Legisla- 
ture declares  that  ihe  taxes  shall  be.prefe(red  tcr  aU^ecttrities  and 
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incanhniDceB  whatever.  As  before  atated*  the^  priorit j.  giTen  m 
ctfke  a£  death,  ia  Ciraiulauve,  and  inteDded  to  secure  prompt  pay^ 
ment  of  taxes.  The  law  of  Congreas  does  doC  pretend  to  gifa 
to  the.United  States  a  lien — it  only  pretend^  to  create  a  prejbr* 
enee  in  the  ea#ef  stated,  of  imsehency,  &c  It  cannot  be  enlarg^l 
beyond  its.  terms.  Our  law,  in  general,  terms*  conveys  a.  prefer- 
ence^over  all  imeumbroMcet  and  i€curitie9f  andf  aa  we  think,  cre- 
ates.a  lien* 
•Let  the  judgment  he  reversed. 


Nor  80.— ^Daniel   HieiiTowEa,  plaintiff  in  error,  vw.  Dozna 

TtaORNTON  and  others,  defendants. 

[l.|  At  Cdmaaoii  Law,  upon  tho  di«R>lfitio&  of  a  oofpontioD,  die  dthu  dnet* 
and  from  it  are  eztingaUhed. 

[2.],  The  individuali  who  compose  a  coqwration,  (and  a  oorpofatioB  Mfg^" 
gate  ia  nothing  more  than  an  association  of  individuals,)  ipaj,  hj  nmUntt 
■  or  in.  law,  incui:  liabilities,  during  its  existence,  which  will  surriTo  thjBcfatf* 
tor. 

p.]  Unpaid  tubscriptionf  to  the  capital  stock  of  a  con^pany,  are  corpotita 
property,  which  «an  be  reached  by  the  creditors  in  a  Ooort  of  Bqiiitjr,  aad 
this  right  exists  entirely  independent  of  anj  statatoiy  proriaiott. 

£4.]  A  Court  o/  Equity  -will  provide  a  ren^y  to  enabU  the  oradiion  to  a|h 
propriato  this  tnist  fundi 

[5.J  The  doctrine  of  I>r.  igafaija'scaae,.(l  Ceses  m  Ch.  904,)  qaeationed. 

[6.]  I^e^isktive  Acts,  aa  wo)l  aa  |he  deoices  of  Ooorts  of  lato  jean»  eviaesa 
aoonder  and  purer  morality^  with  regard  to  the  liabili^  of  nmaeyeA  way 
rations. 

[7.]  It  is  the  amount  of  shares  mtkmribed,  and  not  the  nuns  aeftmffji  patf  f% 
which  cohstitntes  the  eapiul  tioek  of  a  company. 

J  The  sabacription  for  stock,  is  a  debt  which  the  oorppration  mi^  caH  in  to 
Mtisfy  the  creditors.  *  . 

t9.]  The  eqnity  pf  the  creditor  is  equally  strong  where  the  stockholder  hai 
ooatraoted  to  pay— bnt  fiuled  to  do  00— his  portioaof  theeipHils%Mk,Mr 
where  it  ha*  tffea  p«d«i  and  stewaais  witlidmw% .« 
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[10.]  The  right  to  have  the  wtpmid  aioek  cslled  in  to  bxtingaith-  ooutanding 
4ebCs,^  it  M  cl^sr  and  strong  o^Sler  aa  before  the  diitehition  of  the  corporation. 

£11.3.  It  hat  hfien  held  in  South.  O^roUna,  that  the  stockhoklera  can  he  made 
liable  to  the  creditprs  beyond  the  amount  of  their  capital  stock,  tudcM  their 
l{ability  is  restricted  by  the  charter. 

p9l]  A  distinction  attempted  to  be  taken  between  the  liabiKty  of  mone^red 
o»rporationi  an4  rail-rt>ad  and  muralkctoring  companies,  none  in  reality 
*  axisti ;  if  any  difference,  agamtt  the  former. 

[13.]  A  periodical  madneu  seems  to  penrade  erery  section  of  the  eonatry  in 
■    the  business  of  banking,  leading,  necessarily,  to  •mt  wmeM  and  ooBseQoent 
iepreeiajiom.     It  is  the  doty  of  the  govemiiient  to  guard  against  this  mischief; 
and  the  regulations  provided  by  law  for  this  purpose,  instead  of  being  re- 
laxed, should  be  rigidly  enforced  by  the  Courts. 

{ll."]  The  provision  in  this  and  other  charters,  for  the  forfeiture  of  stock,  is 

for  the  beneJU  of  the  earporoHoH  to  <x>erce  punctuality  in  the  payment  of  in- 

alalments,  Imd  in  case  of  failure,  to  afford  to  the  company  a  speedy  method 

.  of  converting  the  stock  into  cash ;  and  was  not  intended  as  a  prMlege  to  the 

eiockholder  to  abandon  his  subscription. 

[tf.]  The  power  to  sell  the  stock  of  a  delinquent  stockholder  it  ^emmmlmthte 
TtmeAji  and  does  not  impair  the  right  to  compel  payment  by  action. 

[16. 3  This  being  a  case  of  direct  and  purely  technical  trust,  not  cognisable  at 
law,  but  falling  within  the  proper,  peculiar  and  exclusive  jurisdiction  of  a 
Ooort  of  Equity,  is  not  subject  to  the  Statute  of  Limitations. 

[IT.l  On  a  motion  to  dismisi  a  hiU  for  wmi  of  e^Uf,  the  question  at  to  jpor- 
Ilb#  dioet  not  legitimately  arise. 

[Mb}  Isord  Hardwifh  is  reported  to  have  said,  that  a  bill  will  never  be  dismisi* 
'«i  for  Want  of  paiiies ;  and  this  is  true,  provided  the' necessary  parties  can 
^)be  made ;  and  leave  will  be  granted  to  make  new  parties,  either  hy  an 
iBMBdment  or  a  supplemental  bill.  •  - 

[19»]  If  it  is  apparent  that  parties  cannot  be  made,  and  there  can  be  no<deeree 
without  them,  the  bill  will  be  dismissed. 

[90.3  The  Legislature  having  recognised  and  ratified  the  appointment  of  a 
veeeiver  or  assignee,  made  by  the  stoekholden  before  tl\e  forfeiture  of 
'  iimi  charter,  the  duty  of  ealHng  in  the  wtfmid  eteek  to  discharge  debts,  de- 
Tolves  properly  upon  the  trustee. 

pl;3  If  the  trustee  fraodolently  combining  with  the  slo^holders,  neglects  or 
mfosas  to  do  bis  dnty,  the  proceeding  may  be  maintained  dhrectly  hy  the 
evsditor  in  his  own  name  against  the  stMkholders,  making  the  receiver  a 
futj  dafcndant  to  the  case. 

.  Ifk  Bqaity,  in  Muscogee  Superior  Court.    Deotsioii  bj  JTodgvi 
ALXUjmmM,,  May  Term,  1850.  ^     " 

.  "ne  bin  in  this  case  was  filed  by  Daniel  Higbtower,  alleging 
AiiWwaaii  j«l|pDeat  creditor  eTAe  PfauMrt*  Medbariks' 
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Bf^  §126d.  Wood  99.  Dummer,  3  Masmt,  308.  JVeoi/r  v#.  JBdiiZ; 
qfPore  GAMOMf  6  Snude  4r  ManhalU  357,  Afumma  9#.  Potomac 
drnpamy,  B  Peters,  281.  ^<m«  tv.  6rtf«^  15  Afa«r.  505, 517  and 
6S^  Spear  vs.  Crrdmt^  16  Mass.  9  <»Mi  15.  Bf^aknet/  vs.  Farm. 
^  Mechanics'.  Bank  (^  GreeHedstie,  17  Sefg.  S^  Ratdet  65.  LtH" 
ddlvs.  Benioi^  4*  Kenedy,  6  Jtfu#.  364.  That  whm  the  rights  of 
c  party  plaintiff  .depend  upon  the  fSusts,  that  an  awAenment  was 
siada  bj  a  bank,  he  mtist  prove  them,  notwithstanding  they  are 
teeited  in  a  public  Act  of  the  Legislature.  Dougherty  vs.  Bo- 
Omne/l  Ga.  R^.  90. 

H.  Holt  and  Stuhgbs,  ibr  defendant  in  error,  insisted —  - 

..'1st.  That  the  complainant  shows  by  his  own  bill,  that  at  the 
time  he  ctealt  with  said  bank  and  became  one  of  its  depositors,  its 
charter  had  been  violated,  and  proceedings  had  been  sued  out  and 

*  were  pjsnding  for  the  forfeiture  thereof.    Of  this,  he  ^ad  notice 
Both  by  lir  pendens  and  public  law. 

.The  principle  is  without  controversy,  that  if  one  deal  with  an 
Mgoajt,  himself  having  knowledge  ofliis  want  of  audiority,  or  thi^t 
hm  u  maladministering  the  affairs  of  his  principal  or  transcending 
fte  limits  of  hi^  authority,  the  principal  is  not  thereby  bound, 
faJeyon  Agency f  ^00.  Story  on  4gcncy,page  546,  623,  §(442, 
482v .  i  Eap.  Reps.  890.  Cowen  and  others  vs.  Simpson^  14  Mass. 
'  A;:  58,  Wyman  vs.Halloweiiand  Augusta  Bank,    ft  Mason's  R. 

*  3.'    BeUotes  vs.  the  same.    4  Smede.  ^  Marsh.  312,  Lake  et  al.  vs. 
'  Mtunford.    I  Speer^s  R.  433,  St€Ue  vi.  Bank  -io/*  SofUh  Carolina. 

17  Mass.  28,  Sakm  BaiA  vs.  Gloucester  Bank.     1  KeUy,  27.     13 
OkiOf  12,  269.     1  Sup.  to  U.  S:  D.  436.    7  Ga.  S.  C.  SO.    10 
Metcalf,  325,  369^.    2  Sup.to  TI.  S.  i>.91. 
..  Sd*  Said*  bin  is  defective,  for  the  want  of  proper  parties. 

1.  It  is  ft  ereditor's  bill,  and  by  an  individual  creditor,  showing 
^^pbn  its  face  that  there  are  other  creditory,  without  showing,  who 

t^y  are  or  the  amount  of  their  claims.  •    ^ 

2.  It  shows  diat  there  are  other  parties  (atockbblders,)  alike  lia- 
bicf  with  the  defisndants  sued,  and  alleges  no  Sufficient  reasons  and 
escaaes  why  they  are  not  made  parties, 

-    3.  If  Jhe  complainant  can  be  excused  from  making  other  par- 
ses complainants  and  defendants,  then  we  insist  that  the  names  of 
the  omitted  parties,  the  atnount  of  their  daims  a^  the  extent  of 
^toi.  tm.  62  *     . 
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their  liability,  &:c*  ^ould  have  been  set.fbtth.  2  Slory^M  Eq^ 
§1526.  2  Mason's  Reps.  190,  6,  West  vs,  Randall  et  al.  4  Ga. 
Sup,  Ce,  586,  Rice  vs.  Tarwer  et  al.  5  Ga.  Sup.  Ct  28»  W^ 
et  al.  vs.  Strange.  6  Ga.  Sup.  Ct.  468,  Smith  Sf  Shorter  vs.  Mitck- 
ell.     7  Ga.  Sup.  Ct.  98,  Carter  et  al.vs.  McDaugald  et  aL 

3d.  The  demand  of  the  complainant  had  its  origin  in  a  certifi* 
cato  of  deposition,  and  nqw  exists  in  a  judgment  rendered  there* 
on.  The  stockholders  (as  such)  are  not  and  never  were  liable  for 
either  of  such  demands.  Prince's  Dig.  127,  '8.  1  Kellijft  435, 
Collins  vs.  Central  Bank  et  al.  1  Kelly,  i(Sh  Bullard  tt.' Central 
Bank.  Angel  Sf  Ames  an  Cor.  546.  14  Mass.  58,  supra.  4  8m. 
^  Marsh i  312,  tupra. 

4tb.  Admitting  the' existence  and  legal  effect  of  the  Act  of  in- 
corporation at  the  filing  of  the  complainant's  bill,  then  we  insist — 

1st.  That  none  but  the  board  of  directors  had  authority  to  call 
Jbr  instalments  upon  stock. 

2d.  That  they  could  only  make  such  calk  in  terms  of  and  in  the 
manner  pointed  out  in  the  Act  of  incorporation. 

3d.  If  the  complainant,  or  any  other  than  the  board  of  direct- 
ors, could  make  sKch  calls,  it  could  only  be  done  in  the  manner 
and  a'ccording  to  the  form  provided  and  fixed  in  the  charter. 
Prince's  Dig.  125.  8  Coioen,  387,  Briggsvs.  Pennyman,  Spencer, 
J.  5  Mass.  491,  Gilmore  vs.  Pope.  See  also,  10  Mass.  334.  14 
Jl  R.  238,  Dutchess  Cot.  Man.  vs.  Davis.  3  Ala.  Rep.  666.  5 
Ala.  Rep.  403.     11  Ala.  Rep.  472. 

5th.  A  judgment  of  forfeiture,  without'  condition  or  saving,  is 
alleged  to  have  been  rendered.    Then,  no  demand  remains  to  the 
complainant,  and  no  liability  rests  upon  the  defendants.     Angd 
Sf  Ames  on  Cor.  750.     2  Rentes  Com.  305  to  315.     3  Burrtno^  R. 
1866,  Colchular  Cor.  vs.  Seaher.     3  T.  R.  199,  The  King  vs.  Past- 
more.     3  Smede  ^  Marsh.  791,  Bank  of  Miss.  vs.  Wren.    8  Pet. 
Rep.  281,  Mumma  vs.  The  Potomac  Co.     10  Paiges  Gk.  R,  541, 
W.  Sf  J.  James  vs.  Woodruff  et  al.     Angel  ^  Ames  on  Cor.  482,  §8? ' 
493.  §14.     7  Ga.  S.  C.  80.     13  Ohio.     10  Met.     6  8.  ^  M.  sup. 
6th.  The  -fifth  proposition  assumes,  as  the  bill  alleges,  that  die 
judgment  of  forteitiire  is  absolute  and  without  condition  or  sav- 
ing, and  it  is  in  fact  so  rendered.    It  may,  boW^Ver,  enter  into 
the  consideration  of  this  Court  to  enquire  how  far  the  cbnsequen- 
MS  of  &e  fbrfia^re  are  saredby  the  Acts  of  the  liegislatax^f  pnn 
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Tiding  for  iu  reodition  and  fixing  tbe  rights,,  liikbilities  and  reme- 
diiM  of  debtors,  creditors  and .  stockholders^     We  insistr— 
-     lat.  That  by  their  j^ovisiQns  and  savings,  no  right  remains  or 
is  saved -to  the  complainant  to  sue. 

4td.  Tliat  no  duty  or  obligation  rests  on  tbe  defendants  in  this 
•Eany  proceeding,  either  in  a  Court  of  Law  or  Chancery,  to  aa- 
-■#irer  bis  demand.  Primce^s  Big,  125,  '6,  '7.  .  Pamphlet  AcU,  1840 
—27,  1841—29,  1842—29, 1B43— 21.  5  Go,  Sup.  C^.  JRc^.239, 
MM  ei  al.  vs.  Carf,  assignee.  2  McMuUen,  439,  StaU  vs.  Bank 
qf  Charleston.  6  Al€u  Reps,  289,  Crawford  vs.  Planters  ^  Med. 
Bank.    8  PeterSf  281,  supra.     1  ^elly,  27.  •  7  Ga.  8.  C.  80,  supra. 

^7tb.  We  insist  upon  the  Statute  of  Limitations,  as'  a  bar  to  the 
complainant's  rights,  if  any  otherwise  WQuld-  remain  to  him.  Is 
ic-repfied  that  it  is  a  trust  fund  in  the  hands  of  the  defendants, 
which  tbe  complainant  is  seeking  to  pursue  ?  When  did  the  re- 
lation of -trustee  and  cestui  que  trust  happen,  and  when  did  it  oease 
to  exist  t  When  did  their  intdrest  become  adverse?  Angel  9f 
Ames  on  Cor.  5^6.  19  J.  R.  477,  Slee  vs.  Bloom.  8  Cowen,  391, 
Briggs  vs.  Perryman,  St  Story's  Eq,  f  1521  a,  page  989.  5  (7a. 
8mp.  Gt.  486r  Dickman  vs.  McCamy.  8  Ga.  Sup.  Ct.  1,  Pender- 
grast  et  al.  vs.  Foley,  admW^  Ihid^  97,  Keaion  vs.  Crreentoood.  2 
MeMullen,  439,  supra.  1  Speers^  433,,  supra.  1  Ktllyt  27.  7 
€ta.  S.  C.  S(^f  supra. 

8th.  If  the  defendants  are  liable,  it  is  upon  a  promise  or  con- 
tract to  pay,  express  or  implied.  To  pay  whom  and  when  f  As 
between  them  and  xho  complainant,  no  promise  or  consideration 
has  passed.  5  Mass.  JR.  491,  Gilmore  vs.  Pope.  10  Ihid,  334,  su^ 
pro*     14  Jl  iL  238,  ncj^ra. 

9tfa.  The  complainant  is  seeking  tbe  recovery  of  a  demand 
against  an  insolvent  corporation,  and  taking  bis  own  allegations 
most  strongly  against  himself,  it  was  so  when  be  acquired  bis  de- 
mand. He  should,  therefore,  have  shown  by  bis  bill,  to  entitle 
bim  to  any  relief,  when,  how  and  at  wbat  cost  he  acquired  his  de- 
mand, as  be  is  only  entitled  to  recover  sq  muck  as,  and  no  more 
tban  it  cost  bim.     1  KeOy,  435,  461.    6  Paige's  Ch.M.  466. 

By  the  Cmit^.— Lv^ifkin,  J.  delivering  the  opinion. 

The  case  made  by  this  record  is  simply  this:  A  judgment  cred- 
itor .of  dw  Isce  Planters  Ic  MeehudBs'  Bank  of  Colnmbuat  iMving 
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prosecuted  his  claim  against  the  corporation  to  maUventyt  filed 
hifl  bill,  alleging  that  the  corporation  was  dissolTed,  hoth  in  ^fiui 
and  infirm,  and  praying  that  die  stockholders  of  the  bank,  wboy  it 
was  averredt  had  paid  only  twenty-five  dollars  on  the  share-— the 
capital  stock  being  one  million,  in  shares  of  one  hundred  doDats- 
each — might  be  decreed  to  pay  into  Court  such  sums  on  their  $ah 
jMtW  stock  as  should  be  snflicrent  to  discharge  the  complainant's 
demand. 

Are  these  unpaid  subscriptions  corporate  property,  and  can 
they  be  reached  by  the  creditors  in  a  Court  of  Equity  t 

f  1.]  Upon  the  threshhold  of  this  discussionv  we  am  met  with 
die  Common  Law  principle-— that  upon  the  ^ssoludon  of  a  corpo- 
radon,  the  debts  due  to  and  from  it  are  exdngnished.  A  doc> 
trine  which  resuhs,  necessarily,  from  the  fact,  that  the  corporadou 
having  expired,  whether  by  its  own  limitation,  by  surrender, 
abandonment  of  its  members  or  judgment  of  dissolution,  thete  i9 
no  one  in  law  to  sue  or  be  sued. 

[2.]  But  it  does  not  follow, 'that  die  individuals  Who  composed 
this  corporation,  (and  corporadons,  aggregate,  are  but  a^socia- 
dons  of  individuals,)  may  not,  by  comtradl  or  m  iaVf  have  incurred 
liabiHdes  which  will  survive  their  charter,  and  which  will  he  en- 
Ibrced  at  Law  or  in  Equity,  according  to  the  drcumatances  of  the 
case.  In  the  case  of  Ltate  and  Marru^  just  decided,  the  liability 
was  by  comirdcit  and  a  common  acdon  of  debt,  as  provided  fiirby 
tbe  charter,  was  found  to  be  an  ample  remedy. 

[3.]  Here  the  liability  is  efuiiahU  only,  resulting  from  the  mh 
dertaking  of  the  defendant  to  the  cbrporadon— that  he  would  sab* 
acribe  so  much  to  the  capital  stock  of  the  company.  After  hsr* 
ing  acquired  credit  and  contracted  debts,  upon  the  fidth  of  this 
subscription,  the  company  has  failed,  and  iu  franchise  been  seised 
into  the  hands  of  the  State,  upon  ^uo  witrramio.  Will  not  the 
party  be  bound  in  Equity  to  fulfil  hia  promise  ? 

[4.]  And  will  not  a  Conrt  of  Equity  provide  a  remedy  to  cobh 
pel  him  to  perform  his  just  obligadons,  notwithstanding  the  disso- 
lution of  the  corporadon  f 

When,  upon  quo  warranto^  the  franchise  of  the  City  of  London 
was  recalled  by  the  King,  their  right  to  sue  as  a  corporation  ceas- 
ed ;  but  their  liabilities,  in  the  capacity  they  had  sustained,  weie 
not  extinguished,    -fi  Sl  IMaU,  1087. 
Judge  Story,  intreadngof  fa^MfrMte,say8,Uiattodiiah0ad 
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if  be  referred  that  clsos  of.  cases,  where  ike  stock,  and  i>ther 
property  of  priyate  corporationa*  ia  deemed  a  trust  fund,  iot  the 
jMymeDt  of  the  debts  of  the  corporation.  So,  that  the  creditors 
have,  a  lien  or  right  of  priority  of  payment  on  it,  in  preferenc!^  to 
an  J  of  the  stockholders  in  the  corporation.  Therefore,  if  the  ccm:- 
poration  in  dissolved,  the  contracts  of-  snch-  corporation  are  not. 
tliareby  deemed  extinguished ;  hut  they,  survive  the  disselutiau  of 
ike  eorporationy'Bxid  the  creditors  may  enforce  their  claims  against, 
laj  property  belonging-  to  the  corporation,  which  has  not  passed 
into  the  hands  of  a  bona  fide  purchaser ;  for  such  property  will  be 
farid  affected  with  a  trust,  jmmarily  for  the  creditors  of  tlie  com- 
pany, and  subject  to  their  right,  seeondarily  for  the  stockholders,. 
'  in  proportion  to  their  interest  therein.  Ujton  the  like  groundf  the 
capital  stock  of  am  incorporated  hank  is  deemed  a  trust/undjor  all 
the  dehts  qfths.corporation,    2  Star.  Eg.  Jur,  §1252. 

.  We-baye,  then,  the  authority  of  this  great  Judge,  fur  holding 
^that  the  capital  stock  of  this  hank  is  deemed  a  trust  Jund^  for  the 
,  payment  of  complainant's  den^and.    What  constitutes  the  capital 
stack  of  this  corporation,  we  shall  see  hereafter. 

-  [^.J  I  shall  pass  over  the  English  adjudications  upon  this  sub- 
ject, and  .espeicially  the  leading  case  of  Dr.  Salmon  vs.  The  Ham- 
hofmigk  Company f  {I  Cases  in  Chancery ,  204,)  not  because  I  do 
HOC  believe  that  the  doctrines  which  it  contains  are  in  peribct  ae- 
eordance  with  the  well  established  principles  of  law  an4  equity, 
bat  because  doubt  has  been  expressed  as  to  the  authority  of  this 
oaae;  I'Fonh.  Eq,  2.^1,  note.  And  I  deare  thai  the  equity  juris- 
dBction,  whic)i  is  here  sought  to  be  maintained,  -may  rest  upon  a 
.fiHiadation  that  cannot  be  shaken.  Su£Bicient  to  say,  then,  that  in 
ik^prqfessianfU  opinion  of  Chancellor  Kent^  read  on  the  argument 
of  Nevitt  tM.  Bank  of  Port  Gibson,  (6  Smede  if  Marsh.  513,)  he 
asserts  that  th^re  is  not  an  instance  in  the  English  law,  in  which 
die  funds  of  an  insolvent  or  forfeited  moneyed  institution,  have 
.becm  permitted  to  be  abandoned,  and  creditors  denied  redfess 
and  payment  out  of  then^;  and  he  adds-— chat  to  permit  the  odi- 
ous and  obsc^te  doctrine  of  ancient  date,  befoi^e  moneysld  institu- 
tioDB  were  introduced,  to  be  now  applied  to  the  dissolution  of  a 
bank,  peiiiaps  by  its  own  mismanagement  and  abuse,  so  that  all 
its  assets  were  to  be  considered  as  dispersed  to  the  wind,  without 
any  owner  or  power  any  where  to  collect  and  justly  apply  thetn« 
would  he  a  disgrace  to  any  civilized  State. 
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[6.]  But  this  lie  fmvf^  cannot  take  place,  inasmuch  as  the  im« 
proved  and  enlightened  administration  of  equity  jurispnidenoe, 
in  every  part  of  the  country,  has  taught  and  established  sounder 
and  juster  doctrines  ;  and  that  this  is  apparent  in  the  leginlative 
Acts  and  in  the  decrees  of  Courts  of  Equity,  relative  to  insolvent 
and  dissolved  moneyed  charters. 

I  might  have  forborne  to  introduce  this  opinion,  bad  it  not  been 
that  the  views  which  it  inculcates  were  fully  sustained  and  sanc- 
tioned by  the  **  upright,  firm  and  enlightened"  tribanal  to  which 
it  was  addressed. 

In  Vosevs,  Grant,  (15  Mau.  R,  505»)  Jodge  Jackstm  expressed 
the  Opinion,  that  the  creditors  of  ajomtstock  company  would 
have  an  adequate  remedy  in  a  Court  of  Equity,  against  the  indi- 
viduals who  had  composed  it. 

[7.]  In  Spear  vs.  Grant,  (16  Mass.  R.  9,)  the  Court  admitted 
that  the  stock  actually  vested,  should  be  considered  as  pledged  for 
the  payment  of  the  debts  of  the  corporation,  as  far  as  it  would  go, 
and  that  if  it  was  withdrawn  l>cfore  the  debts  were  discharged, 
that  there  would  be  an  equitable  obligation  on  the  part  of  the 
Stockholders,  to  account  for  so  much  tu  they  onginaUy  consented 
to  subscribe.  But  Mr.  Chief  Justice  Parker,  who  gave  the  opin- 
ion of  the  Court,  was  unable  to  discover  any  adequate  mode  at 
Common  Lair,  by  which  a  creditor  could  compel  any  stockholder 
to  pay  him  the  amount  of  his  stock;  and  that  the  remedy,  if  aoy 
there  was,  would  bo  before  a  tribunal  which  was  empowered  to 
act  upon  the  whole  subject  matter  in  an  equitahie  point  of  view. 

In  the  case  of  Wood  vs.  Duinmer,  (3  Mason^s  Rep;  308,)  the 
plaintiff,  as  bolder  of  the  notes  of  the  Hallowell  and  Angasta 
Bank,  brought  a  bill  in  Equity,  in  the  Circuit  Court  of  the  Uni- 
ted States,  before  Mr.  Justice  Story,  agrainst  the  stockholders  of 
the  bank.  The  learned  Judge  sustained  the  bill,  and  founded  the 
decree  of  the  Court  upon  the  liabilities  assumed  by  tbe  aeverd 
-stockholders,  m  their  subscription  to  the  capital  stock.  The  bill  al- 
leged the  insolvency  of  the  bank  and  tbe  withdrawal  of  its  funds 
by  the  stockholders.  The  Court,  howeyer,  proceeded  u^n  the 
principle,  that  the  capital  stock  was  a  trust  fund^  and  that  the  stoek- 
holders,  both  in  law  and  in  fact,  were  affected  with  notice  of  tbe 
trust,  and  the  foundation  of  the  decree,  was  the  agreement  of  the 
stockholders  to  pay  the  sums  thei/'had  respectively  sukscrihed  to  tie 
.capital  stock.     This  agreement  wa»  with  the  corporation  whkli 
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wiw  Hable  in  the  Jirst  instance,  and  the  creditors  liad  a  right  to         ^ 
claim,  that  as  against  t4io  individual  members,  tAeir  equiiies  should     "^ 
he  toorked  mtt  through  the  corporation. 

In  Brigffs  vs.'  Penniman,  (8-  Cowcn,  387,)  it  was  held  by  the 
Court  of  Errors  of  the  State  New  York,  that  the  stock  subscribed  " 
and  agreed  to  be  paid  into  ihc  company,  became  corporate  property ^ 
and  >^ben  paid  in,  might  be  reached  by  ordinary  proceedings ;' 
andifnot  paid  in,  n  Court  of  Equity  would  compel  the  trustees  to 
coU^ct  and  apply  it  to  the  payment  1^ debts.  '       • 

The  same  principle  was  acted  upon  in-  Slee  vs.  Bloomy  (19 
Wheat,  Rep.  456,)  in  which  the  stockholders  were  reqnire<1,  in 
tfae  first  instance,  to  pay  np  the  amount  of  their  subscriptions,  for 
the  benefit  of  the  creditors-— that  this,  l>eing  corporate  property, 
is  a  fund,  say  the  Oou  rt,  for  the  benefit  of  creditors,  existing  entire' 
ly  independent  of  any  statutory  provision. 

[8.]  An  Act  of  the  State  of  Connecticut,  incorporating  a  manu- 
fteturing  company,  provided  that  the  capital  stock  of  the  eorpo- 
rmtion  ahould  not  exceed  $50,000— that  a  share  i>f  the  stock 
lihotilA  be  f  100 — ^that  the  directors  might  call  in  the  sul^scriptions 
to  tlie  capita)  stock  by  instalment,  in  such  proportions  and  at  such 
dmes  i^nd  places  as/they  shouUJ  think  proper-- *that  within  thre^ 
mentlia,  not  l^ss  than  $5,000  of  the  capital  stock  should  be  actual- 
ly poiid.  There  is  a  most  striking  resemblance  between  the  pro* 
visions  of  this  charter  and  that  und^r  consideration,  as  well  as  the 
facts  of  the  two  cases. 

'  Afler  the  stockholders  had  paid  in  40  per  cefit.  on  their  sub- 
Sctiptions,  the  corporation  became  insolvent,  having  no  visible 
property ;  and  on  a  bill  in  Chancery,  brought  by  certaiii  creditors^ 
praying  tlmt  they  might  be  compelled-to  pay  in  the  remaining  60 
per  cent,  (or  so  much  thereof  as  should  be  necessary,)  to  be  ap^ 
I^ied  to  the  payment  of  the  debts,  it  was  held^ — 

1.  That  the-  obligations  which  the  stockholders  assumed,  by 
their  subscription  to  the  capital  stock  of  the  corporation,  vas  to  pay 
the  sum  of  one  hundred  dollars  on  each  share,  in  such  instiBilmerhts 
md  st'such  tinses  as  should  be  required  by  the  stockholders.  ' 

'2.  Thut  the  amount  tf'ihe  shares  subacribedf  and  not  the  lum .  oe- 
iuedJypaid  in,  eolutitufed  ike  capital  stock  of  the  corporation. 
\9.  That  when  further  instalments  became  nectary  to  meet 

&e  ddlits  of  the  corporation^  it  was  the  duty  of  ihe  idirectors  to 

•■.'-,-■.-  '  ■  •  •  ■  ' 
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Ill  Now  York,  on  Um  fotnnation  of  the  Mohawk  Insurance  Com- 
pany, the  directors  resolved  to  reserve  a  majority  of  the  stock  ior 
thetnselves.  Each  director  subscribed  for  1042  shares;  and  gave 
a  promissory  m»te  for  the  amount.  The  defendant,  Wkitlock,  was 
ovie  of  (hese  directors,  giving  his  note  in  $20,S40  £nr  L042  shares. 
The  company  became  embarrassed,  and  Whit]ock  induced  the 
jPresident,  John  D/ Brown,  in  i:onsi deration  of  $6,000,  to  stand  in 
his  place  for  the  shares.  This  was  done  without  any  sanction  of 
the  company.  Brown  gave  up  (fron»  the  company's  effects,)  to 
Whitlock,  his  note  for  the  $20,840,  and  substituted  his  own,  and 
had  the  1042  shares  of  stock  placed  in  his  (Brown's)  name. 
Brown  was  at  this  time  insolvent.  This  was  held  to  be  a  fraud 
upon  the  creditors  of  the  company,  and  that  Whitlock'  should 
make  good  the  amount  6f  his  note  for  $20,840.  Vice  Chancellor 
McCaun  said,  that  he  could  not  bring  his  mind  to  any  other  condu^ 
sion  tJian  that  the  defendant  was  liable  and, bound  to  make  good  ths 
stock  which  he  subscribed  for  in  the  company  on  its  organization,  and 
fcMT  which  he  gave  his  note  in  the  sum  of  twenty  thousand,  eight 
hundred  and  forty  dollars.  3  Edw.  Ch.  Rep,  215.  And  this  de* 
oree  was  affirmed  by  the  Chancellor.     9  Paige,  152. 

In  Allen  ct  ah  vs.  Montgomery  Rail  Road  Co,  et  ah  (11  Ah 
Rep,  N,  S.  437,)  the  Court  ask,  "has,  then,  a  Court  of  Equity  tho^ 
authority  to  reach  subscriptions  Jbr  stocks  to  satisfy  a  creditor,  when 
there  is  a  deficiency  of  legal  assets,  in  the  absence  of  any  call  by 
the  corporotion  upon  its  stockholders?  That  it  has,  is,  we  think, 
a  clear  position,  as  well  on  principle  as  authority.  As  the  indi- 
▼idual  corporators  are  not,  themselves,  personally  responsible  for 
the  contracts  of  the  corporation,  there  is  no  responsibility  any 
where,  if  the  capital  stock  is  not  a  fund  answerable  to  the  credit- 
ors ;  and  it  would  seem  to  make  no  difference  in  the  right,  wheth- 
er this  capital  stock  or  fund  existed  in  property  or  equitable  qs- 
sets ;  nor  can  it  vary  the  right,  if  the  Legislature,  instead  of  re- 
quiring the  stock  to  be  paid  in,  has  permitted  the  corporation  to 
call  for  it^  as  their  necessities  or  the  convenience  of  the  stockhold- 
era  may  require.  In  the  latter  case,  the  subscription  is  a  debt  which 
the  corporation  may  call  for;  and  if  the  debts  contracted  are  be* 
yond  the  assets  in  hand,  it  would  be  most  inequitable  to  neglect  or 
refuse  to  make  the  call,  so  as  to  discharge  the  debt.  iLis  on  this 
obvious  principle,  that  a  Court  of  Equity  assumes  jurisdiction, 
and  compels  the  corporation  and  stockholder  to  do  that  which 
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that  a  Court  of  Equity  will  deviee^a  mode,  for  the  puir^otfetf  #f 
tke  remedy,  to  hold  the  true  parties  to  their  just  obligations. 

[11.]  Thexaseof  Hume  vs.  The  Wimyau  and  Wimdo  CaiuU 
Company,  {Carolina  Law  Journal j  vol  1>^.  217,)  carriee  tiiis  doo* 
trine  much  farther :  Chancellor  Detauantre  was  of  the  opinibn 
that  the  individual-corporEitors  would  be  liable  in  Equity'fbr  delMtt 
tontraeted  with  their  consent,  beyond  the  amount  of  their  capitaH 
$tock,  on- the  same  principle  that  they  are  bound  Ibv  their  suV 
scri|>tion8  to  the  Capital,  unless  their  liability  is  limited  by  the 
forms  of  the  charter,  as  it  may  be,  by  eypress  provision  to  that 
effect.  And  there  are  not  wanting  jurists  of  great  respectability^ 
who  think  that  ''^no  principle  cati  be  more  equitable  than  tbis» 
and  none  more  just."  We  decline,  ho¥rever,.endor8ing  the  doc- 
trine  to  this  extent,  not  caring  to  go  beyond  the  case  ^nade  by 
the  record/ to  provoke  a  controversy  with  those  who  **fear  there 
is  a  tendency  in  the  judicial  mind  of  ifhe  age,  ttf  seek  first  fbr  the 
equity  of  the  case,  as  it  is  termed,  and  tiien  fbr  the  law  to  sup- 
port it,"  which  complaint,  by  the  way,  I  take  to  be  a:  merited  com-» 
pliment  tathe  purer  and  mofe  elevated  morality  which  adorns  the 
pages  of  modem  jurisprudence.  I  am  content,  however,  to  abide 
by  the  equity  "  of  the  Hardwieks,  the  Thurlows  and  the  Eldmu 
of  England — of  the  MarshaUt,  the  Wiuhingtons  ami  the  Rentt^* 
(and  Storys)  "of  ^e  United  States — an  equity  without  discretion, 
fixed  as  the  principles  of  the  Common  Law,  and  l^ce  it,  vforthy  of 
the  firemen  of  whose  fbitunes  it  disposes."  \ 

.  It  has  been  contended  by  one  of  the  learned  counsel  ft>r  the  de-  \ 
fendatit  in^  error,  that  the  amount  paid  im  on  the  shares,  and  not    \ 
the  sum  specified  in  the  charter,  constituted  the  capital  Hock  of 
lliis  bank.    It  will  be  perceived,  however,  that  the  Act  itself  has 
eettled  this  question,  designating  ds  it  does  in  so  many  words,  the 
million  of  dollars  authbrized  to  be  subscribed  for,  its  capital  itoek. 

Vice  Chancellor  Saf^dford,  in  Barry  vs.  The  Merdtanti*  E^ 
dUmge  Company,  (1  Sandf.  Ch.  R.  280,)  has  given  a  defimtion 
of  what  is  meant  by  the  capital  stock  of  a  corporation.  **  It  is," 
■ayshe^  "the  aggregate  amount  of  the  funds  of  the  eoi^ovatioiiy 
which  are  combined  together  under  a-chaiter,  fi>r  the  attainment 
of  some  common  object  of  public  convenience  or  private  utiHty. 
The  amouni  t»  usually  ^Tied  in  the  Act  ofimxrportttion,  although  it 
is  sometimes  otherwise.  It  ibthus  limited  in  reference  to  the 
cOBv^nieude  of  the  inteuded  coi'porators,  aud^  ik^  ittfifif^hdifmk 
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is^to  say,  that  if  upon  8250,000.  pakl  in,  the  bank  is  aotlionBed  to 
contract  liabilities  to  the  amount  of  $750,000,  if  in  any  case  Equi- 
ty would  decree  that  so  much  of  the  unpajdstock  sliould  be  con- 
tributedf  as  .was  necesaaty  to  extinguish  t^e  liabiHttcs  of  the  cor- 
poration, it  woutd  be  xhts.  And  does  experience  prave  that 
hanlcM  are  less  likely  to  coi^tract  debts  beyond  their  means,  than 
other  corporations  ?  ^ 

[13«}  On  the  contrary,  their  history  demonstrates,  that  there  is 
no  business  so  liable  to  ho  orerdonct  because  none  which  holds  out 
more  tempting  prospects  to  grow  suddenly  rich — none  has  been 
managed  in  a  more  reckless  and  improvident  manner.  A  peri- 
odical madnesa  seems  to  pervade  the  Union  upon  this  subject, 
iVoro  whidi  none  are  exempt.  **  The  cool  and  sagacious  sons  of 
New  England— «4fae  •  im)>etnous  and  impulsive  children  of  the 
South  and  t}m  hardy  and  adveiituv'<>U3'i»en  of  the  West^have  all 
peWbrmed- the.  same  circuit/'  Prudent  and  conscientious-  bank^ 
era  (and  there  are  many  such  among,  us)  need  aot  and.  will  not. 
complain  of  this  checks  thus. thrown  around  their  busings.  But 
be  that  as  it  may,  any  system  of  laws  i«- essentially  vicipust  which 
allaws  natural  or  artificial  persons  to  prey  upon  a  creduloys  pdb- 
licwitliout  let  or  hindrance.  It  is  admitted  that  the  country  has 
Bustained  iiifitiitely  more  injury  from  the  circuration  of  worthlesa 
paper,  than  from  the  issue  of  spurious  coin ;  and  the  financial 
abilities  of  the  ablest  statesmen  iiave  been  tasked  (o  the  utmost 
to  prevent  a. recurrence  of  the  diaasters  produced  from  this  cause 
in  pa^t  years.  At  last  the  LegislatureA' of  the  several  States,  de« 
termining  to.  protect  those  who  were  incapable  of  protecting 
themselves,  have  caused  provisions  to  be  inserted  in  modem  char- 
ters, making  each  member,  (p  a  certain  extent  at  \miat,  penanally 
liable,,  in  his  private  estate,  for  the  company  debts;  and  thd 
Courts,  in  some  respects,  have  applied  the  principle  of  copartner- 
ship to  private  corporations.  Due  regard  for  the  interest  of  the 
community,  in  my  humble  judgment,  requires  that  those  regular 
tions  and  decisions,  instead  of  being  relaxed  by  the  Courts,  should 
be  rigidly  enforced.  They  would  be  recreant  to  their  duty,  in 
any  wise  to  impair  the  security  thus  afforded,  and  perhaps  the 
very  best  that  could  be  devised  against  over  iMues  or  depreciation. 

[14,]  The  third  section  of  the  charter  declares,  that  '*  if  there 
shall  be  a  failure  in  the  payment  of  any  sum  subscribed  for  by 
•ay  pcffson^  copartnership  or  body  politic,  when  the  same  is  re- 
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quired  to  be  paid  by  this  Act,  tho  share  or  shsCres  apoa  which 
such  faikire  shall  happen  or  accrue,  shall  be,  for  such  failure,  for- 
feited, and  may  be  again  sold  and  disponed  of  in  such  manner  as 
the  directors  shall  order  and  -provide,  and  the  proceeds  from  such 
sale,  together  with  the  sum  or  sums  which  may  have  been  paid 
thereon,  shall  revert  to  the  benefit  of  said  corporation."  Prinee, 
125. 

Now,  it  is  argued,  that  a  Court  of  Equity  cannot  coerce  die 
coutribution  of  tho  unpaid  stock,  because  the  stockhoKler  has  the 
right,  under'this  clause  in  the  charter,  toabandon  his  shares  al- 
together, even  without- the  consent  of  the  corporation,  during  its 
existence.  We  apprehend  the  law  to  be  otherwise.-  T6is  pnK 
vitfion  in  the  charter  was  inserted  for  the  benefit  of  the  corpora^ 
tjon,  and  not  of  the  Stockholder*  It  was  thought  that  this  provis- 
ion would  coerce  punctuality  in  paying  the  calls  upon  the  stock- 
holders, and  if  not,  that  it  would  secufe  to  the  company  the  spee- 
dy receipt  of  the  money,  by  thesale  of  the  stock. 

[15.]  And  where  the  Statute,  as  here>  gives  to  a  corporatioo 
the  power  to  sell. the  shares  of  a  delinquent  stockholder,  the  re- 
medy 18  cumulative,  and  does  not  impair  the  right  to  compel  pay- 
"  ment  by  action.  huUmt  vi.  Bridge  Co.  2  Bib^,  577.  Tar  Rhftr 
Naoigatiom  Co,  vs,  Neah  3  Hdwki,  520.  Highland  Tum.  Co.  vs. 
McKeam,  11  Johns.  R.  89.  HaHfard  ifR.  Co.  vs.  Smail,  12  Conn, 
R.  499.  Dutchess  CoiUm  Man.  Co,  vs.  Davis,  U  lb.  233.  Her- 
kimer  Man.  4-  Hjfd.  Co.  vs.  Smail,  21  Wend.  273.  TVvy  Turn.  4- 
R.  R.  Co.  vs.  McChemey,  lb.  296.  Boan  vs.  Cakawba,  i^.  R.  R* 
Co.  3  il/a.  660.  Sdma  and  Tewn.  R.  R.  Co,  Vs.  Tipion,  5  lb. 
787.  Gratz  vs.  Redd,  4  Mar.  103.  1  Binny,  70.  4  Aia.  7. 
Goshen  Tum.  Co.  vs.  Hustin,  9  Johns.  Rep.  217. 

I  would  add,  merely,  that  the  decree  to  be  rendered,  can  and 
should  he  so  moulded  as  to  ^[ive  to  the  stockholders  all  the  privi- 
leges to  which  they  would  have  been  entitled  under  the  charter, 
had  the  stock  been  called  in  by  the"  directors  during  the  existence 
of  the  corporation. 

[16.]  As  to  the  Statute  of  Limitations,  it  need  only  be  said, 
that  this  is  a  case  of  a  direct  trust,  purely  technical;  not  cogniza- 
ble at  law,  but  falling  within  the  proper,  pecnliar  and  exclusive 
jurisdiction  of  a  Court  of  Equity;  and,  consequently,- one  not 
subject  to  the  presumption  of  satisfaction  or  payment  or  waiver. 
2  Mylne  Sf  Keene,  226.    4  Mffne  ^  Craig,  5S.    6  Ves.  485.    Sir 


AMBBiqUS,  JULY  TERM,  I860.  «03 


gjfe 


iwer  vf.  Thoknton  and  oUiert. 


I 

I 


G.<:poper,  201.  \,  Cox,  2^,  34.  1  Jaceb  4*  Walker,  51.  17 
Y<».  87.  Not  ouiy  k  this  claim  not  subjeciio  xbe  Statute  of  Lim- 
itatioQ**  but  the  dotitrine  of  tlalt  demand  does  not  apply  to  it ; 
ibr  the  bill  was  filed  in  five  years  after  tbe  liability  accrued.  The 
right  to  go  into  Equity  accrued  from  the  time  when  the  legal  asr 
yets  of.  the  corporatioM  were  esLhausted ;  in  other  vords»  when 
the  complainant  could  no  longer  make  his  remedy  against  the  I 
company  available  at  law.  The  return  of  n%dia  bona  on  the  exe- 
cution is  dated  in  Aprils  1843»  aud  the  biU  was  filed  id  April, 
1848,  just  five  years  thereafter. . 

.  Our  judgment  then  is,  that  there  was  equity  in  the  complain-   i 
aat'-sbill;  that  notwithstanding  the  dissolution  of  the  cc^rporation, 
by  a  forfeiture  of  its  franchises,  the  obligation  of  its  contracts  '. 
survived*,  and  that  the  creditors  have  a  right  to  enforce  their    \ 
claims  against  any  property  belonging  (o  the  corporation,  which      \ 
has  not  passed  into  the  hands  of  bonm  Jide  purchasers,  and  that 
io  much  of  the  capital  stock  originally. wkacribed  for,  as  remains 
tmpaidf  is  d  trust  fund,  for  the  p^npent  of  debts,  suljeot  to  be       j 
reached  in  a  Court  of  Equity,  and  made^available  for  this  pur*      J 
pose. 

[17.]  Finally,  it  is  said  that  this  bill  was  rightfully  dismissed,  ^ 
because  the  proper  parties  were  not  .before  the  Court ;  that  it 
was  a  creditor's  bill,^  showing  upon  its  face  that  there  were 
ether  creditors,  without  stating  who  they  were,  or  the  amount  of 
their  claims ;  that  it  was  apparent,  also,  that  there  were  other 
Stockholders  <alike  liable  with,  the  defendant,  and  no  sufficient  rea- 
son or  excuse  is  alleged  for  not  proceeding  against  theui  lETso ; 
and  at  any  rate  it  is  insisted,  that  if  the  names  of  the  parties  are 
omitted,  that  the  amount  of  their  claims,  and  the  extent  of  their 
liabilities  should  have  been  set  forth,  and  that  for  lack  of  this  in- 
jbrmation,  no  decree  can  be  rendered— no  relief  afforded. 

.3ut  that  above  all,  if  this  Court  should  be  of  the  opinion  that 
the  Common  Law  consequences  of  the  forfeiture  of  a  charter 
are  saved  in  this  case  by  the  Acts  of  the  Legislature  of  1840, 
IBiXj  1842  and  1843,  providing  for  the  rendition  of  the  judg- 
ment of  forfeiture,  and  fixing  the  rights,  liabilities  and  remedies 
of  debtors,  creditors  and  stockholders,  then  it  is  most  strenuously 
urged,  that  by  the  provisions  of  these  Statutes,  there  is  no  right 
reserved  to  this  complainaiit  to  sue,  and  no  duty  or  obligation 
resting  ob  the  defidodant  in  this  or  aii^  other  proceeding,. either 


ASancifa.  july  tbrm.  ism. 


daring  the  continuance  of  thfl  cfaarter,  respec^g  tbe  5  per  amf, 
Iwliliiipnt;  or  that  he  iaa  ftilod  or  raftiied  ip  tA»"th»'ytnp«l 
•teps  to  have  tfaia  and  the  other  dsmatHbAwhjrtlikMfafMi^KK* 
^gaished  oat  Of  the  asseta  of  the  eompmaj,  'flali/^ittnut,  Om 
urignee  ahouU  be  made  ar  party  defendsnt. 

I  am  no  enemy  to  corporations.  On  tbo  contnuy.  I  look  npsa 
them  aa  the  froof,  and  in  no  small  degree,  the  eaiue  of-the  anpac' 
alletd  adranceiiBMit  of  modem  cirilizatioii.  Without  them,  m*- 
ay  of  oaf  most  m'agatficeirt  worhi  of  internal  improrenent)  wMeh 
confer  such  prosperity  and  ^oty  upon  tbe  country,  woold  nerer 
Have  been  undertaken.  I  am  the  friend  of  banks,  founded  npou 
tbe  only  honest  principle  of  banking— the  certain  ability  40  m^et 
Aeir  <MigalIons  promptly  and  according  to  their  tenor.  I  am  dia 
'fiiend  of  tbe  credit  system,  giTen  as  the  enoouragement  to  boneit 
emerprize  and  industry.  Bui  when  we  remember  that  theloMee 
-to  the  country  within  a  few  year«,  by  tho  fallaro  of  banks,  «>• 
ceeded  four  hundred  millloDs  of  dollars,  as  appears  from  a  ropoR 
of  a  fbnner  Secretary  of  the  Troasury,  and  that  too  befbre  tbe  ' 
grmt  explosion  which  scattered  such  wido  apread  niitt»  MM. 
brought  so  much  dishonor  upon  tlic  country,  wo  feel  it  to'^|nk 
most  solemn  duty  to  guard  with  vigilance  those  cbecka  wfaiA'Ai* 
dengned  and  so  wdl  c«kulued  to  aecaxa  fhr  paper  mxwtiaaf  a 
substantial  basis  to  rest  upon. 

X)ecree  reversed  and  tbe  cause  remanded  fiir  proeeediDga  in 
conformity  with  this  opinion. 
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No.  81.--*Danibl  HroBTOWBS  and  others,  plaintiffii  in  error,  en 
John  D.  Miwtiam,  defendant  in  error. 

[1.]  Oredhon  of  an  insolvent  corporation,  whose  charter  has  been  forfeited, 
and  who  have  exhausted  their  legal  remedies  against  it,  may  sne  in  Oban* 
eery  for  the  assets  of  that  corporation,  and  have  them  applied  in  payment 
of  their  debts. 

^2.]  An  assignment  of  assets  of  a  bank,  insolvent  at  the  time,  and  abontmak- 
ing  a  general  assignment,  and  against  which  proceedings  are  pending  to 
revoke  its  charter,  made  to  a  creditor  cogoisant  of  these  things,  and  by  col- 
Inaioa  with  him  to  defraud  the  other  creditors :  Udd,  tpbe  void ;  and  that 
the  assets  so  ^signed  to  him  is  a  trust  fond,  to  be  applied  to  the  payment  of 
the  debts  of  the  corporation., 

[3.]  A  bill  defective  for  want  of  parties,  must,  generally,  be  demurred  lo 
specially,  and  the  demurrer  must  show  who  aro  the  proper  parties. 

[4.]  A  bin  will  not,  generally,  be  dismissed  for  want  of  proper  parties,  but 
nay  be  amended.    . 

J[9.]  Sxoeption  to  tills  role  stated. 

III  Equity,  in  Muacogee  Superior  Court     Deciflion  oii  demur* 
rer,  by  Judge  Alexander,  May  Term,  1850. 

Thia  bill  waa  filed  bj  Daniel  Higbtower,  and  otbe^r  judgment 
creditors  of  the  Planters  &  BUecbanics'  Bank  of  Oolumbua,  alleg- 
ing^ dut  in  1642,  the  said  bank  borrowed  of  one  John  L.  Mustian, 
ten  thousand  dollars  in  bills  of  the  Central  Bank  of  Georgia, 
(which  were  worth  at  that  time  75  cents  to  the  dollar)  for  wbich 
they  agreed  to  pay  interest  at  the  rate  of  16  per  cent,  per  annum ; 
that  at  the  time,  the  bank  was  largely  indebted  to  complainants  and 
others,  far  beyond  its  means  and  resources,  and  waa  then,  and 
atiU  continues  to  be,  totally  insolvent;  that  shortly  thereafter,  the 
bank  went  into  liquidation,  and  assigned  all  of  its  asaeta  to  Rob- 
.art  B.  Alexander,  for  the  benefit  of  its  creditors,  and  in  a  few 
daya  after  the  assignment,  the  charter  was  declared  forfeited  by 
the  decree  of  the  Superior  Court  of  Muscogee  County ;  that  a 
few  days  before  the  assignment,  and  with  a  fiill  kndwledge  of  all 
the&cts,  John  L.  Mustian,  combining  and  confisderating  with  the 
bti*  to  obtain  a  fraudulent  and  unjust  preference  over  Che  other 
creditors,  received  in  payment,  or  as  security  for  hia  debt  and 
the  usury  thereon,  the  sum  of  *?5,000  of  the  bills  oif  the  bank, 
which  he  has  lunce  couNetVAd  \a  b&  own  use;  alao  a  hu^  mim- 
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tier  of  M^veiit  promissory  notes,  the  property  of  the  bank,  togeth- 
er iiritb  the  title  deeds  to  a  large  quantity  of  land  in  A]a1;Mflpil9 
held  by  the  bank  as  security  for  the-  payment  of  the  note»-'4he 
exact  amount  of  which  notes,  complainants  were  unable  to  speci- 
fy. '  The  bin  charged  distinctly  three  notes,^  amounting  to  mora 
than  $22,00^,  and  that  Mustian  had  collected  on  the  assets  reoeiT- 
ei  by  him,  upwards  of  $40,000.  The  bill  charged  the  whole 
arrangement  to  be  fraudulent  and  void. 

The  prayer  .was,  that  Mustian  might  be  declared  a  trustee^  ai&d 
niight  be  held  to  account  for  the  assets  reeei?ed  by  hlra. 

By  an  amendment  to  the  bill)  it  was  alleged  that  the  complain* 
ants  were  wholly  ignorant  of  the  fraud  charged  in  the  bill,  nntiJi 
>^  day  of  NoTetuber,  1848,  end  their  6in  was  filed-  to  the  firak 
Ck>urt  thereafter;  and  that  the  proeeedittgt  to  forfeit  the  char- 
ter were  pending  at  the  time  the  arrangement  with  Mustian  waa 
diade,  and  was  well  known  to  him;  and  that  at  the  time  of  the 
assignment,  John  Banks,  as  agent  of  the  bankf  agreed  to  pay 
Mustian  25  per  cent,  pn  his  said  loauylb  be  paid  out  of  the  said 
Hawtfs,  until  the  same  was  paiA 

To  this  bill j  was  filed' a  generiil  demurrer  for  want  of  equity. 

The  Court  sustained  the  demurrer,  and  this  decision  is  brouglit 
up  for  review. 

W.  DouoHEBTY,  for  plaihtiffin  error. 

R.  Holt,  for  defendant. 

Bf  ike  Gmrt^ — NtsBET,  J.  deHyering  the  opinion. 


This  Un  was  dismissed  upon  general  demurrer,  upon  the 
ground,  as  the*  bill  of  exceptions  states,  "  that  the  complafauuntfl 
showed  by  their  own  bill,  that  they  were  not  entitled  to  the  db^ 
oorery  and  relief  sodght  by  the  same.''  To  the  decision  thoe 
ii^adef  the  complainants  have  excepted.  The  bill  is  filed  by  eeiv 
tain  creditors  of  the  Planters  &  Mechanics'  Bank  of  Columbai^ 
setting,  forth  the  ground  of  their  claims,  respectively,  as-eredl- 
tOTS;  that  suits  were  instituted  by  them  against  said  bankyj<^g 
ments  obtainedp^xecutions  issued  and  returns  of  nulla  bona  made 
thereon;  ihat  said  bank  borrowed  of  the  defendant,  in  184S,  ten 
thoosani  dollars  hi  bills  oi  t^e  Central  Baiik  of  G^rgia,  wUA 
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ed  fraadalent  and  ToicI,  and  that  he  be  declared  a  truatae  9i  tKe 
iaieli'ao  transferred,  for  the  creditor»i  md  account  wjth  the  com- 
jplijiianta  and  pay  to  them  their  eltimsy  and  the  balance  be  dispos- 
ed of  as  the  Court  may  direct.    Siieb  is  the  bill. 

[L]  ThatcreditorsofaninsolTentbank,  whoso  charter  has  been 
fi>rfintedi  may,  in  Equity,  sue  for  and  recover  the.  assets  of  the 
baokf  and  by  decree,  have  them  applied  in  payment  of  their  claims, 
I  do  not  for  a  moment  question.  The  proposition  is  supported  by 
authority— ris  sustained  by  reason,  and  is  of  the  most  obvigus  ex- 
pedienoy.  This  question  was  settled  by  this  Court  upon  solemn 
argument,  at  Ae  present  term,  in  the  case  of  HighUncer  vi,  T/tarn- 
Unh  which  preceded  this.  To  the  opinion  of  the  Court  in  that 
»•  I  refer,  without  more.  If  then,  upon  the  demurrer,  the 
Judge  held,  that  the  complainanti  are  not  entitled  to  the 
and  relief  sought,  because,  iu  the  case  made  by  the  bill, 
dey  are  not  entitled  to  suCf  we  hold  that  he  was  in  error. 

[2.]  Conceding  the  right  of  the  plaintiffs  to  sue,  upon  what 
other  ground  are  they  not  entitled  to  the  discovery  and  relief  7  I 
I  am  wholly  unable  to  diTtn^.  Can  the  decision  have  gone 
the  ground  that  there  vtt  no  equity  in  the  bill — that  con- 
'jj^Ming  all  to  be  true  which  the  bill  charges,  yet,  upon  principTet 
they  are  not  entitled  to  relief!  Let  us  examine  the  case,  with  a 
view  to  the  equity  in  the  bill.  By  w)iat  law  is  it  to  be  controvert- 
ed ]  Leaving  out  of  the  enquiry  all  those  rules  which  govern  cod^ 
.feyances  and  asaignmteta  to  one  creditor  in  fraud  of  the  rights  of 
odiera,  I  place  this  cauae  alone  upon  a  special  Statute  .of  this 
State.  It  18  in  the  following  words :  *'  All  couToyances,  assigu- 
1Dentl^  trana&ra  of  stock,  effects  or  other  contract  made  by  any 
bank,  in  oontemplation  of  insolvency^  or  after  insolvency,  except 
lor  the  benefit  of  all  the  creditors  and  stockholders  of  said  bank* 
ahalU  unless  made  to  an  innocent  purchaser  for  a  TalnaUo  eon* 
sideration*  and  without  knowledge  or  notice  of  the  cooditiiHi  of  *^ 
said  bank,  be  fraudulent  and  void."  Prince,  633.  This  Statato  fe 
so  plain  that  it  does  not  require  a  single  word  of  elucidation.  The  " 
only  enquiry  is  this — do  the  averments  in  the  bill  bring  the  plain- 
fiiflfs'  case  widrin  its  operation  ?  They  do,  and  go  beyond  its  re- 
quirements.  The  bill  charges  that  the  complainants  have  ex- 
baaatedihoic  legal  remedies  against  the  bank — they  have  snod  it 
to  inaoIvoDcy ;  that  the  corporation  u  inMlcent,  and  wom  imolweni 
4U  the  time  lAe  auignment  to  Muitiam  wom  made;  that  the  officeri 
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enary,pailie»  canpDt  be  made.  In  th«|  event,  the  bill  will  be 
(li^issed,  ;  3  Bro.  Ch.  R.  25.  7  Cranch%  R,  69,  99,  St9r:y'9  ^g. 
■ffrnd.  i§8U  86.  We  iqfer,  tben»  (the  bill  being  dismissed,  tho 
Coar(.«biding  the  rale^}  that  there  was  no  point  made  or  decision 
haj;  Ji|l0^  defect  of  parties.  Still,  it  appearing  to  us  fro'tn  the  bill, 
that  there  was  agetieral  assignment,  and  the 'trust  aleceptec^  .and 
farthaTf  it  being  judicially  known  to  us  that  the  assij^ineut' and 
Ae  deaignadon  of  the  assignee  were  affirmed^  apd  Judge  Altxan- 
4^.  made  the  representative  ofthebank,  by  Act  of  the  Legis- 
lature, we  donoc  think  it  a  departure  from  our  duty  to-say^  that 
^  ought  to  be  made  a  party,  or  some  sufficieYit  esicuse  be  «giv^n 
why  he  is  not  made  a  party  to  thk  bill..  *  .  - 
•  Let  the  judgment  "be  reversed/ 


No.  82. — Thomas  Stocks  and  others,  plaintiftB  in  errbr»..9^  Yak 

Leonard  and  others,  defendants  in  error. 

•'         -  •  .  *         . 

[1.1  A  bill  by  the  credildrs  of  an  insoivent  ^orporatioa,  allegiTig  a  fraadnlent 

combination  and  collhgion  between  the  atngnf^^udi  debtors  of  the  in8Um< 

tion,  to  injure  and  defeat  tho'  creditors,  makes  a  proper  case  for  the  inter- 

.  position  of  a  Oourt  of  Equity. 

[2.]  In  Oourts  of  Equity,  the  Statikte  of  Limitations  does  tt«t  begin  to  run  is 

qfjramd,  until  the  diteovery  of  the  fraud. 


In  Eqnfty,  in  Muscogee  Superior  Court.     Peci^ion  on  demur*  ' 
rir  by  Judge  Alexander,  Mfty  Term,  1850.  •  .  r 

The  bill  in  this  cade  was  filed  by  Thomas  iStocks  and  others,  as 
jodgment  creditors  of  the  Chattahoochee  Rail  Road'&  Banking 
Company,  showing  that  they  had  .prosecuted  their  legal  remedy 
uH  a  return  of  •*  nulla  bona'*  had  been  made  by  the  SheriflT;  thai 
i£e'6«d  ebippany^  being  in  failing  circumstances,  made  ap  assign- 
tokat  of  aS  its  'assets  to  Van  Leonard  and  others,  as  general  as* 
nneea»  |br  the  l)enefit  of  the  cfeditors  of  the  bank  ;  that  the  as^ 
mpimm  Accepted  die  tmdt,  and  reeiBrred  property  amountiiig  to 


H 
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Stocka  and  otfanen  ««.  Leonard  and  odiert. 

$250,000 ;  that,  instead  of  collecting  and  appropriating  diem  to 
the  creditors  of  the  bank,  tbe  assignee!  colluded  and  comlMnM 
with' the  debtors  of  the  bank,  and  aOowed  them  to  ptkrcbaae  ihe 
bills  at  a  great  discount,  as  Tow  as  5  cents  in  tbeF  doHar,  luid 
witH  them  pay  off  their  liabilities  to  the  bank ;  that  tbe  cangnees 
had  collected  a  small  portion  of  die  assets  and  appr<^riated  them 
to  their  own'  use;  that  when  called  on  by  cohiplatbants  to 
account  for  the  manner  in  w&ic&  they  had  dischirge^^^r  trust; 
they  refused  to  furnish  ii^ny  explanation  or  informatioD,  aHegbig 
thit  they  bad.  been  adiised  by  counsel  not  to  da  ab,  as  it  would 
furnish  information  upon  which  a  suit  might '  be  institiited}  tbe 
bill  prayed  for  an  account  and  decree. ' 

By  an  amendment,  the  names  of  severaV debtors  were  includ* 
ed,  who  had  fraudulently  combined  with  the  assignees  to  pay  off 
their  debts  with  the  depreciated  bilU  of  the  bank,  and  a  decree 
was  prayed,  that  they  should  pay  the  amount  of  their  debts  into 
Court,  with  interest  thereon. 

By  a  subsequent  amendment,  it  was  alleged)  that  tbe  tHxid 
charged  in  the  bill  came  to  tbe  knowledge  of  complainants  in  the 
year  1848.     -    ^ 

Hampton  S.  Smidi  and  three  other  debtors  of  th6  bank,  made 
defendants  to  the  bill,  demurred  thereto  for  want  of  equity. 

Tbe  Court  sustained  the  demurrer,  and  dismissed  the  bill  as 
to  the  defendants  demurring;  and  this  deeiston  is"  naa^gned  as  er- 
ror. .       ^ 

W..DouGHERTT,  for  pHtintift  in  error. 

H.  Holt,  for  defendants. 

B]f  ike  Courts — Lumpkiit,  J.  delivering  the  opinion. 

This  waa  a  bill  filed  by  Thomaa  Stocks  for  himaelf  and  ib  be- 
half c^afl  the  creditors  of  the  Cbattahoochee  Rail  Road  ^Bank- 
higt/ompany  of  G^rgia.  It  alleges,  that  in  July  1841»  the  cmn* 
plainant  held  and  owned  tbe  notes  and  billa  of  said  c6rporatioiib 
amounting  in  all  to  $580 ;  that  he  iostitttted  aaita  and  otoinad 
judgments  for  the  same,  opon  whicti  executiona  ^attmlaaund  ea 


tbe  14th  day  of  January,  1642;  that  the  corporatioa  Whg  naolv  •) 
▼ent,  a  leturn  of  ^  mjfmfmtg  to  htfmmff'  wm  wndto  dMttl»if  ^ 


AMEftlCUS,  JULY  TBRIC.  SSMu  .'tiS 


mm 


fttvras  md  QifiMvt  w«  CbcyMra  Mtn  ^^mofftti 


the  proper  officer,  on  the  ISUi  Ja[Jr  of  April  of  tliiB  Mttne  jeer^.  The 
.1ijffl.fiurt£er  diargett  tbaLfbtf  eorporation  being  in  fidling  cirMOB- 
itanc^e,  and  deairoas  to  disdittge  its  liabiUties  eqinUj  end  eo* 
ctfrding  to  the  principlea  of  jnotice,  wiUioet  giTtng.or  abowin^  a 
preference  to  any  creditor  orer  another*  but  to  pay  bH  aIike».M 
ftr  as  the  aaeota  wouAd  enaUe  them  to  do  8o»  on  the  r7th  day  ef 
Ally,  1841t  tranaferred  and  aaalgned  fo  Van  Leonard,  John  Be* 
Ibufie  and.Winiam  F;  Yeoge,  all  oSf  their  teat-and  pereonaleBtafeb 
■bfea,  biUa  of  exchange*  nccteniita  and  every  other  en^aete-of 
debtand  apeciea  of  property  Jielonging  to  said  corporate 
tra0t#  for  the  creditors  a^  stockholdefa.  It  allegeet^arthd  tnat 
%as  daly  accepted  and  the  assigtnnent  placed  npdn  the-iecordi^ 
and  that-the  said  trustees  might  and  oaght  to  hare  reaKaed  and 
cq^ected  the  satn  of  $250,000,  or  other  large  iwnount,  fromiafd 
aasetartel  tha^eolMting  akd  eantfederaHngwHh  tAedebtor^^4k€  asr- 
jpaniltaitr  omdjhr  the  purpoi^  cf  injuring  and  defi-awding'  the  eomh 
fiaimmmt  and  tkeiUher  crtdiior§n  and  to  prevent  tkibnjrom  oelkt^mg 
tketrdebt^  wholly  and  totally  neglected  attd  refueed  to  collect  a 
large  portion  of  the  corporation  debts  n^ieh  were  auigned  to  tktm, 
or  to  take  any  ttepefor  thalpurpoee,  and  that  they  permitted  othett 
to  mtth  their  debts  in  sack  a  manner  as  they  thomght  proper f  by  pur* 
ehaiing  up,  after  the  assignment  was'oKscutedt  the  bills  and  debts  ^ 
thf  eorporation  at  a  very  great  discount,  as  low  asjiifecents  on  the 
dollar,  and  exchange  the  same  far  their  own  debts^and  thue  inbM^ 
HiHng  those  so  purchased  far  the  debts  assigned  as  qfaresaidffar  the 
ben^  ftfihs  complainant  and  the  other  creditors  of  the  eorp&ratio^,. 
The  bill'  further  charges^  that  the  trostees  collected  aoase"  of  the 
debt*  tmisferred  to  them,  in  good-  cnrrent  funds,  ami  applied 
tlnm  to  their  own  use^  and  had  wholly  failed  ani  refused  to  pay 
over  to  the  coiiipl^nant  and  the  other  creditors,  any  part  or  per- 
tiDn  ff  the  proceeds  of  said,  assets,  property  and  eieets  in  the  as- 
ngpment,  and  that  when  called  upon  to  explain  and  aceoont  Ar 
Ihe  lilaiiner  in  whidi  they  had  execeted;  the  trdat^  fhey- tfefnsed  to 
famish  any  explanation  thereof  er  to  give  any  infotisalioB^olMhw 
ing  the  same,  assigafing  ae  a  reason,  that  they:  had  been  ad^ribed 
by  dieif  oonnsel  not  to-do  so,  as  k-wckild  Anmiah  Mtfler  upoli 
wjyioh  mat  night  be  institafeod^ 

By  liraMof  the-Ckmrt,  aeV^sr^  a<sendme»ts^  al  aendry  tiiaee» 
Were  a^ade  to  the  bill,  in  one  of  -  whicb  it  is  stated^  49iall  applma* 
^^:  ismmmi laade  hB;^^8prii9g  df  iM«y  ^  Wittasr Do^eriy,  as 
▼OL  Tin  65 
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Blooki  and  othen  v*.  Lccmatd  and  othisnt 


the  attorney  of  the  crediton,  to  William  P.  Vonge,  one  of  the 
mgnees,  for  an  account  and  exhibition  of  his  actings  and  doings 
■a  such,  and  for  an  inspection  of  the  corporation  books.  Yonge 
admitted  that  he  had  the  books,  but  refused  to  show  tliem,  under, 
as  he  alleged,  the  professional  instruction  of  his  attorneys;  and 
Cbe  complainant.4LSsig^8  this  as  his  reason  and  ezcutfs  foi*  not 
knowing,  because  he  had  no  means  of  knowing,  until  the. answers 
of  the  assignees  were  filed,  of  the  firauds  hnd  collusion  charged  in 
the  bill,  nor  of  the  manner  in  which  .the  debtors  of  the  corpora- 
tion aeCtled  with  the  assignees,  which  was  in  November,  184  8^  or 
•boutthat  tim^.  The  prayer  of  the  bill  is  for  an  account  of  the 
trust  fund  and  a- settlement  of  the  creditors'  claams — the  appoint' 
mentof  areceirer,  &c 

To  the  bill,  a  general  demurrer  was  filed,  for  want  of  equity, 
on  the  10th  of  June  last,  by  a  portion  of  the  defendants,  namely : 
Hampton  S.  Smith,  Harper  ic  Holmes,  Geo.  W.  B.  Towns  and 
William  W.  Garrard.  There  was  also  a  plea  of  the  Statute  of 
Limitations  interposed  at  the  same  time,  and  William  W.  Gtarrard 
insisted  on  his  discharge  in  bankruptcy. 

On  the  20th  of  June,  the  cause  coming  up  ibr  argrument,  the 
aolicitor  for  the  complainant  moved  the  Court  to  strike  said 
demurrer  and  pleas  from  the  record,  on  the  ground  that  they 
were  not  filed  at  the  proper  time.  As  a  reason  and  excuse  for 
the  delay,  the  defendants,  by  their  solicitor,  showed  that  the  usual 
rule  had  not  been  taken  in  the  case ;'  and  that  the  Court,  at  the 
November  Term,  1849,  did  not  sit  but  a  few  days,  in  consequence 
of  the  indisposition  of  the  Judge,  and  was  adjourned  over  to  the 
Spring  Tertn.  The  Court  overruled  the  motion  to  dismiss  the 
demurrer  and  pleas,  and  the  solicitor  for  the  complainant  except- 
ed. 

The  Court  then  proceeded  to  consider  the  demurrer,  and  after 
argument  had  thereon,  sustained  the  demurrer  and  dismissed  the 
bill ;  and  to  this  decision,  counsel  fi>r  the  complainant  ezceptedf 
and  now  aatigns  the  same  as  error. 

Preferring,  'as  we  do,  to  have  questions  of  practice  deterinined 
by  a  fiill  Court,  we  shall  pasa.  over  the  first  exception  taken  in  the 
Court  below,  especially  as'tlic  adjudication  of  it  is  rendered  nn- 
aecestary,  for  the  present  a(  least,  by  the  view  which  we  have  ta- 
ken of  this  case. 

{1 .]  The  only  question,  then,  fb>  the  consideration  of  this  Court 
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Stocka'aitd  otheri  v*.  L«QDard  tatfH  otfaen. 


is,  was  there  equity  in  the  complainants'  bill  ?  The  record  does 
not  disclose  the  grounds,  and  I  am,  I  confess,  at  a  loss  to  coneeiTe 
how  the  Chancellor  came  to  make  a  decree  of  the  dismissal  of 
the  bill  for  want  of  equity.  -  Some  two  or  three  hundred  thousand 
dollars  worth  of  property  transferred  by  an  insolvent  corporation 
io  assignees^, for  the  payment  of  its  debts  nine  years  ago^— no  ac- 
count rendered— ^U  accounting  refused  when  called  fb.r-*the  trus- 
tees charged  with  having  received  a  portion  of  the  funds  and  ap- 
propriating tixem  to  their  own  use— -with  failing  and  refusing  to 
collect  a  large  amount  pf  the  trust  debts,  or  to  take  any  steps  for 
tliat  purpose,  and  fraudulently  combining  and  colluding  with  thB 
.debtors  of  the  institution  to  settle  their  debts  in  audi  a  way 'as 
would  defeat  the  creditors !  I  must  say,  that  were  I  to  draw  on 
my  fancy,  instead  of  the  facts  charged  in  the  bill  and  admitied'^ 
the  demurrer  to  he  true,  to  frame  a  case  which  would  address  itself 
jrith  peculiar  force  to  the  consideration  of  a  Court  of  Eqnityi  I 
should  find  it  difficult  to  state  it  more  strongly. 

So  far  as  the  demnrrants,  who  were  the  debtors  of  the  c4>rpora- 
tion^  aro  concerned,  their  liability  is  that  of  persons  who  deal  with 
others  holding  a  fiduciary  character,  and  collude  with  them  in 
violation  of  their  trust.  All  such  are  deemed  in  equity  participea 
jfraudis;  the  trust  is  forced  upon  them,  and  they  are  compelled  to 
perform  it  in  the  same  manner  as  the  trustee  himsel£  The  same 
doctrine  is  applied  to  them  which  governs  the  cases  of  executors 
and  administrators,  confederating  with  the  debtors  of  the  estate, 
either  to  retain  or  waste  the  assets.  In  such  cases,  the  creditors 
will  be  allowed  to  sue  the  debtors  directly  in  Equity,  making  the 
representative  also  a  party  to  the  bill,  although,  ordinarily,  the 
executor  or  administrfltor  only  can  sue  for  the  debts  due  the  de* 
ceased.  Gilbert  vs.  Thomas  et  al.  3  Kellyt  575,  and  authorities 
there  cited.     Wbrthey  et  al,  vs.  Johnson  et  al.  8  Ga.  Rep.  239. 

[2.]  As  to  the  plea  of  the  Statute  of  Limitations,  It  has  become 
the  settled  rule  of  this  Court,  that  in  cases  of  Jraud  it  does  not  be- 
gin to  run  until  the  party  who  is  entitled  to  sue  discovers  the  fiict, 
Ckmyers  vs.  Kenan  tf  Hand,  4  KeUy,  308.  8  Ga.  Rep.  1.  Rid^ 
97.-  Here  it  is  alleged  in  the  amended  bfll,  that  the  complainant 
did  not  acquire  a  knowledge  of  the  transactions,  upon  which  he 
seeks  a  recovery,  until  November,  1848,  or  about  that  time. 

The  judgment  of  the  Court  below  must,  therefore,  be  reversed, 
and  (the  cause  reminded  for  further  ptocsedings. 
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Carey  vj.  Jonei  and  otheri. 


^o.  83. — ^Edward  G abkt»  asBigDae»  &c  plaintiif  in  error,  vs.  Ska- 
born  J0NB8  and  othersi  defendants. 

[1.]  In  general,  if  a  fact  u  charged  in  a  bill  which  i«  within  the  defendani'i 
knowledge,  aa  if  it  is  done  by  himtelf,  ho  miut  answer  foiifieiefy  and  not  ac- 
cording to  hia  remembr€mce  or  bdirf.  Thia  la  not  an  invariable  role,  and  er- 
cfy  case  mnat  (]ei>end  in  aome  degree  on  its  circnmatancea. 

IfU}  An  exception  to  the  rule  ia  in  caaea  where  the  fiict  charged  ia  not  recent^ 
Aat  it,  hu  not  accrued  within  aix  jears.  The  answer  in  this  case  held 
■nffieiflot- 

In  Eqiuty,  in  Muscogee  Superior  Court.  Exceptions  to  an- 
swer,   peciftion  by  Judge  Alezanpeb*  May  Term,  1850. 

Tfaig  waft  &  bill  filed  by  Edward  Carey,  as  assignee  of  the  Bank 
of  Columbus,  against  the  stockholders  of  the  Chattahoochee  Rail 
Road  &  Banking  Co.  and  alleged  that  Seaborn  Jones  and  others 
became  subscribers  for  stock,.and  held  and^  owned  certain  shares 
in  said  company,  going  on  to  specify  them;  and  then  alleged 
"that  the  aforesaid  persons  were  stockholders,  each  to  the  amount 
before  stated,  on  the  1st  day  of  April,  1841,  and  condnued  such 
until  the  corporation  was  dissolved  in  1843." 

Jones,  in  his  answer,  stated  that  be  did  promise  in  1838  to  sub- 
scribe for  300  shares  of  stock  in  the  company,  and  to  give  a  mort- 
gage to  secure  the  payment  thereof,  but  according  to  his  recol- 
lection and  belief,  he  never  did  subscribe  for  the  same  or  any 
number  of  shares,  nor  did  he  give  any  mortgage  to  secure  the 
same,  119  the  commissioners  appointed  failed  to  call  on  him  for  his 
sabscription ;  that  he  never  paid  in  any  thing  on  any  shares,  and 
has  no  recollection  that  he  ever  subscribed  for  any  shares. 

This  answer  was  excepted  to  as  insufficient  in  not  answering 
the  allegations  above  recited.  The  Court  overruled  the  excep- 
tions, and  this  decision  is  assigned  for  error. 

W.  DouoHEBTY,  for  plaintiff  in  error. 

H.  L.  Bbbniih},  lor  defendants. 

By  eke  Court. — Nisbst*  J*  deliTtting  thef^inion. 

We  are  of  the  Qpiaioii  that  tbe  aww«f  i^^U  emHi|^  and  thai 
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ibe  excepdons  to  it  wer6  well  ovemiled. .  The  charges  in.  the  bill 
mid  HOC  to  be  answered,  are  tbe  following :  "  The  following  per* 
•ons,  all  of  said  County,  became  subscribers  for  stock,  and  hold  • 
and  owned  five  thousand*  six  hundred  and  forty  shares  in  said 
company,  in  the  following  proportions,  to  wit :  Seaborn-  Joi»es» 
three  hnndred  shares." 

Thia  charge,  to  individualise  it,  is  this  :  * 'Seaborn  Jones  became 
a  subscriber  for  stock,  and  held  and  owned  three  hnndred  shane . 
in  said  company." 

Again  the  bill  pharges,  "that  the  aforesaid  persons  (a  long  list 
of -defendants  named,  and  among  them  .Col.  Jones)  were  etodt- 
koldera,  each  to  the  amount  of  shares  before  stated,  on  the  lit  .dagf 
of  April,  1841,  Bind  continued  to  be  stockholders  until  tbe  eaid  oor- 
ppration  was  dissolved.'' 

.  To  individualise  again,  this  charge  is  this:  '*  The  aforesaid  Sea- 
bom  Jones  was  a  stockholder  to  the  amount  of  shares  before  sta- 
ted, on  the  IsC  day  of  April,  1841,  and  continued  to  be  a  stock- 
iiolder  until  said  corporation  was  dissolved." 

The  plaintiff  in  error  contends  that  this  former  of  these  chargjM 
is  not  folly  answered,  and  that  the  latter  is  not  answered  at  all. 
Before  adverting  to  the  answer  of  Col.  Jones,  it  will  be  well  to 
enquire  what  is  the  law  aa  to  the  folness  of  answers  in  Chancery. 

[1.]  If  a  defendant  does  not -demur  or  plead  to  a  bill,  h6  must 
answer.  The  plaintiff  is  entitled  to  a  discovery  from  the  defend- 
ant, of  all  matters  charged  in  the  bill,  which  are  necessary  or 
proper  to  ascertain  facts  material  to  his  case,  and  to  enable  him 
to  obtain  a  decree ;  and  he  must  answer  fully.  What  is  a  foil 
answer,  is  not,  and  in  the  nature  of  the  case  cannot  be»,teMed  by 
any  invariable  rule.  *<  In  general,"  says  Mr.  Story ^  *'if  afoctia 
charged,  which  is  within  the  defendants  own  knowledge,  as  if  it 
18  done  by  himself^  he  must  answer  positively^  and  not  to  his  re- 
membrance or  belief,  at  least  if  it  is  stated  to  haveiiappened  with- 
in six  years  before."     Siaiy*9  Eq.  Plead,  §864. 

In  this  case — the  feet  charged— -the  subscription  to  the  stock  of 
this  company  must  be  considered  aa  within  the  knowledge  of  the 
defendant,  because  it  is  an  act  charged  to  be  done  by  himsel£ 
The  above  general  rule  is,  therefore,  applicable  to  this  case.  Ae 
to  rtomi  fects  within  his  knowledge,  the  defendant  mut  answer 
positively,  and  not  on  belief  Writers,  however,  on  Equity  Prao- 
tioe  edmit  that  there  is  great  practical  difficulty  on  this  heed. 
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aoiwering,  says,  that  according  ta  his  recoil eclion  ai>d  belhsf,  he 
never  did  subscribe  for  tjbe  samev  or  any  number  of  sharas,  nor 
did  he  give  any  mortgr^ge  oir  any  real  or  personal  property  to  se- 
cure the  payment  of  any  shares,  aa^  the  commissioners  appointed 
to  take  subscriptions  failed  to  call  on  this  defendant  to  subscribe 
for  the  same,  aad  to  execute  any  mortgage  to  secure  the  payment 
of  such  subscriptions." 

In  the  conclusion  of  his  answer,  he  farther  says,  "  thst  ke  bim- 
self  never  paid  in  any  thing  on  any  shares,  and  has  no  reeonection 
that  he  ever  subscribed  for  any  shares,*'  and  these  are  all  the  Re- 
sponses of  any  kind  made  to  the  allegations  of  the  bill,  which  I 
hi|va  before  set  forth.  These  responses,  it.  is  claimed,  are  not  full 
enough  to  the  first  charge,  und  are  no  answer  at  all  to.  the  seconds 
They  are  claimed  not  to  be  full  enough,  because  upon  recollec- 
tion and  belief,  and  not  positively  upon,  knowledge.  The  lapse  of 
time  will,  in  this  case,  jn^tify.  an  answer  in  this  form,  particularly 
when  so  full,  as  to  explanatory  facts  and  circumstances,  as  tbia  ia. 
It  is  not  an  impossible  thing,  that  one  engaged  in  various  par- 
suits  and  conducting  numerous  forms  of  Imsineaa^aa  CoK  Jones^ 
for  ten  years  b&ck,  should  find  it  impossible  to  swear  positively 
about  a  transaction  that  must  have  transpired  some  ten  or  e3e\'en 
years  ago.  With  most  men,  no  faculty  is  more  treacherous  than 
memory.  Some  regard  must  be  paid  to  the  conscience.  Couits 
of  Chancery  will  not  force  that,  or  force  a  party  to  hazard,  unuec- 
esetfrily,  its  violation.  This  answer  seems  on  its  face  to  be  as  full 
as  the  party  can  conscientiously  make  it — it  seems  not  to  be  eva- 
sive— ^it  develops  facts  in  aid  of  its  denial — it  does  not  indiicate  any 
thing  withheld.  If  this  answer  be  contrary  to  the  foct,  there  ia  as 
much  perjury  in  it,  as  if  it  was  positive  upon  the  knowledge  of  the 
party.  Whether  it  would  be  sufficient  to  dissolve,  an  injunction* 
ia  a  different  question.  We  must  believe  tb&t  it  is  sufficient  to  over- 
rule the  exception  founded  on  the  first  allegation  in  the  bill  above 
recited. 

The  second  allegation,  to  wit:  "the  aforesaid  Seaborn  Jones 
was  a  stockholder  to  the  amount  of  shares  before  stated,  on  the 
first  day  of  April,  1841,  and  continued  to  I^b  %  stockholder  until 
said  corporation  was  dissolved,"  is  claimedf  by  the  plaintiff  in  er- 
ror, to  be  a  distinct,  independent  char^'  that  at  that  time,  (April, 
1841,)  he  was  a  stockholder,  and  contiinied  ao  to  be  until  the  dy» 
solution  of  the  corporation,  and  reqairea  a  difldnQt  answer.    It  ia 
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BirdMnrK  ft  Blit^  vi.  MeLaren. 
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Lakcn,  defefidftM.  .  . 

•  .  -         ■ . 

lie]  AftdifHtf,  «ttte  our  «tticliAettC  Ia#«,  AmU  IM  ii|(ttli  bf  tM  Htf^il^ 
ftlttcr  iMfim  wttodtf  tbej  ar^  takea^  wi<b  tim  ftdahuitt  ef  tlMr  oCoM  fhr 
•c^iptkm. 

[d.}  Whore  the  attechinent  bond  U  made  peyable  to  the  ^pdividndLi 
of  a  firm,  w^n  the  attachment  Uaelf  it  med  oat  agaisBt  the  fimy 
doea  not  recife  that  the'obl^eea  eompoae  iiadfixm,  lAkeJxmi  HA 


''- Attiultiij(3iit»  hpi  BfiiBcb^c  Superior  OMirt;    TriMl  o^wbi^^vt&lNf 
ittutuii»u>  May  TMtt,  1^901 


This  was  an  attachment  sued  out  by  FeMr  BleI#iMtt»'  dgi^ifiiV 
the  finki  of  BirdsoDg  4c  Sledge.  'The  affidavit'  #tfi  iM  fftttMfad 
by  the  Justice  of  the  Peacet  and  the  bond  was  made  payable  to 
Edward  Birdsong  and  Nadianiel  Sledge.  Xbe  defendants  appear- 
ed and  entered  their  defence. 

On  the  appeal,  a  motion  was  made  to  quash  the  attacbmenty  on 
the  groond  that  there  was  no  affidavit  or  bond  as  required  bj 
law.  The  Court  allowed  the  Justice  of  the  Peace  to  enter  Ida 
atteatadoii^  MMie  pro  tunct  and  overruled  the  objection  to  the  bond: 
Tfaitf:  dediiiott:iB  SMigned  as  error. 

Theie  #ere  othei^  exeeptieiui  filed/ but  nof  deeided  tir  At  fltt- 
Cpurt.  -     •  • 


""^  *  a  error. 

• 


W.  DovoHSETY,  for  plaintiffii  in  error. 

H.  HoLT»  fbr  defendant. 

jE^  tie  Court. — Lompkin,  J.  delivering  the  opinion^ 


s 


[!.}  lrk.Jadt9(m  9#.  VdUntme,  (3  Ckumt^i  Rep.  126,>tbe^8upreBe. 
Court  of  New  York  ruled  that  the  jurats  of  affidavits;  taken  befim 
the  Judges  of  the  Common  Pleas  or  Commissioners,  ia0A  be 
i^igiied  bj  tbem,  widi  the  additiod  of  tiMr  offieiU  siibsUiip<li^i>l 
Judges  of  tiie  Common  Pleas  to  sc^e  tBetiiMV«rMtilir,  «id'60n|k' 
nissioilen  to  specify  tliat  they  sM  ib.  \  , 
-For  myeqy^  I  belike  tittffrttoptjMSf'jyd^ 
VOL.  vm.  ^  ' 


0 ' 
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Bojds  f «.  ClemoiU. 


^t^  wmtk^  at  it  did  the  signature  and  official  attestation  of  the 
HacMlKMftk  waa  a  aBOiiy  undar  the  attachment  laws  of  thU  Stata^ 
and  that  il  waa  aoft  amendable. 

[2.]  Bat  4ia  aAer  objection  was  fisita].  The  attachment  was 
soed  oaC  \tf  KsIiVPiB  against  the  firm  of  Birdaong  jc  Sledge* 
aad  theboB4^iV*i>*^P^7*^^*  ^  Edward  Birdaong  and  Nsr 
tlani^  Sledgep  aa  inditidualst  without  reciting  that  the  obligees 
conipoaed  said  firm ;  whereas*  the  attachment  law  rpquirea  that 
(afivre  granting  the  attachment,  the  creditor  shall  give  bond  and 
•aauitj  in  doable  his  debt,  payable  to  the  d^endant.  Primee^  3L 
Aad  lint  aD  attachments  issued  and  returned  in  any  other  manner» 
ahafl  be  null  and  roid.  Snd.  Now^  the  d^mdamt  is  the  finn  of 
Birdsong  &  Sledge,  and  ^ot  Edward  Birdaong  and  Nathaniel 
Sledge.  I  need  not  point  out  the  legal  consequences  which  would 
ffaanlf  from  thia  discrepancy, 
.  Ii«t  the  judgment  be  rereraad. 


29o.  8&— Jesir  F.  and  Robert  Botd,  administratara,  he  plain- 
tiflb  in  error,  «r.  William  CLSiiEifTa,  guar£an,  he  defendant. 


p.]  The  4di  Of I  Law  Bole  of  Pncticait  BoiappUcBliJe  tocaaMt  fai  Bqvi- 

.ty. 

f%Jl  When  a  causa  in  Bqnitj  ii  pending  aad  the  pleading  are  made  up  sad 
.  ihn'iMiicia  jflinfid,  the  complainant  ii  not  eatilbd  to  amend,  aa  A  matter  of 
light,  hiKt  amendmenta  will  be  allowed,  inthediacretion  of  the  Court,  upon 
^edal  caase  ahown. 

[3-3  Smfnm  u  good  apeoal  canae  for  the  allowance  of  an  ^endment. 

In  Bqui^,  in  Muscogee  Superior  Conrt.    Tried  before  Judge 
ALXZANPtm,  May  Term,  1850. 

Oka  die  trial  of  thia  cauae  on  the  appeal,  after  the  prooft  and 
pleadinga  were  submitted  to  the  Jury,  the  cpmplainanta'  counsel 
epened  hia  ease  to  the  Jury,  inaiating  on  variona  errors  in  the  ra-* 
Attwefdieiiiteacata  of  Robert  and  Jdm  F.Boyd  to  the  Couttof 


A 
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'      ■  ■  •  _-       * 


Bcydt  9»,  OlemenU. 


Ordinary,  on  the  estates  for  whidi  bis  adtninistraton  Were  now 
called  to'accoctnt.  Defendant* 8  eonnsel  repfiad  aftfl  inatiWBcH)» 
fore  the  Jury,  that  under  the  pleadings,  dies#  dhASfCtonl J  not  b# 
insisted  on.  Counsel  for  complainant  then  Mfg^  oia/t^Ml  for 
defendants,  and  insisted  on  a  verbal  agreeadfiMf  flj^p^Mbg  widt 
any  'such-  allegations  in  the  bOT,  which  being  diiflMi  oouiiiel  fbf 
complainant  mored  for' a  continuance,  onth^  ground  of  aurprii^ 
in  order  that  the  bill  might  be  amended.  The  .Court  gnmtad 
the  motion,  and  this  decision  is  assigned  for  error^ 

The  Court  then  granted  an  order,  allowing  thelyillCo 
ed  on  the  showing  by  counsel  of  his  onderstandii^  of  the  iwttf 
Igreement ;  and  dns  decision  is  also  assigned  for  drrof*. 


* . 


G.  B.  Thomas  and  W.  Dougbbbtt,  for  plaintiiTs  ia  «rror. 

^  ■  ■  ■ 

.  H.  Holt,  for  defendant  in  error. 
By  the  Cbt^.— -NiSBET,  X  delivering  the  opinion. 

[h]  The  4th  Common  Law  Rule  of  Practice  does  not  apply  to 
isauses  in  EZquity,  and  the  complainant  was  hot  entitled  to  'ait 
amendment  in  this  case  as  a  matter  of  right. 

[2.]  Amendments  to  bills  pending  on  the  appeal,  are  not  aDofv^' 
able  but  in  fhe discretion  of ^the  Court;  and  when  'thepleadiagji' 
are  made  up,  and  the  issues  joined*  that  discretion  will  not  b^ev^ 
ercised  to  grant  amendments  but  upbn  special  cause  shown.  Act* 
ry  vs.  MatkewSf  7  G^m  2S.457.  Otargia  R.S^9f  BonUSg  Ch.^9^ 
MUnerif  Co.  8  Geo.  §L  315. 

[3.]  In  this  case,  the  oause  shown  is  turpritt^  and  our  judgment 
is,  that  the  presfditag  Judge  properly  allowed  the  amendment 
and  also  the  continuance  for  the  purpose  of  the  amendment.       '  , 

Let  the  judgment  be  affirmed. 


T^     I  —  j^ 


Mt.  M^-rW41t794  U'  FviMi99PV  i|i|4  ofih^ra.'  by  ibeir  ii9S|  friend, 
defindaiitt. 

n.}  .WImtc!  a^Hi||4^niMe^  q^  deipiiiver  fioiir  want  qf  Bqoitj,  «ii4  a  i^ 

cpid  bill  u  ^ed,  cfaurging  ihe  same  ibcU,  and  pr^ng  labitancS^y  the 

'  nme  relkf,  the  jodsment  on  demorrer  nay  be  pleaded  in  bar  of  ^  second 

In  VWHF»  u^  l(|«lflfM««>0  Sqpmor  CouiV    DppiaiQii  bj  Judge 

In  1842, »  biU  was  filed  by  Marthm  H.  Fergoaoq,  %Jem£  covert^ 
•ad  ber  diiMrmi  by  ibeir  ^ei^t  fri^pd,  ijlegitig  tb^  oq  the  aist 
day  of  September,  1838,  Rilbbard.Cbrifltiiias,  ika  £aber  of  Bin. 
Fergvson,  knowing  tbe  insoIVepcy  of  Jamea  F^vgpaon,  tke  bvs- 
'  band,  and' to  secure  a  proTiaion  for  his  daughter  and  her  children, 
executed  a  dopd  ^f  gift  uf  ceitiua  ali^Te^  to  ^<  Mutba  H.  Ferguson 
and  her  lawful  children ;"  that  it  was  his  wi^  and  intention  to  gire 
A^|ffCf>9T^  i^  aucb  m^nn^  ibat  tbe  t^qshand  ohoiitd  derire  eoin- 
tirnH  w  ^»o^\  tbereCroiAi  mw(  10  tbe  sole  and  aepM«te  «seof  the 
wife ;  and  that  from  his  \gnor%nee  i|Qto  the  pun^permodeaf  iranivg 
ttoia^nmBI^'  ^«A™«  in^a  a  d^f^iire  e3(ea«tio9  ef  Uaimeelion ; 
(b|it.l|ftfu(  ^  ex^Ksytion  o^  the  deed^  tb^.  negroei  were  <UiTered 
11^  Mfr^  II.  ¥<^W^ml,  Tbe  bm  lOiegfia  ibiit  Jem  Ceiter  and 
tm  o^hiv  )1(4g¥i^f  ^i[edit<HPB  ^ Ferpi«MI>  Ml  lievied'Oa  the  ae- 
ffpfl^  Wd  4  «W>9  M4  bee^  iv^tefpoart  liy  ^  eext  fiwid  of  Maa. 
Ferguson  and  children. 

V^  W\  V^^  ^  iw^^w^a  ^^  UMae,  ae.iigumeitiQei  of 
9§S^mA  tbf?^  oihfar  crediion,  9»fi  tlM  Fei)g««oe  might  he  d«- 
eree^  |p  B|>ffaiit  te  oowple.i>yw>fl  iwy  iMaa  er  inleveal  be  mgbt 

bare  under  die  deed. 

This  bill  was  demurred  to— first,  because  Richard  Chrietmas 
should  be  a  party — second,  for  want  of  Equity.  Tbe  demurrer 
was  sustained  by  Judge  Wellborn,  then  preuding,  on  tbe  second 
ground, and  the  bill  dismissed.  '^.. 

In  1846,  another  bill  was  filed  by  the  same  complainant  against 
Jesse  Carter  and  other  creditors  not  included  in  tbe  first  biH, 
Ferguson  and  the  executors  of  Richard  Christmas,  alleging,  seb- 
stantially,  the  same  facts,  except  that  the  deieetive  execotioii  of 
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^/Sken  v«.  CSsrttor  •ad  otban. 

r 


theiiitailroii  of  BjieEarcl  CbriBtraaPf  by  the  cleod»  arose  «itlierfVimi 
4be  igBoraiiee  of  the  draugbtMneo/  or  a  nutapprebeiiaioD  of  '^ 
■WiahM  ef-Rkhird  ChruiniM.  Tboi  prayer  was  for  a  refoniH^ 
lion  and  correction  of  the  deed»  «o  aa  to  eany  oat  the  SBteotkm 
of  tbe  grantor.  .     '  * 

To  ifaia  bUIr  Carter  filed  a  plea  of  ibe  decistoB  ^b  denHtirer  t& 
llibe  former  bitt,  in  bar  to  thcr  bill  ao.for  aa  be  waa  epftcerned.  Oa 
denrarrer  to  tbe  plea»  tbe  Court  overraled  tbe  demurrer  and  aoa- 
tainad  tbe  plea.  -  Tbia  decision  ia  aaaigned  as  giround  of  error. 


Sroiaosa»:-fofrplaiiitiffii  in  error.  .^  -  -  ■    ■  ,^ 

&.  HjLLp  for  defendli^a  in  error. 

Sfiks  ekmrt^IiUmnan  J.  deliyeriny  the  opinion. 


«  * 


[1.]  It  seena  that  in  1^838,  ftich«rd  GbriatmaB^' the  fotber  of 
Martha  H.  fei^aoh^'Biade  a  dea^l^gift  to  her  aadbtfr  obikfaneoi 
ef  fona  alav^s..  Jesae  Carter  and  two  other  jadgpnent  creSleffa 
had  these  negroea  levied  On  as  tbe  ptdpeity  oC  'Fergusopy-  iIm 
hnafaand  of  tbe  donee.  A  bill  ivas  filed  in  1848,  in  behsilf  of  J£w. 
.FiargUBon  and  bfior  children,  anggesttng  that  it  was  tbe  inteniio« 
of  the  donor  to  create  a  separate  estate  ta  tbia'^pn^rty  for  tbe 
wife  and  children,  free  from  tbe  marital  rights  of  the  boaband ; 
aM  ptiaying  that  kiasmuoh  aa  the  inatrmasont  was  dej^cfiyely  ex- 
eattlid»  )hat  by  a  deciiiiMi  in  Chancery ,  the  omission  nii|^ t  be  aup- 
pliadi  ^y  appotnthig  a  tmalee  for  Mrs.  Feagnsotn,  and  oooApelUng 
Jssnaa  FafguaoA,  tbe  husliild,  to  relinquish  all  bia  nghts  in  ihe 
pvepeftj,  and  the  creditdra:  he  perpetually  en^bined  from  pnw 
aeefi»9  againatilhiapaepettj.  To  this  bill  a  demulrrer  was  fitedr- 
.  lat^  fioi  waM  of  profBT-parties,  Richard  ChriaCtnaay  the  donor, 
noi  ba¥ingf  been  brought  before  tbe.  Court. 

Sdly.  Fer  want  of  Equity. 
-  J«dge  VeiUd#ni,whowaatlieQOB  the  Bench,  waired  the  odn- 
aidsaatioai  of  the-  JhrM  gfroend/and  aual:#ined  the  demurrer  on  the 
sottNk)  ground^  and  disafiisaed  tbe  bffl.  Hia  opinion  is  spread  up- 
on  tbe  minnSaa  of  the  Convl,  «ud  has  come  »p  as  a  part  ef  the 
lianaeripc  of  the  recovd. .  And  from  that^  it  nppewn  that  be  held 
that  it  was  iuadmissible,  by  parol  proof,  to  reform  the  deed  ofgift, 
and-t hereby  make  it  speak  a  language  different  from  its  foee. 
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Ftfrgston  and  'Others  ««.  Carter  andtitlien. 


-  Another  bill  is  now  filed  in  behalf  of  the  same  coraplainanti, 
mud,  as  we  think,  sobaCantiany  for  the  same  object/  It  ia,  toliave 
the  inatruHieDt  reformed,  and  Carter,  one  of  the  creditora,  and 
who  was  a  defendant  in  the  original  biH,  restrained  from  collect- 
ing his  debt  out  of.these  negroes.  ^ 

A  plea  of  former  recovery  having  been  put  in  by  Carter  to  this 
last  bill,  it  was  demurred  to,  and  the  demurrer  overruled.  In  odi« 
9r  words,  the  Circuit  Court  held  that  the  plea  was  a  good  bar. 

The  oliject  in  both  bills  is  the  same-— the  allegations  substantial" 
ly  flo.  It  is -true,  that  to  the  first  bill,  ftichard  Christmas  is  not 
macfe  a  party,  and  it  was  demurred  to  on  that  account.'  But  the 
record  establishes  the  fact,  that  the  Judge  before  whom  the  cause 
was  heard,  waived  this  ground,  Snd  dismistod  the  biH  for  want  of 
Equity,  -  •  ^  - 

It  is  argued  that  this  opinion  makes  no  .part  of  the  tzanscript. 
'But  even  in  its  absence,  we  sdoUld  be  bound  to  presome  what  it 
affirmatively  shows— namelj^lhat  the  bill  was  dismissed  on  this 
account,  the  want  of  proper  plkties  bemg  no  eufiicient  cause  for 
dismissing- a  bilL    For  if  the  necessary  parties  can  be  made»  the 
k  jBourt  win  always  give*  leave  for  that  purpose,  either  by  an 

amendment  or  by  a  supplemental  bill',  when  substantial  justice 
between  the  actual  parties  to  the  suit,  requires  it.  Story*9  Eq, 
PL  §§237,  884.  JdWigan  vm.  Mkehdi,  1  Mylne.  if  Craig.  433. 
Mitj:  Eq.  PL  by  Jery.  326. 

It  is  true,  that  in  the  first'  bill  the  prayer  is  not  m  so  many 
words,  that  the  conveyance  be  refcHnaed,  but'  it  seeks  to  ao» 
complish  the  same  object  by  decreeing  that  a  tnistee  be  uppmnt- 
edt  that-  the  husband  relinquish  to  him,  and  that  C«uter  and  the 
other  two  cnsditors  be^onjoined.  So  for  ngi  Carter  and  these  par* 
ties,  then,  are  concerned,  the  issue  oTlawinrblved  in  this  Itdga^ 
tion,  has  been  decided  on  its  merits.  Se^  Sounder^  PleaSL  tmd 
Ev,  612,  613,  where  all  the  authorities  upon  thb  subject  are  col- 
lected. 

Now,  whether  the  judgment  rendered  npon'the  demurver  to 
the  first  bill  was  right  or  wrong,  we  are  not  permitted  to  inquire. 
It  IS  enpugh  for  us  that  it  was  decided  by  a  Court  of  competent 
jurisdiction,  and  that  the  judgment  remains  unreversed. 

It  only  renuiins  to  afiirm  the  judgment  of  ^ie«6uperior  Codlt 
overruling*  thcLdemurrer  to  the  plea. 
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SoIhmii  >pd  otlien.««.  Carty. 


»       I 


No.'  S7.^— A-.  JT.  RoBisoN.  ttod.  others,  .plaintifrd  ui  srror,  vt.  £d- 
WABD  CareTi  ftMigneey  defeodant  in  «XTor« 

• 

[1.3  A  bill  U  filed  by  tbe  anignee  of  a  ban^,  against  a  number  of  the  itock- 
Koklert  of  another  insolvent  bank,  to  compel  jaid  itockholders  to  cootri- 

'  bate  raiteably,  under  a  clause  in  tbe  charter,  which  makes  them  penonallj 

*  liable  for  the  bills  hi  circniation ;  and  also  to  appropriate  tbe  amount  of 
itoek  idbsoribed  by  them  and  unpaid,  to  the  pajnoeat  of  debts  due  by  tbe 
Utter.  iniHitatioa  to  the  former,  at  a  trust  fund  in  their  hands,,  and  ia.da- 

.•  marred  to  upon  the  grooad  that  the  complainant  has  an  adequate  Commoa 
Law  remedy :  ''Hfld,  that  the  bill  is  not  demurrable  on  that  grounds 

[2.]  Hddf  fi^rther,  that  in  such  a^^ase,  a  demurrer,  that 'the  liatbility  of  the 
^toekholderB  is  sereral'and  not  joint,  is  not  warranted  by  tbe  bill,  it  seek- 
ing to  eharge  theitf  severally  and  not  Jointly. 

In  Squity,  in  Muscogee  Superior  Court.    Decision  on  demur- 
tvt  by  Judge  Aubxandxb,  Maj  Term,  .I860. 

.  The  bill  in  this  ease  was  filed  bj.  Edward  C^rey,  assignee  of 
the.Bank  of  Columbas*  against  John  Banks  and  others,  as  stock* 
holders  in  the  Planters  &  Mechanics'  Bank  of  Oolumbas*  to  hold 
tbein  liable  for  the  redemption  of  certain  bills»  (held  by  tbe  Bank 
oCColumbus,)  under  the  1 1th  seclion  of  th6  charter  of  the  Plantan 
Up  Mechanics'  Bank  ;  also,  to  compel  the  stockholders  to  pay  m 
a  b^snce  due  on  their  original  subscription  for  stock,  as  a  ivnd 
oat  of  whick  other  claims  held  by  the  Bank  of  Columbus  against 
the  Planters  &  Mechanics'  Bank,  might  be  paid. 

.  A  demurred  was  filed  on  irmribus  grounds,  and  overruled. hjit 
the  Court  below,  and  made  grounds  of  error  jn  |hts  Court ;,  all  of 
which,  however,  having  been  decided  during  this  term,  were 
abandoned,  except  the  foUowtng :  - 

1st.  That  tbe  com.]^la]nant  had  an  adequate  Comn^on  L&w  rem* 

edy. 

2d.  That  the  liabilities  of  the  defendants  are  individual,  sever- 
al»  and  separate,  send  not  joints 

Jo9«  Stjdboxb,  for  plaintifis  in  error,  submitted-^ 

1st.    That  there  is  no  equity  in  the  bill  of  defendant.    See 

Prinee,  125,  §§2, 3 ;  aUo,  AihRuU.^^ge  127 ;  also,  ^lUpage  127. 

.  j^y.  The  members  of  the  eoqHNration  irresponsible  for  the 
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corporate  debts  beyoud  their  interest  in  the  corporate  fbad.    See 
jMgeU^Ameiam(hrporatiaiUrpmgu^4md26mMd&f^ 

3dly.  That  the  defendante  bare  aa  ampkr  eo^apleltf  and  ade- 
quate remedy  at  Common  Law«     See  Prina?^  DigeHt  127. 

.  4thly«  That  by  judgment  of  Ibffeitiu'e,  the  atodtbcMers  «ra  ftet 
KaUe  to  pay  additional  svms  npcv  their  stock  already  paid  in. 
4ee  Am^  4*  Anu9,  128,  129  /  idtb,  4?0,  476.  Also,  aa  to  the 
right  of  the  direc^rs  to  assess.  See  AngtU  ^  Ame^t  420^481, 
amd  422.     6  Mm,  R.  40.     14  MiU0.  R.  2S&.    Prmee^  -185. 

.Mily.  That  UiestockhelderB  are  only  ]aable»in£Wd«n.iryrftwdkd 
idtimaie  redemption  of  bills  and  notes  alone.    See  frimeei  127. 

'  6thly.  That  the  corporation  being  ^issolvedt  a  Court  catt-  ttidke 
no  other  decree  than  is  provided  by  Statute.  Sed  Am£A  tf-Amgu^ 
€67/668.    2  KmU,  246,  247. 


c 


W.  DouoHXETT,  for^eleadaitt  ki  error. 


This  is  a  case  of  appordonmeat  and  ooiitribiitioB»  withemfim 
pn^>erly  brought  in  Equity.  .  \  Mad.  Gi.  232.  1-  9to9^9  Bq, 
$1469,470.    AMgd  if  AmM,  »i. 

By  going  into  Equity, «  mnltiplittty  of  aoits  is  avoided;  dMS 
gives  jurisdiction.  L  3lsry«  Eq.  $$64,  67,  478,  482.  McLmm 
«r.  Sreop,  1  iCei/y,  276. 

Bat  we^ay,  that  independent  of  aay  statvtory  liabiy^/wi0  are 
entitled  to  the  relief  asked-  for,  beeauavthe  capualatoekef  the  P. 
jb  M.  Bank  is  in  Equityt « tfoat  fund  Ihr  the  poyafent^f  itodebli' 
of  the  Bank,  and  maybe  p^iursued  by  the  tiredltoivia  B^foity  iato 
.tlie  hands  of  any  peiaoaliDlding  the  MttiWrt»hoii  «ot  a  puwhisBr 
fiNc.Taltte,  without  notice,  and  Ais  can  only  be  d«>ne  ta*  n  €o«rt  el 
Equity.  2  atar^9  Eq.  $1252.  Amg9il^^  Amet  m  Cutfm  m$mm, 
544)  to  M6.  Wood  ei  oL  tm.  Dmmmer  €t  mL  Z  Ma$m,  2M.  1 
Kyd  4m  Corp.  273.  Brigg^  vs.  Pmmnuoh  8  C^t0«»,  <d87.  Xm 
wii-Bloam  et  al.  19  John.  46&.  Hcdet  ti9^  Wmikenpqm  9i  mL% 
RuAardton's  J&q.  Rep.  396.  Alim9$.M9Mgmmf^Wmt^oim 
Cq.  11  Ala.  Rep.  473. 

The  right  of.  the  creditoni  tn^ask  in  Equity  lor  dM  eBceoailMn 
and  enforcement  of  this  trust,  b  not  impaired  nor  affected  by  die 
dissolution  oTthe  cor|Hsratipni.but  it  surviveBr  tha  dbsolottonr  and 
those  holding  the  property  on  which  it  alUtehet  era  traataar-M 
the  opediton.  Jk  ator^*^  Bq.  $1M2.    J^wilij  ««.  Fknmmlf 
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f0n9,B  Peimr$tf»l.  .  JikmU  vs.  BmMk  ^  Pm^  Gihom,  i  Bmeie  i' 

BtttAippoM  this  be,iiol  tr«e,.yel  we  say  that  tha  Coauaea  Law 
nil|iiB  rekitioB  to  .this  cocporatiou  haa  been  re|>cnlfld  or  ehasigei 
bj  the  Act  of  1842^  Sea  AeU&f  184S.  jVMll  »t.  Batik  ^  Pm$ 
^Giiim^  6  J^meth  4*  Aferiiotf,  ,667*  on.  ofylioortow  ^  tdMoT- 
M^.     JEsA  ilk  Oarcy,  6  JU^t  S39.       ^  ^. 

.  Tho  capital  uaok  of  the  bank,-  and  the-  rahie  ef  die  ahma 
therepC.ia  fixed  by  the  <:harter,  and  tbo  atoek  aabacribed  attd 
agreod  to  b^  pai4  iato  the  aMnpaayt  ia  cprporale  property. 
Fkmei?9jHifmiri».  AngM^AM^Mg^  Brigg$w$.Pmmmm, 
8  Cpwmt  2B6p  oyiwtofi  ^  SiH^eer^  Smaivr.  Attm  9§»  MmUg^m^ 
4r  WtH  JMtU  Cb.  IJL  Atu.  J^p.  437. 

I^then,  wQU^oorprectia  the  fbregob^  propoaitioD4»  it  foDbfta 
that  tbt  eoenplaiiiaikt  haathe  right  to  adc  for  a-cootribotioA  froan 
Ihe^rfendaptBj  «iider  aadin  wtoe  oCthetennaofthediartary  for 
the  payment  of  hia  debt»  jptv  wie  th^ir  iatereat  in  aaid  eorpora^oa. 

And  alao  that  the  o^iital  atook  in  the  handa  gf  the  dirfimdaaii, 
Mr  io  much  theaoof  aa  may  be  naoomary,  may  .be  appHed  to.  4he 
fiacbarge  of  aaid  debtr   -  •    - 
•         '  "  ■•     .  •  .      -•■ 

By  tke  Court, — Nibbbt,  J.  'deliyeriDg  the  opinion, 

t.         .-  /■  •         .     •  •       .  *" 

.  I3ie  great  qoeatiqna.fnade  by  the  demurrei  in  thia  eaae,  aa  -ia 
tbe  liahiHty  fl^  the  atockboldexa  in  iaaolvttn^.  banka»  were  aba»> 
iknedinthe  argument,  beaauaoprevionily  diaeoaeed  in  riiflhratf 
eaaba  at  thia  term.  I  -raier  to-thoap  oaaea  for  Hie  jndgaAent  of 
Afi'Couvty.on  thoae  int&resting  qneatiooe,.  and  proceed  to  DOttea 
twp  pointa  made  in  thia  oaae. 

■*{1.]  Xbe.firtt  IB,  thtt.  the  ooo^laiaant  haa  an  adeqnate  raiaJj 
atLaw,  and  therefore  haa  none  in  Equity. 

Thia  ia  abin  brought  by  the*  aaiignee  ef  the  Bank  of  Columbaa 
againat  certain  of  the  atockholdera  of  the  Flantera  ik  Hochaniea' 
Bank*  to  compel  them,  to  ^ay  up  the-  amount  unpaid  on  their 
atochv  or  ao  much  thereof  rateaUy,  aamay  heneoetaary  to  aada- 
fy  tha  deamnda  ofthe  Bank  of  Cclnmboa  againat  the  Plantnra  Jb 
Machenica'  Bank,  or  that  ^ef  be  -decreed  to  pay  liich  proportien 
-of  the  debu  due  to  the  eompiuaant,  aa  aaaigaee  cf  the  Bank 
▼OL  mi  67. 
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of  Cohimbas,  as  the  vtock  lield  bj  them  respecdrely^  bears  to 
the  whole  stock  of  the  Ptanters  &  Mechanics'  Bank.  ' 
.  The  demands  claimed  in  the  bill  are  founded  en-lha  bills  of  the 
Planters  &  Mechanics'  Bank,  and  also-other  eWdences  of  debt, 
-as  certificates  of  deposit.  Jt  goes,  therefore^  upon  the  personal 
liability  of  therstockholders»  under  the  lldi  section  et  the  chartes, 
lor  the  demands  due  (R|  the  bills  held  by  the'.complainant ;  and 
it  goes  also  upon  the  stock  unpaid' by  the  stockholders  for  the 
demands  due  on  those  bills,,  and  demands  due  on  othet  accounts^ 
as  aet  forth  in  the  bilL  .  Henocf,  the' double  aspect  of  -the  prayer 
'of  the  bill,  as  above  set  fortb^ 

The  bin-holders;  no  douht,  can  ^nroceed  at  Law,  each  in  his 
several  action,  to  edropel  the  stockheldeni  to  pay^  uitder  the  lltb 
oedtion ; . for  that  section ^makea ^emliable}  wd^ufeommon  ac- 
tions of  debt."  .  This  remedy  is  provided  by  the  dmrtar.  Prmee^ 
127,  But  it  does  not  follow,  that  because  a  bilI4ioidailt1iiay  sue 
at  Law,  he  fmust  sue  ft  Law.  The  remedy  at  Law»  in  inany  ca- 
pmf  as  in  thisi  would  be  inadequate.  The  liability  by-  the  chanar 
ik  '<  in  proportion,  to  the  junount  of  shares*  attd^the  value  thereof, 
that  each  individual  or  company  may  hoid.^  It  m,  theraforei  a 
ease  for  apportionment  and^oentributian ;  and  such  cases  be- 
long to  the  jurisdiction  of  a  Court  of  Chancery.  1  Maddoat^s  Ck. 
832.  1  Siary'f  Eq.  §§469,  470.  Amgdl  if  Ames^im  Carporatioms, 
564.  , 

AgaiOf  Equity  will  take  jurisdiction,  in  order  to  avodd  a  nmki- 
plicity  of  suits.  The-remedy  at  Law  would  be  an  action  ag«nsl 
-each  stockholder»  .and.io^eaoh  suit,  the^pkuotiff  would  reooveneo- 
]y  tfait  stockholder's  propoitioii  of  theeommon  liability.  .  Hence, 
to  collect  his  debt,  he  might  be  driven  to  a  number  of  actions. 
The  debts  due  to  the  complainant  in  this  biU»  are  larg0  in  ^iffnimt. 
A  number  of  the  stockholders,  indeed  all,  .as  the  biO  asrers,  who 
oould  be  made  parties,. are  brought  before  the  Court,  and  a  mul- 
tiplicity of  suits  is  avoided.  On  this  account,  the  biU  is  sustaina- 
ble.    1  Stary*9  Eq.  §§64  to  67,  4Ll8,und  483.     1  KOfy,  376. 

But  this  bill  goes  upon  another  and  distinct  gnound  for  the  re- 
covery of  all  the  debta  due  by  the  Planters  &  Meehanictf*  Bank  to 
the  Bank  of  Columbus,  whether  by  bills  or  otherwise.  It  goes  upon 
die  ground  that  the  capital  stock  of  th«  P.  &  M.  Bank^ia  an  equita- 
ble or  trust  fund,  for  the  payment  of  its  debts,  and  that  the  unpaid 
stock  is  a  part  o£  the  oi^itaj  stock,  and  m«y  be  followed  in  die 


¥• 


M 

'^^v 


AMBRICUB,  JULY  JTV&Ui,  I860.-  5» 

*!■■  '■  ■■»■  ■■  ■■■II.  ■■     ^-1 

Bobifon  and  otfaert  v«.  (krtif, 

banidsof  any  penoa-boldhig  thcr  stAnerWho  is  Bot  a  bona  fide  pur- 
chaaer^  wiUiQVt  notice.  Tbia  propoaitionf  so  impoxtant  to  sonnf 
banking  and  t*  die  proaperity  <tf  llie  State,,  tbis  Coort  baa  keld 
already  at  tbe  present  term*  and  is  now  affirmed.  I  ent«r  not 
kftO'tbe  discuasum  of  it,^l>eeaase  it  baa  not  been  qneatioiied-  Sb 
tbis  case;  bat  refer  to  tbe  cases  in  wbicb  it  was*discussed.  Tbia 
bein^  tvOe,  tbe  remedy  is  only  in  Equity.  Tbis  bill  is  filed  to 
reflf<^  tbis  tmsl  fbnj — to  appropriate  a  tmstfund  in  tbe  bands  of 
dhe  defendants,  as  stockboldeis.  In  tbis  aspeet»  it  seeks  not  to 
cbarge  ihem  pesaonally  afs  for  a  debt  due  l^  tbem,  bot  to  cbarge 
each  and  every  of  diem  «s  triistees,  boldtng  a  fund  liable  to 
tbe  debts  of  ibe^creditors  of  tbe  corporation.  2  Btar^t  Eq. 
^I26fi.:  17  8e$;g.  ^^BqtwU,65.  6  MMsiippi  JL  364.  8  Peierh 
gSL  JSanii  ts.  Bank  ^Part  Gibtom,  6  Smede  if  MmnhaUf  (Ufh 
^diyr.  ^ iimet  e» -^Jw??.  640.  ^  546. 

.•  llie  demurrer  to  tbe  bill*  tberefbre,  upon  tbe  ground  tbatdio 
templakiant  bos  an  adequate  Common  Law  remedyt  was»  in-^our 
judjpnent»  pro^perly  overruled. 

[2.]  The  otber  ground  of  demurreryinaisted  uppn,  and  tbe  only 
otber  ground  is,  tbat-tbe  liabilities  of  tbe  defondants  are  indiVkhi* 
al^  several  and  separate,  and  nciFt  joint. 

Tbe  bill  does  not  cbarge  tbe  defendants  as  jointly  liaUe  to  tbe 
plaintiff  for  the  whole  of  bis  debts*  It  does  not  assume  that  tbey 
are .  liable,  hut  rateably,  and  seeks  to  recover  rateably  against 
eacb.  If  tbis  gfound  goes  upon  tbe  idea^tbot  tbe  bill  rnaikea- or 
aeeks  to  make  the  defendants  liable  u  joint  contractors,  it  is  bq^ 
warranted  by  ibe  bill.  ^  The^bill  aedai  to  charge  tbem,  as  tbe  do* 
murrer  demands,  separately  and  severally.  In  ibis  view  of-it,  afl 
thaft-basrbeen  already  said  «s  i^plicable  to  t^s  demurrer,  and-il 
^lae  was  well  overruled  aa  not  being  warranted  by  tbe  case-mada 
ID  tbebilL  •  ^ 

t  Let  tbe  judgment  be  affirmed. 
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Wiley  lb  Co.  vs.  Sledge. 


]!<».  88^r-*LBBOT  M.  WiLBT  &  Co.  phdntiffb  m  rnnt^^m,  Nathah- 

iKL  Slvd«b. 


«ae  of  tlie  putnen*  iadiridMllj,  aad  be  levied  on  the  peitnenhip  proper 
tr^  OB  the  frcnmd  of  the  non-recideiice  of  the  defendmnt  in  attBchmeat  i^^ 
«a4,  if  Ihe  Bon-cvaident  peitneT  or  peitaen  weve  the  only  iBiTivorl  of  the 


Attadnnmt,  in  Mnscogoo  Sti potior  CoDTt.  DcciMOQ'fay  Judg^ 
Alsxardbb,  May  Term,  1890. 

TluB  wasmn  attmcbmentitteJmit  by  L.M.  WHeytcOo,  tgahiit 
HaAaniel  Sledge,  one  of  tbe  partueiB  ti  Tbe  finn  <tf  Knlsoo^d^ 
SMge»  on  tbe  groiiiid  that  Sledge  was  actually  lemorlug  beyond- 
Ae  finiti  ef  the  State.  There  Vas  a-yei>dict  fbr  plaiiitiir  and 
appe^  PuihuJuiil,  by  bis  eounael,  tben  no^ed  to  qvadl  ib§ 
attacbmenc  on  Tarious  grounds  wbicb  were  anslained  1>y  tbe 
Ce«Tt  and  exeepted  to  by  plaintiflB. 

Toe  only- ground  relied  on  m  tbe  Sapieme  Oourt  w,  tbnt  an 
attacbment  ¥rill  not  lie  against  one  paitner  hf^  partnenbipdebl. 

H.  Holt,  for  phdiitifls  in  error. 

W(  DnTOBBKVTt  for  defendant. 

By  C^  Omrf .— Lnnnuify  J-,  delivering  the  opinion. 

[1.]  Tbe  only  question  in  this  case  is,  wbetber,  when,  one  of  die 
tftetnbors  of  a  firm,  tranaacAivg  business  in  Georgia,  resides  nut 
of  the  State,  an  attachment  will  lie  against  bim  on  a  firm  debt,  t6 
be  levied  on  the  partnership  effects  f 

The  case  is  not  without  its  diflktikies.  We  think,  however, 
that  the  attachment  will  not,  ordinarily,  tie. 

This  summary  remedy  is  allowed  only  against  the  debtor  of  the 
plaintiff  in  attachment  Here  the  debiaria  the^nn  of  Bird^g  Ic 
Sledge,  and  not  Nathaniel  Sledge,  individually.  For  this  simple 
reason  alone,  it  would  seem  that  this  proceeding  could  not  be  sus- 
tained.    It  is  not  authorized  by  the  language  of  the  law. 

Partners  must  be  sued  jointly ;    and  while  there  is  ho  process 
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d&uitatarg  in  civil  cases  in  Georgia,  -the tetam  of  iumi  utimvemtm 
iMt,  ttiMtorUl^ykifr  of  1820»  {PrtiM,  445»)  ponetty  miwh  the.  aaanv 
effect.  8c3l»  dm  action  mmt  be  jainU  .  An  attarhixient  ia  a  suit. 
Why  shoald  the  plaintiff  be  permitted,  in  this  form  of  proceedings 
more  dfan  by  ordinaxy  proceaa,  to  go  against  one  partner  aept- 

In  Alabttna,  it  has  been  decided  that  a  non-redidaU  partber.may 
be  aftAched^  althongb  there  ia-one  of  the  firm  resident  in  the  Stafi^. 
WaruUm  9$.  Ewimgf  1  Ala.  Rep.  189.  Ch^em  «t.  P^ifM,  SM^ 
235«.  OoMm.  M.  Harris^  6  Ala.  213.  But  these  cases  are  f&t 
by  the  Court  upon  the  attachnient  law  of  that  Sta^te,  whMli  mak^a 
die  debts  of.partner8  joint  and  ferefoi,  allowing  a  reme4y'«gainst 
tttber.    AHMm  DigtMt,  ^eS,  _  .. 

:  The  remedy  by  attachment  is  allowed  in  this  State*  because  the 
erdtnary  p»o<ceiM  oflaw  cannot  be  served  on  the  debtor.  If  pe^ 
soml  senri^  can  be  effected,  then  the  attachmnit  €|Vmot  iasve. 
Bairt^  sotwithatapding  the  non-residence  of  one.  ^^^  finn^siiit, 
under  the  Act  of  1820,  can  be  prosecuted  to  judgment  against 
the  partners  who  lire  in  the  State,  and  the  judgment  will  bind 
die  partnership  effects,  as  well  as  tho  indiYidmil  property  of  the 
partners  who  are  served.. 

A  debtor  may  fraudulently  remove  his  property  from  tho  State* 
for  the  purpose  of  defeating  his  creditor,,  yet  if  he-remain  him* 
aelfy  an  attachment  will  not  lie;  and  whyt.  Because  a  na.  sf.' 
weuld  coerce  the  surrend^  of  the  property  tbua.  e]o||iiedi 
ThiB  same  result  tsould  be  9btained  by  ordinary- suit  agrinat  di6 
vendent  partner.  ..  .  .  ^...^  , 

The  law  nAiy  be  defective  in  not  provid^  fi>r  diis-case*  as  haa 
been  done  in  oiir  sister  State.    It  is  not  for  1|s  to  remedy  the  eviL 

.We  do  not  hold  that  a  state  of  thinga  viight.not-exi^  whic3a 
would,  authorize  ani  attachment  against  one  or  qiore  noji-timiaU 
members  of  a  firm  on  a  copartnership  contract«-es  for  instanoOt 
the  d^ath  of  the  resident  partner  or  partnera.  Suffice  it  t6  aay^ 
that  the  record  presents  no.  such  circutpstanceq^  •       .  . 

Judgment  affirmed^  .       , 


■^■^ 
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v^UuftiiiTiu  orrur,  m.  Juiin  C.  Ruse. 

V  A  .  j.«r.:^«kx>  K>e!S.x>  uvAko  iii«iiniiii*e  of  ihn  life  uf  A  at  the  inataiice  m  &. 

^  'k.'  N    . «    ',    ^  <  .^..ATrxi  :!i«t  the*  |*r«-niiniiiii  nhiill  be  paid  on  the  I'JiL  '*{ 

\  :       %  ..     «.   «      Ar.l  c^.-.:  -.:  :!irv  wrn*  not  ihrn  iwhI,  tho  OOBpanv  ftL<*;.4ii 

«^f•  V-    '  ^.•.'    \*r   *.b^  ^tMuraiMTo.  or  any  |wrt  thcreoft  and   the   polkj 

akoMu  ^ ■.■%%,%(-  «^*  ^(v:«^<tu!air.     I>init\l  jintiHwilii,  piirpnrtingto  be  the  temu 

*ML   -u^uV'»ri>t  v4  t«9U!u*.«:.  wrrx'  \hi\  mux  by  Uio  company  to  jienonfl  deal- 

i>i^  «k  'A  lixy'if   oun'  a'.;.v'.t-  i«l'  \ktiK-h  \\a»  that  a  parfjf  mglccfifig to  sffth  kn 

^/%nAKii  _»i •«.■'!■  ftvi^ft    k  '.%  .ijjt  ..*i'^c*r  •.'  is  i/nr, /i/r/f-i/f  thf  inf^rcwt  kc  hat  m 

'k  .%<:k-«.      N.«  '.vlt  !V*,\'  •*  t:\a«W  !n  !h»*  imlicy  lolhr  priiiti-d  ]irn{)OMi«.  The 

vr^-Mi  'im   t-to  .•:!  *-'*:h  Vvr!   *.S<r.  wn5  not  {mill  ftl  that    liint; ;  Ihc  iD«ur»-J 

irvxA  iv<ut  ao «  :Aorvm!t\ r.  jii'a  ni'trr  his  iK*«th.  and  within  the  Uiirty  day», 

1^  ^wMuMAM  ttirii  t.;ac  ^«  a>  ivtuu*iv\i  and  MuBfd  by  thr  company:  Had, 

Uu:  iU>-  a;^xU-   -■!  rvi.«;.o:k  U'  :ho  lium  days  docs  not  extend  the  coutrart 

i»i  !KMir&:is^-  iK-.'k'/Mo  !?io  !iuiv  di-.tijitintixl  in  th«*  policy  for  the  pa^-nient  of 

•bv  i>t-i*i:aui,  xxitl  \\.'Jk\  '.hi-  «vU!rvi*.i>.  accord  tnj*  to  the  fiiett  of  this  case,  arc 

uo>i  hahU*. 

Attachniont.  in  Mu*c\><tH*  Suj^erior  Court.  Tried  before  Judge 
AiK\i\uk;ii.  Mav  Term,  ISoO. 

K\\  the  loih  of  JuTy.  1*^(k  the  Mutual  Bcnofic  Life  Insurance 
Com|Hiiiy  isscuoil  to  John  C.  Ru»o  a  policy  of  insurance  upon  the 
Hio  of  Lra  l>.  Ku<«bY.  for  the  »um  of  93000,  at  an  annual  premi- 
\tiii  of  ;^7  40,  *'  to  be  |>aid  on  or  before  tlio  lOlh  day  of  April  in 
cverv  vear»**  and  recttinv;.  th»t  **in  ca«e  the  said  John  C.  Rase 
shall  not  ]«uy  the  said  annual  premium  un  or  before  the  sereral 
day«  hereinlH'fort)  mentioned  lur  the  payment  thereof,*'  then  the 
pi>liey  to  l>e  void. 

By  the  **  prospectus,*'  &o.  contained  in  a  printed  pamphlet  de- 
livered by  the  agents  of  the  company  to  persons  insuring,  as  con- 
taining the  conditions  on  which  iiMU ranee  could  be  eflfected,  it 
was  stated  under  tlie  head  of  *'  Forfeiture  of  Policv,**  as  follows : 
"  A  party  neglecting  to  pay  his  premium  within  thirty  days  after 
it  becomes  due,"  forfeits  the  interest  he  has  in  the  policy. 

On  the  I4th  oi*  April.  1B47,  four  days  after  the  annual  premium 
became  due,  lra  D.  Bugby  died,  and  a  few  days  thereafter,  before 
the  expiration  of  the  thirty  days,  Uie  annual  premiam  wbb  ten- 
dered to  the  agent  of  the  company,  and  refused  by  him. 

Ruse  sued  out  an  attachment  againat  the  eompaay.  and  on  the 
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trial  of  this  case,  the  questions  were  made  which  are  brought  up 
for  retiew. 

The  htcU  abov^  staled  were  in  eridence,  when  -plaiotiff  tender- 
ed the  printed  pamphlet  referred  to  Above.  Objected  to- by 
coansei-  for  defendant^  and  objection  oyermled.  iThis  is  the  first 
error  assigned  to  thedecisions  of  the  Court  below* 

.  The  Colirt  was  requested  by  counsel  for  plaintiff  below -to 
Amtgf^  AmJnrj  that  the  pamphlet  in  OTideriee  pVoyed  .thatthe 
party  was  Ullbwed  thirty  days  in  which  to  pay  -that  prtoiium. 
Thd  Court  declined  so  to  do,  but  said  that  the  language  itaa 
equirocaly  and  that  he  would  refer  it  to  the  Jury  for  their  own 
construction.  "'■ 

The  Jury  found  a  verdict  for  pluntiff;  whereupon  defendant's 
counsel  moved  for  a  new  trial— 

ist.'  Because  the  Court  erred  in  admitting  the  pamphlet  in  ev^ 
idenee.   .         ' 

'   2d.  In  refhsing  to  charge  as  requested  by  plaintiff,  .and  iti  chttr^ 
ing  as  stated. 

.   3d.  Because  the- verdiicl  of  the  Jury'  iacontrax^  to  law  and  ev- 
idence. ■  ■         '  .      '" 

The  motion  was  refused,  and  error  is  assigned 


H.  Holt,  for  plaintiff  in  error,  cited  the  following  anthondes 
10  support  of  the  errors  charged  in  refusing  the  new  tria]»  on  all 
tlie  gronnds  taken  in  the  rsi/e  ffui .' . 


1  FhiL€k  Lu.  24 19  30,  induthfe.  2  PikiL  m  JBm.  ,730  to  732. 
13  MoiM.  A.  96,  Higgemom  wl  JM.  2  Gim's  jB.  155,  VwMt- 
hooH  and  another  vs.  Smithy  Pru^  Col,  In9.  Co.  2  Johu;,  Rtp, 
346k  Ck^wtvM.  Barker.  -  S  Pick:  Zl,Park9et  at.  V9.  General  Jnr 
UreU  hu.  Ca.  1  JET.  JUoc*.  264,  RoMedge4  eafr  of  Romtledge^ 
99.  BwrrM  and  amother.  2  H.  Black.  674,  Wood  eial.ve.  Wooo^ 
.  iey.  ,6  T.IL  110,  same  eaeeirn error.  5  T.  R.  S9&^'-TMiom et  mi. 
vs.  Standiforih  et  al.  6  EaH.  Rep.  571,  8aMm-et  ok  VM.Janfes  ^ 
LangsUm^  12  EasL  Rep.  183,  Want  Sf  OuAooh  ex*rs  if  Wasti, 
^.  Blunt  U  al.  7  M.  If  W.  151,  Aeey  and  another,  ex'n  if 
Bimpson,  vs.  Br*  Com.  Iks.  Co.  6  Wend.  488,  JDtmcan^  ve.  Smn. 
Pir^  lus.  Co.     -  , 

.  H.  L.  BwNiNO,  for  the  defendant  in  error,  relied  upon  the  fol'-' 
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lowing  authoritieB  :  Authorizing  the  admiaaibiUty  of  the 
and  the  finding  of  the  Jury,  viz  r 

See  1  PkiUipt  an  Luuramce,  30.  Tk  JSb^rf  ^  Want  tw.  BlamU 
and  others,  12  E(uU  182.  6  EoiL  571.  6  Term  Rep.  696. 
Greenleaf's  Ev.  405.     12  Wkeaian,  615.     4  GncM,  645. 

■  To  show  that  tlie  rule  under  the  prospeetuB*  allowing  thirty 
days  are  Btmilar  to  days  of  grace,  and  aa  to  rule  allowing  daya  of 
graoop  referred  to  Ba^  m  BtUt,  235.  9  Wheaion,  5S1.  1  PeUn, 
25.  Bailey  on  BilU,  243.  4  Mats,  R.  345.  6  ATom.  449.  17 
Mast.  R.  449.     9  Pick.  420. 

Ab  to  the  conatraction  of  poKciea.  2  Binneft  373.  1  Bnmmt, 
349.     12  Wheaton,  383.     MarMhall  on  Ins.  2  vol.  796. 

•■ 

By  tke  CourL — Nisbxt,  J.  deliyering  the  opinion. 

[1.]  The  errors  assigned  grow  out  of  the  refiiaal  of  the  Court 
ImIow  to  award  a  new  trial  at  the  inatanee  of  tka  dafeadant  he- 
low.  The  specifications  of  error  are,  the  grounda  taken  in  the 
rule  for  a  new  trial.  But  connael  for  the  plaintiff  in  error  relied» 
before  this  Court,  only  npop  two  of  those  grroundst  to-wit : 

1st.  Because  the  Court  erred  in  4>ermitting  aaid  pamphlet,  or 
any  portion  thereofi  to  he  read  in  evidence  on  the  trial  of  aaid 


2d.  Becaaae  the  Court  erred  in  this,  that  when  tha  attonief 
for  the  plaintiff  requested  him  to  charge  the  Jury,  that  tha  pan- 
phlet  in  evidence  proved  that  the  party  waB  allowed  thirty  daya 
in  which  to  pay  the  premium,  the  Court  refuaed,  aayiagthat  the 
language  waa  equivocal,  and  that  he  would  refer  it  to  the  Jvy  fiir 
their  conatruction. 

The  pamphlet  referred  to,  purports  to  be  the  nilea  and  xegnla- 
tiona  of  the  plaintiff  in  error — "  The  Mutual  Benefit  and  Life  In- 
Burance  Company."  It  containa  numerous  atatementa  or  ruleB, 
which  relate  to  the  business  and  the  manner  of  conducting  it,  of 
that  company.  It  does  not  appear  to  have  been  publiahed  by 
the  aut^ierity  and  direction  of  the  company ;  but  it  waa  proven 
that  patriphleta  of  like  character  with  thia,  were  handed  out,  at 
different  timea,  by  the  company,  to  peraona  wiahing  to  4^  with 
them,  and  making  enquiry  as  to  the  tenuB,  &c.  of  inauraiice.  In 
thia  pamphlet,  among  other  things,  ia  the  following  article  :  "A 
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Tke lliftD*! BtmdStL LUelMnmaoe fliwf fj j^p  Bom* 

|#qf  neglacKixig^to  MCda  Us  MHHial  pf«wiun  wltim  thistr  4«3P 
after  tt  k  diMr  or  pa}M|  Miettnneiits  wkhin  vxAy  dMf9»  «•  «paci^ 

fied  in  ihe^charter^orlmfcring  ^  V^  aauMMtorjr  taomnly^ipoe 
the  nole,  forfeit  4ie  toMBMLlM  Imb  hi  die  poMcy." 

.Tte  ptiinriff  halev  oeed  in  evideeoe  Uie  p<^y,  by  wihieh  tfat 
preiBta0M«ii«f|ipiikt0d  to  be  paid  niaweMy  onifce  10ili<if  Afri]^ 
end Jii  wbuA ft k ferdyeir  seated* '< M cMe iW  eaid  J4imC.Mmm 
{fAo  was  the  party  wfae  had  insucjBd  the  life  flf  a  Mr.  Bog^ 
alnffl  not  pay  the  said  aeoual  pnetakiflN  on  xnt  belEboe  the  mi  sev^ 
val  days  bereiaMbre  meiiliDiied  for  the  payienttfaemofc  then*  wd 
in  ^f«ry  luich  case*  the  aaid  conipaiiy  shsS  mtt  be  iiable  t^  ihe 
payment  of  tb^  snm  insuredi  or  any  part  iheraof,  and  this  paMey 
shall  jcease  and  detenoioe.'^  . 

-  It  was  fiirther  in  evidence,  that  B«gbyi  the  person  ithm^  Hb 
«aa  insuredt  died  on  the  litb  day  of  Apjtl>^-lbttr  da|n  After  ibe 
twA  wAmi  by  cbepoHcy,  ibe  preniAini  was  payoUa,  md  ifaat  af- 
ter hia'deaAi  and  witfainihe  tikirty  days,  the  pvamiam  waaf»l(iiaiftJ» 
which  was  doe  oif  the  policy  4ni  the  lOcfa  of  April  {srecefng, 
Mftis6d  by  the  company.  Under. theae  oircnmstanoes,  the 
pUet  saftmd  16,  and  more  paidenkrly  that  pqition  ofitbefere 
naciliBd,  was  admitted  in  evidencie  Arthe  piatntiffb^w. 

yUhe  manner  $n  which  the  second  gnound  «if  emor  is-rtnted  n 
dm  flMOffd,  is  somewhat  eqiuvocaL  The  language  of  the  jmk  is 
todi«aAellhat  the  Ooiut  erred  in  tbis^-lhat  nrlinniloimaalliwi  dm 
^pUDBffMqaasted  him  to  charge  die  Jary  that  the  paaophlet  in«T- 
ideB0e  prvrdsd  that  die  party  waaelloWad  thirty  dayshi  which  to 
pay  the  ptemiom,  the  CoarC  cafiised,  saying  ika^  ii  wm»  i^ivgeni, 
pud  Aai  ke  wtmU  re/tr  iiJo  t^e  Jkuy  far  4keit  mam  cwufiwrft'en. 
Now,  it  is  hardly  to  be  presumed  that  the  pkindff  intended  to 
bring  before  this  Court,  ibs  error,  the  refusal  of  the  Oonrt  to 
charge  a  proposition  at  the  request  of  the  otbef  side,  which  he 
maintains  is  unsoond.  The  refoaal  of  the  C!.ourt  thus  to  chergs^ 
was  negativ^  in  his  &Tor,  and  he  would  not  except  to  c  decis* 
ion  in  his  own  &Tor.  Such  esceptions  atad  idleged  evor  would 
reach  no  point  in  the  fint  instanoe^  and  jvould  be  abuied  in  the 
second,  i  apprehend  that  the  real  ground  of  error,  is  the  refill 
al  of  the  Court  to  put  the  true  legal  constractkm  upon  this  lAtrty 
day  dafut  in  the  pampUet,  bnt  left  that  to  die  Jury,  in  eaying  te 
them,  it  was  eymvocai  and  for  ikeir  catutmUUm*  The  quaidea 
made  by  these  assignments  is  this :  wkmt^im  AttMtei^  Ais  cmsBf 
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u  the  legal  effect  of  this  daueein  the  printed  pamphlet  f  This  is 
clearly  a  question  for  the  Court.  He  ought  to  have  instructed 
the  Jury  as  to  the  law  whioh  should  govern  the  rights  of  these  par- 
ties arising  under  this  policy, -and  the  fiusfs  proven,  and  this  arti* 
cle  of  the  pamphlet.  He  did  not  do  so-^ut  left  the  construction 
to  the  Jury.  The  defendant. had  a  right  to  complain  of  this,  for 
the  pamphlet  being  in  evidence,  the  Jury  was  bound  to  believe 
that  it  was  legally  before  them.  If,  in  law,  the  obligation  of  the 
defendants  to  pay  the  insurance  is  not  affected  by  this  clause  in 
the  pamphlet,  why  then,  the  admission  of  it  in  evidence,  and  th6 
failure  to  instruct  the  Jury  as  to  its  legal  effect,  was  a  virtual  nil* . 
ing  ag^nst  thq  rights  of  the  defendants^  Upon  the  hearing  ef  the 
cause  we  thought  that  there  was  no  error  in  the  admission  of  the 
pamphlet,  it  being  put  out  as  the  terms  and  conditions  of  insur- 
ance* by  the  defendants,  and,  on  that  account,  to  be  considered 
by  the  Jury  subject  to  the  control  of  the  Court,  in  its  right  and  ob* 
ligation  to  pronounce  upon  its  effbet  in  law  upon  the  policy.  Upon 
looking  into  the  authorities,  I  am  satisfied  that,  we  were  in  error, 
and,  for  myself,  I  now  correct  it.  I  am  now  convinced  that  its 
admissibility  depends  upon  its  effect  on  the  contract,  and  it,  as  we 
hold,  it  does  not  vary  the  policy,  so  as>n  any  way  to  affect  the  li- 
ability of  the  company  thereon,  it  was  not  admissible.  •  This  ques- 
tion becomes  immaterial,  as  the  judgment  we  pronounce  upon 
the  clause  in  the  pamphlet  viD  control  die  cause,  so  lap  as  diat 
clause  is  concerned  with  it.  My  correction,-th.erefbre^ofwhatto 
mo  appears  to  be  an  error,  does  not  at  all  interfere  with  the 
judgment  df  the  Court,  as  pronounced  at  the  hearing.  Its  dis- 
cussion, however,  is  of  some  importance,  for  the  reasons  which 
ei elude  the  pamphlet  as  evidence,  shed  light  upon  the  construc- 
tion which  we  give  to  it. 

The  position  of  the  plaintiff  below,  is,  that  this  pamphlet,  being 
promulgated  as  containing  the  terms  and  conditions  upon  which 
the  company  insures,  they  are  bound  by  it-<-its  declarations  en- 
tering into,  and  constituting  a  part  of  their  contracts  of  insurance, 
And  that  the  meaning  and  legal  effect  of  the  thirty  day  clause  or 
rule,  are,  that  if  the  premium  is  paid  or  tendered  at  any  time  with- 
in the  thirty  days,  it  eii^te^ds  the  contract,  ao  as  to  hold  them  lia- 
ble for  the  insurance,  even  whei*e,  atf  in  diis  case,  the  insured  dies 
after  the  time  stipulated  in  the  policy  for  the  payment  c^  the  pre- 
mium, and  before  the  tender  or  payment.    I  do  not  mean  to  aayi 
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that  in  jdo  case,  and  for  no  purpose,  would  this  pampbTet  be  ad- 
iliissible.  In  this  case,  it  id  inadmissible,  because  it  cannot  be 
constmed  so  as  to  enlarge  dr  extend  the  terms  and  obligations  of 
the  contract  as  eontainett  in  tlie  policy.  ■  * 

It  ip  to'  be  noted  that  the  policy  contains  no  reference  uihatever 
to  (he  pampklei'-^^f  eourae  none  to  that  part  of  it  now  being  cotb- 
■idered. -.  ^  * 

It  is  farther  to  be  noted  that  the  policy  expressly  provides  tkat 
the  premiaais  shall  be  pud.  ammaUfff  on  qr  before  0ie  10/A  day  nf 
Aprils  in  every  year  dudng  its  continuance.  - 

And  it' is  also  to  be  carefully  noted,  that  the  policy  explicitly 
declares,  tbatif  the  premioiias  are^not  paid  on  or  before  the  10th 
day  of  April,  annually,  the  company  ehall  not  he  liable  to  the  p&f' 
^f^^tjf  the  eum  insutedr^  any  part  thereof ^  and  the  policy  AoH 
ceaie  and  determine^  What  then,  is  the  contraet  as  declared  in 
the  poHey  1  It  b,  that  for  the  premium  expressed,  tboAifep&iMr 
insures  the  life  of  Mr.  Bugby,  at  the  amount  (t2000)  iiqNilated. 
The  contract  is  from  year  to  year,  and  dependent  &r  iffi  ebta^ 
tinuance  upon  the  payment  of  the  premium  on  or  before  tlie  10th 
dky  of  April  in  every  year.  This  is  necessarily  the  duration 
of  Che  contract,  because  of  the  express  declaratibo,  that,  if  the 
premium  is  not  paid  on  dr  before  that  day  in*  every  year,  the 
company  shall  not  be  liable,  and  the^iolicy  shall  cease  and'detef«> 
mine.  This  policy^tUen,  w6s  offeree  up  to  the  10th  day  of  April» 
1847,  the  premiums  anteriorta  that  date  being  paid.  The  premi- 
ttm  dl|e  on  that  day  not  being' paid,  the  policy  on  that  day  ceased 
'  and  determined.  At  and'  after  that  day^  there  was  no  contract  be^ 
tween  the  partieSr  Bugby  was  not  insured,  and  from  thenceftr- 
warcl  the  parties  stood  relatively  to  each  other,  as  they  did  before 
any  contract  had  been  made.  '  Bugby,  the  insured,  dying  subse- 
quently to  that  day,  his  insurer  had  no  more  right  to  call  upon  this 
cotopany  for  .the  insurance,  than  upon  any  other  company  or  cit- 
izen. Such  is  clearly  the  truth,  as  to  this  contract,  fbund  in  the 
policy  itself.  ■  Indeed,  the  plaintiff  does  not  pretend  to  rely  upon 
ihe  policy  alone— his  reliance'  is  upon  the  pamphlet  connected 
with  the  policy.  There  is  norule  of  evidence  better  established, 
than  that  parol  evidence  shaB  not  be  admitted  to  disannul,  pr 
substantially  vary,  or  extend  a  written  agf eement.  Oh.  Kent  m 
N,  Y.  Ine,  Co,  vs.  Thomde,  3  Johns.  Caaee,  4.  There  are  excep- 
tional it  is  tme^  as  in  cas«  of  an  mmh^gukae  ItatOte.    I  shill'Mt 
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eoAsUkr  Hm  ezeepcions,  except  saftir  as  they  relate  to  policies  of 
Insirrfince.  Now,  bo  far  fivro  the  rule  being  relaxed  in  eases  of 
eonCracfs  of  nsnronce,  k  appHes  to  them,  "  particalBrly  and  em-, 
phatically."    3  Jbkns.  Caies^  4.     Skimm.  54. 

"  Peiicies^  (soys  Cb.  Justice  Parker,)  thuugb  not  under  seal, 
bftve  nevertbelesa  ever  been  deemed  fnstninients  of  a  solemn  na- 
ture, and  subject  to  most  of  the  rules  of  evidence  which  govern 
w  ease  of  epectaltiei;  Tke  policy  itself  is  considered  to  be  the 
aoocract  between  the  partiea^  iiiA  wbiitever  proposris  ore  madei, 
or  conversations  had,  prior  to  the  subscription,  they  are  to  be 
eonsUhrred  as  waived,  if  noc  inserted  in  the  p<dicyr  or  contained 
kt  ft  memorawduni  annexed  to  it."   Siggituom  V9,  Dail,  13  Mau^, 


Whatever  is  contained  in  the  policy,  or  written  upon  it  at  the 
lime  of  signingr  is  a  part  of  the  contract,  and  is  adopted  by  the 
aigneture,  whether  the  words  are  in  the  marg^in,  or  put  in  by 
eoBsewi  after  sigaiing,  m  written  trannvenely,  or  indorsed.  3  £jp. 
in.  1  T.  R.  343.  7  Johns.  K  627.  1  Caineg,  60.  Ih^.  12, 
note, 

Now,if  this  policy  bad  referred  to  this.priuted  pamphlet,  it  would 
Nave  become  thereby  a  part  of  the  contract.  So  are  the  author- 
Miea.  1  H.  B.  254.  8  Ibid,  577.  6  T.  JR.  710.  5  Ihii,  696. 
AC.  iB.ljr  P.  471.  3  Aiuir.  707.  Fraa  which  afirmative 
fftvpoaitien,  logically,  it  follows,  that  if  dMr  printed  proposals  are 
tun  referred  to?  they  are  no  pan  of  the  contracts 

If,  by  mistake,  the  policy  is  So  framed  as  not  to  correspond 
wkh  tiie  previous  agreement  of  the  parties,  Equity  will  correct 
and  reform  it,  as  in  case  of  other  contra^ita.  1  Dkef  on  Lu.  71» 
73. 

Again,  if  the  terms  osed  in  the  policy,  or  representations  made 
to  the  insnrer,  have,  by  the  knot^M  wtigt  of  trade,  and  }h»praetkt 
09  between  the  menrere  and  the  injured,  ac^ired  an- appropriate  or 
eommoTcial  sense,  lliey  are  to  be  construed  according  to  that 
aewne.  All  mercantile  confracfs,  if  dubiaue  er  made  fa  teftrmct 
|0  ueagef  may  be  explained  by  pan^  etidenco  of  (he  usage.  **  Bat 
the  role  (says,  Ch.  Kent,)  is  checked  by  this  limitation^-lhat  the 
usage,  to  be  admissible,  must  bo  consistent  with  the  principles  of 
law.  Slid  not  gr i  tn  drfctit  the  cMcntiat  prefne^M  nf  the  eemtraet.^ 
3  Kent'g  Vom.  260.  7  JoJm.  R,  385.  12  iVhc^.  383.  3  Bing. 
61.     6  P«rX.  t3l.     1  lUFs  N.  Y.  S.  Old. 
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The  plaintiff  in  this  suit  can  bring  bis  case  Witbin  no  one  of 
these  qualifications  of  tbe  ru1o»  There  isno  latent  ambiguity  in 
this  policy— no  interlineations-^margiDil^or  transverse  writing^^ 
or  indorsements— no  reference  to  printed  pn^NMalSf  rulesi  or 
Mgulations — no  pretence,  lliac  by  mistake,  it  is  not  drawn  ac- 
cording to  the  previous  understanding  of  tbe  parties.  It  is*  bovr- 
ever,  insisted  that  tbis  contract  is  to  be  construed  in  the  light  of 
the  usage  indicated  in  the  rule  in  tbe  printed  pamphlet,  andlbat 
it  ought,  therefore,  to  have  been  ndnitted  iii  evidence.  It  doea 
not  incdicate  a  mercantile  usage.  If  admissible  at  all,  it  moat  be 
upon  tbe  idea,  that  it  proves  an  usage  or  practice  between  the  in- 
aurdrs  and  riioBe  who  deal  with  them.  Let  it  be  so  considerecL 
When,  and  under  whatcircumstances  is  such  an  usage  pro? eable  f 
I  enswnp— 

IsL  When  terms  are  used  in  a  policy,  or  representations  ar» 
made  to  tbe  insurer,  which  have;  by  usage,  an  appropriate  com- 
mercial  sense,  they  are  to  be  understood  in  that  sense,  and  tbe 
nsage  may  be  proved.  In  this  case,  no  question  is  made  about 
tbe  conatmction  of  words  in  the  policy,  or  about  ropresentatigns 
made  to  the  iiisurora.  The  whole  question  grows  oat  of  the  ex- 
tensive independent  article,  as  found  in  tbe  printed  propoiMls* 

2d.  Tbe  usage  is  proveable  only  when  there  is  aikhigui^  ki 
tbe  policy.  Here  there  is  none.  It  is  as  clear  as  the  light  of  dajs 
The  parties  have  ezpreaaed  their  meaning  ilritb  nnmiatakefable 
perspicuity,  and  having  so  attiprossed  themselves,  they  are  to  be 
oonsider^  as  agreeing  to  be  bound  accordingly,  and  as  having 
fiftpressly  estchtded  all  o/rvufie- facts,  circumstances  and  usages.  I 
fad  Oie  doctrine  upon  this  head  very  clearly  stated  by  Mr.  J.  £>!#« 
#y,  in  the  case  of  the  zchooner  Reetide.  **  The  true  and  appro- 
priate office  of  a  u^age  or  custom  is,  to  interpret  tbe  otherwise 
ind>eCof  mhiato  intentions  of  parties,  and  to  ascertain  the  nature 
and  extent  of  their  contracts,  arising,  not  from  express  stipulik 
tions,  but  from  mefe  implications  and  presumptions,  and  acts  of 
a  doubtful  or  equivocal  character.  It  may  also  be  admitted  to 
ascdrfain  tbe  tme  meaningof  a  particular  word  or  words  in  a 
given  ini^mmenr,  when  the  word  or  words  have  various  senses, 
ja/i  totne  coifimon,  some  qnalified,  and  Forhe  technical,  according  to 
'^  (he  snbjert  mailer  to  which  tfcey  are  applied.  But  lapprekentl  ii 
can  n^ver  he  proper  to  rrgort  to  any  mage  or  custom  to  control  or  ro- 
ry  the  post  tire  etipulatione  tn  a  written  emtraett  and  a  fortiori  nd 
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pay  tho  fiumof  <367  lOs.  at  tho  limo  and  places  designated,  and  the 
defendants  sliould  a^ee  to  accept  the  same,  their  funds  should  be 
liable  to  pay. the  damage  which  the  plaintiff*  might  suffer  by  firei 
'' aecording  to  the  exact  tenor  of  their  printed  proposals,  dated 
Jan.  1st,  1777."  In  those  printed  proposals  was  the  following 
^icle  :  "On  bespeaking  policies,  .all  persons  are  to  deposit  9b. 
6i.  for  the  .policy,  stamp  duty  and  mark,  and  shall  pay  the  pro- 
xpium  to  the  next  quarter  day,  and  from  thence  for  one  year 
more,  at  least,  and  shall,  as  long  as  the  managers  agree  to  accept 
the  same,  make  aH  future  payments,  annually^  at  the  said  office, 
wiihin  Jtfteen  day 9  qfier  the  day  limiUd  by  their  respedive  'poiieie^t 
^pon  /brfeiiure  of  the  benefit  thereof^  and  tio  insurance  is  to  take 
place  until  the  premium  be  actually  paid  by  the  insured,  his,  her 
or  their  agent  or  agents^"  It  was  averred  in  the  declaration, 
that  the  policy  stipulating  for  semi-annual  paymentsof  thepremi* 
um  came  under  the  article  above  quoted,  although  that  speaks  of  an- 
nual payments.  It  then  stated  the  plaintiff^'s  loss  by  fire,  after  the 
making  of  the  policy,  and  whilst  it  remained  in  full  fi)rce,  to-wit: 
on  11th  December,  1789,  and  before  the  expiration  of  fifteen  daya 
after  the  day  limited  in  tho  policy,  and  before  any  refusal  by  the 
company  to  accept  the  <^7  10s.  every  six  months,  according  to 
the  effect  of  the  poHcy.  The  declaration  farther  charged^  that  it 
was  the  true  intent  and  meaning  of  the  policyr  that  tho  plaintiff 
should  be  insured  agaitist  losses  happening  within  fifteen  days  af^ 
ter  the  day  of  payment  designated  in  the  policy,  if  plaintfff  ten- 
dered it  within  that  time,  unless  before  the  loss  the  company  had 
refused  to  renew  the  policy ;  that  all  the  premiums  had  been 
paid,  except  the  last,  at  the  day,.^nd  that  was  tendered  before 
the  expiration  of  fifteen  days  from  the  day  of  payment  designate 
ed  in  the  policy.  One  of  the  pleas  was,  that  the  prenoium  of 
«£7  10s.  was  not  tendered  until  after  the  10th  December,  1789, 
the  day  of  payment  named  in  the  policy,  which  was  demurred 
to,  and  thus  the  point  was  made  as  to  the  eilect.of  the  artide  ex- 
tending day  of  payment  for  fifteen  days. 

Lord  Kenyamt  Ch.  J.  said,  "  it  was  admitted  in  the  argument, 
that  the  insurance  when  made,  did  not  extend  to  kaff"  a  year  and 
jyUen  days,  and  that  comfMdy  puts  an  end  to  the  tMie  ease.  By 
the  agreement  under  which  the  plaintiffs  were  insured,  they  stip- 
ulated that  they  would  pay  half  yearly— namely,  on  10th  June, 
and  10th  December,  the  anm  of  £7  10s.  and  Aat  they  wonldf  so 
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sure  agunat  fire,  goods  already  barnedv  or  the  life  of  a  nwii:^- 
ready  dead,  will  readily  strike  the  commoneat  mind.  In  the^iii 
decided  by  I^ord  Kemyamp  the  article  was  referred  to  jn  Am  pfA^  ■■ 
and  as  he  held,  and  as  aH  the  authorities  hold/  became  dMpifcgr^ 
part  of  (be  contract.  He»  considering^  it  ts  mpari  i^f  AMfdIigk 
denies  to  it  the  effect  of  extending  the  policy  beyond  tba  Ihm 
egreed  upon  in  it  for  the  payment  of  tlM  premium ;  and  althoogh 
the  article  is  jpart  of  the  contractf  yet  be  dema  to  the  insared  the 
rigbtt  under  it,  of  claiming  the  in8imiice»  by  a  tender  of  the  pre- 
mium witbin  the  fifbMndays»all4i4|^^7(M'alIi^|9M^  In 
this  ease,  tfaeie  ia  no  referenee  to^^  p^Ateft^Mtiflit  lelied  upon 
iatbepolioy;'itisno  partcf  thepdUeyV  fliate^^  With  how 
much  greater  forecb  theny  do  the  pfribaciples  ruled  by  Lord 
Kemym^  vpfHj  to  this  case.  If  <he  defendluitA  could  be  made  li- 
able at  all,  upon  the  facts  di  this  casop  it  strikes  me  that  it  eould 
rest  alone  upon  the  idea,  that  tha  tender  of  the  premium  within 

•  the  thirty  days,  is  a  new  contract.  This  article  contains  no  pro- 
vision which  allows  the  company  to  reject  the  tender,  if  made 
within  time,  and  thus  prevent  a  new  contract  upon  the  terms  of 
the  old  policy.  And  if  a  tender  of  the  premium  bad  been  made 
in  this  case,  beyond  the  day  of  payment  named  in  the  policy,  and 

^  before  the  expiration  of  the  thirty  days,  the  ituured  being  m  lifej. 
should  inctine  to  the  opinion  that  they  would  have  been  boundby 

■it;  but  if  made  within-  the  thirty  days,  the  insui^  being  dead* 
and  the  fact  of  his  death  known  to  the  parties,  there  would  1ii» 
in  that  event,  no  contract'^— no  consideration  for  the  insurance*— 
no  mutuality.  It  would  be  -an  act  of  mere  fetuity,  out  of  vriiiiA 
no  liability  could  spring.  And  if  the  fact  of  the  death  of  the  ii»- 
aured  is  known  to  the  insurer,  and  its  knowledge  vrithheld  from 
the 'insurers,  and  .they  accept*  the  premium,  the  contract  Would 
be  void  for  fraud.  If  known  to  neither  party,  it  would  eijually 
be  a  void  contract.  -  There  can  be  no  valid  contract  for  the  in« 
surance  of  the  life  of  a  dead  man.  See,  in  accordance  with  the 
decision  in  6  71  R.  S.  a  I  B.  if  P.  471.  Atutruiher,  IQl..  1 
Ptil.  he.  30  to  34.    Dtrng^^,  12,  naU  4. 

The  case  of  Sdtom.v$,  Jamet,  (6  EoMt^bll,)  relied  upon  by  the 
plaintiff,  does  not  sustain  him.  It  refers  to  and  sustains  the  doc- 
trine settled  in^  Tarltton  et  al,  vs»  Stauiforth  et  ah  ■  The  policy  in 
the  two  cases  was  alike— in  both,  a  reference  to  printed  articles 
—in  both,  the  same  attiele  as  to  extension  of  time — a  loss  after 
VOL  VIII  69 
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Lamb  vs.  Hanria. 

—  ■  ■  ■  i^ 

Tho  bill  filed  by  Lewis  Lamb  charged,  that .  in  the  land  lotte- 
ry disposing  of  the  lands  i»  Muscogee  County,  one  Charles  Whi^ 
lock  was  the  drawer  of  lot  No.  176,  in  the  .6th  district,  vbo-A€» 
terwaids  sold  the  same  to  William  Crew^  and  that  WiUiam  Crew 
sold  to  complainant,  who  had  remained  in  piossesfion  ever  siBoaj 
that  upon  the  salo  to  Crew,  Whidock  applied  at  the'SzecutiTa 
and  other  Departments  of  the  Government  at  Biilledgeville,  to 
obtain  the-  grant,  and  was  infoimed  by  the  officers  in  charge  a£ 
the  saine,  that  the  grant  had  issued  on  the  Ist  dfty.of  Jnly»  1839 ; 
and  that  Whitlock,  on  examination,  fbiiBd*diat  |lie  same  was  en- 
tered, as  .granted  on  that  day,  in  the  bookrof  litio  Executive  De- 
partment ;  thai  wben:00«plaiiiant  pnrchajed,  Orvw  produced  a 
letter  from  JiAm  Bethuae,  then  Sarveyor  Gtaqerri  of  the  State, 
stating  that  the  grant  had  issued  on  die  day  stated. .  As  evidence 
that  a  grant. had  ipsued,.the  bill  stated  that  the  plat  had  been  re- 
moved ffom  among  the  plats  of  ni^granted  lots,  and  placed  amopg 
those  of  granted  Jpts,  according  to  the  c^stom  of  that  Department. 
The  bill  charged  that  the  entry  in  the  Executive  Department  was 
not  fraudulent,  but  was  made,  either  when  the  grant  actually  is- 
sued, or  by  mistake ;  but  that  it  appeared  that  the  grant  never 
had  been  recorded  in  the  Secretary  of  State's  office,  as  required  by 
law. 

The  bill  iarther  charged,  that  under  the  Act  of  1845,  disposing 
of  ungranted  lots,  Lewis  F.  Harris  ha4  applied  for  and  obtained 
a  grant  to  this  lot,  for  which  he  paid  $100;  that  Harris,  at-tbe 
time,  knew  of  these  mistakes,  and  that  they  had  Qansed  the  grant 
not  to  bo  issued;  that  Harris  had  commenced  an  action  of 
ejectment  to  recover  the  land,  and  that  the  same  was  pepding  on 
the  appeal.  The  bill  alleged  a  tender  to.  Harris  of  the  amount 
paid  by  him  with  iuter^st,  and  offered,  still  to  pay  it.  The  bill 
prayed  a  perpetual  injunction. 

On  demurrer,  the  Court  dismissed' the  bill,  and  this  dedsioft  is 
alleged  as  errol*.  ■  ^    ,     ■. 


» 


H.  Holt,  for  plaintiff  ih  error.  ;> 

Jas.  Johnson,  for  defendant. 

By  the  Court. — ^Lumpkin,  J.  delivering  tho  opinion. 

[1.]  We  recognise  the  right  of  the  citix^b  to  be  relieved  against 
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No.  dlw—AurmsD  F.  BmAifNoir,  plaiotiff  in  error,  vt.  Hisbkiah 

NoBLSy  defendant.  -'y     ^  . 

£1.]  A  hMM  a  demand  aiynit  B,  mod  wg  out  y^rocen  of  gamUhmciit  agaimt 
0,.  who  IB  indebted  to  B  hj  note,  and  obtaiai  a  jnd^BOBt  on  the  gamMh- 
ment.  Dr'^ho  is  the  assignee  of  the  note  due  bj  O  to  ^'  IraiiilefTed  to 
him  after  the  serrice  of  the  process  of  ganiishmeat,iHi|lltot  toit  thereon 
agaiait  O,  trho  pleads  thb  jodgmeBt  on  the  gamishmeat  in  bar:  Held,  thai 
this  cannot  be  done,  and  that  a  demurrer  tft  the  plea  woold  well  lie. 

Assumpsit^  IB  MuiBcogee  Superior  Court.    Deeirion  by  Judge 

Alucandeb,  June  Term,  1850. 

■  •  J* 

H.  If  oble,'  SB  the  indorsee  of  T.  A.  BrannoB,  brought  suit  on  • 
note  jniide  by  A.  F.  Brannoo,  due  let  Deeemberi  1846,  and  pay* 
able  to  the  order  of  T.  A.-Brannon.  l*o  this  suit  A.  F.  Branoon 
pleaded  former  recoTeiy*  on  a  process  of  garnishment  issued  by  a 
creditor  of  T.  A.  Brannon,  and  served  on  A.F.  Brannon,  on  the  5th 
January,  1847.  Subsequent  to  the  senrioe  of  the  summons,  T.' 
A.  Brannon  had  the  note  in  possession,  as  stated  by  A.  F.  Bran- 
non, in  his  return  to  the'  summons.  To  tliiflrplea,  plaintiff  below 
demunredf  on  the.  ground  that'  it  was  insufficient  in  law.  The 
Court  BUatained  the  demurrer,  and  defendant  excepted.  "*  .•> 


H.  Holt,  for  plaintiff  in  error. 
'  Jas.  Johnson,  ^for  defendant  iA  error. 

By  the  Court. — ^Nisbet,  J.  deHToriv^  the  opinion. 

[Xi]  The  demurrer  to  the  plea,  in  this  Case,  .wtti  pteijgMy  elks- 
tained.  We  do  not  doubt  but  that  the  plaiiidff  hk  ^f^nSgiaMii 
on  the  gamishineitt  is  entitled  to  collect  tt  out  of  J^^V*  Bjr^ntoon. 
Hisdaitf  Bptlilfe  moneydt^e  to  hisdebtor,  aiid  ea^jABibeift^liitt 
jud|pient,  is  pwamooQl  to  that  of  the  plaintiffi^this  actio*.  '6^ 
GlantoH  vt.  Grigg^^  6  Oeth  R.  436.  But  that  $1^  not  the  questioir 
made  in  this  record.  The  question  is,  whether  the  judgment  on 
the  garnishment  can  be  pleaded  in  bar  of  the  action  liy  the  hoider 
of  the  note,  due  by  the  defendant,  in  that  judgment,  to  the  debt- 
or of  the  plaintiff  in  garnishment.  To  state  the  question  with 
greater  perspicuity:  A  holds  *&  demand  against  B^and  sues  out 


^■■t. 
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Daw.  WilMiB  A.  HMToniBa  •«.  Smiib  &  Co. 


No-  93. — Dowr  WiLBON  &  Hbkkeman,  plaindfia  in  error,  h.  J.  S. 
Smith  tc  Co.  deisndants  in  error. 

CI-J  In  order  to  ido  out  an  Bttachinent  in  beh^oT  •  fins,  one  ptrtaer  bM 
Aa  right  to  -execute  &  homd  in  the  namo  of  the  firm. 

[3.]  AgenerBljadglneAlcredilor  cannot  GinDHkiinukMltMVWMlhD'Inilh 
of  the  affidavit  of  the  attoehinig  creditor,  after  JaJgmeBt  randered  cm  the  at- 
tachment, and  on  aiootSDii  to  diitribule  mmiey  belonging  to  the  defendant. 

Cbrtiontri,  Muscogee  Superior  Court.  Decided  by  Jndge 
Alxzaitdbk,  Mxj  Term,  ISSK  '      " 

The  queetiotu  in  this  case  itrose  upon  ft  motion  to  diatributo 
ivoney  in  the  baa4>  of  the  Shei^,  sriung  from  the  ule  of  the 
property  of  Birdsong  &  Sledge.  Dovf  Wilson  & '  Herremeo 
clsTmcil  as  gcnoral  judgment  cred^rs.  Jos.  S.  Sniit)>  9c  Co. 
claimed  under  a  judgniODt  onattachmeot  of  aSAldar  d«te.  <:!aan-. 
»el  for  Dow,  Wilson  &  Herremvt  objected  to  the  judgment  fif: 
J,  5.  Smith  &  Co.—         ;  .  . 

]>t.  BeoBuse  the  atiachiMBt  bosd  was  not  good  and  leg^;  be- 
cause it  was  signed  by  on«  partner  in  the  partnerahip  name. 
■  Sd.  Becenae  a  general  judgment  had  been  entered  up  on  tud 
atlaehmeat,  and  execution  accordingly,  in^ead. of  a  judgment  u>d' 
execution  nt mn>  ^         .- 

3d.  Because  there  was  no  return  by  the  o^ov,  abowing  that 
be.ba4  edrertised  his  prpeeedinga  aeoordingA)  Imk 

ItL,  Because  the  judgtnent  .w«a  niiininiT  mill  IWwilWini  iaaoed 
before  the  Jebt  was  due.  , 

The  Couit  overruled  the  objections,  and  permitted  counael 
for  Smith  &  Co.  to. enter  a  judgment  MnM,iiuK:jtrB  tenc-rBiid 
|o  have  execudon  instanter  ;  ako,  to  prove  by  the  levying  ofit- 
■eerrthat  be  did  advertise  according  to  law.''  To  wlfl^  iliiilMinn. ' 
irritfen  exceptiona  were  filed. 

Counsel  then  tendered  an  issue,  wbereby,  they  traversed  and 
denied  the  truth  of  the  ground  of  altachtnent  deged  tnr  the  affi- 
davit, viz:  that  Birdsong  3c  Sledge  were  abotit  to.  ramove 
without  the  limits  of  the  State,  and  df^nanded  a.  Jury  to  try  the 
issue.  The  Court  refused  the  motion,  and  written  exceptions  to 
dli4  delusion  <were  filed. 
'^Upon  these  exceptions,  a  writ  of  certiorari  was  suqd  out  to  the 
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GimnLnd  aaothor  iw.  KfeLetler. 

Ho,  93^-nA.couflXPB  L.Grant  and  another,  plaintifiin  error' w. 
Nblson  McLestbb,  defendaDt  in  error. 

■      ■  ■ 

[L]  a  i^grees  with  B,  that  he  i^l  hare  the  de^ntatioii  of  the'  Oletkihip^ 
-.  the.  Iiiiprior. Court,. and  receive  lor  hii  Gonpematioii  the  feea  anil  cottt  of 
the  office  already  accrued  and  which  are  to  accrnci  and.  B  a^ree^  'Hi 
pay  A  therelbr,  out  of  said  feet  and  eosta  due  aad  to  accrue,  the  gam-  of  Sto 
hundced  dollibni,  and  execatea  to  A  hla  ymtes  to  -aecure  the.  paynient  of 
that  inm :  Jfeid,  that  theM  notes  are  Void  at  a^nat  the  Statate  finWdding 
the  ami»  of  pahtic  offices,  and  aa  opposed  to  the  poUoy  of  the  law« 

■    -       «.  ■  •  ■ 

AflaainpAit,>&c.  and  mbtion  for  new  trial,,  in  Mnacogee  Bopc^. 

rior  Court,  May  Term,  1850.     Tried  before  Judge  ALCSAitxm* 

N.  McLester  brought  auit  agaimt  plaintiffa  in  error  on  two 
Botea  of  t250  eaicb,  payable  to  McLesteir  or  bearer.  PlMr-that 
t£e  Botes  were  g^ven  for  an.  illegal  consideration r  viz :  the;  sale  bf 
the  office  of  Clerk  of  the  Inferior.  Conrt  of  Muscogee  Odmitj,-  b]f. 
MoLeater  to  Grant. 

On  the  Crial,  the  defendants  proved  that  McLester  was  Clerli, 
aftd  that  Ghrant  did  all  of  the  services,  acting  as  Deputy  Clerk,  and 
receiving  the  costs.  McLester  told  one  witness  be  haA  nodi> 
lag^  do  with  the  office,  and  told' another  ^hat.he^had  let  GranC 
have  the  office,  and  Grant  owed  him  t500.  To  interrogaiories 
'exhibited  to  McLester,  the  plaintifi^  he  answered,  that  he  hp- 
JKHuted  Grant  as  his  Deputy,  to  take  charge  of  and  oonduot  the 
office ;  that  about  the  time  the  notes  were  givevt  he  wai^fbroid  to 
Jeave  the  State  for  a  thne ;  that  one  W.  B.  Ector  applied  to  him 
to  appoint  Grant  Deputy ;  that  he  made  out  a  sdiedule  ^f  the 
costs  then  due,  amounting  to  $1000  or  tl200,  bemdes  the  acerur 
ing  coits^  and  it  was  agrei^d  that  Grant  should  be  appointed  Depi^ 
tity,  and  receive  as  his  compensation,  all  of  "said  cost»-i-he,  Orant, 
paying,  or  securing  to  be  paid  to  McLester,  oat  ol^  or  as  a  part 
of  said  costs,  and  those  accruing  thereafter,  the  sum  of  9500,  and 
for  ^is  sum  the  notes  were  given.  -  He  denied  that  thei^e  was 
any  sale  of  the  office,  or  contract  of  sale.  He  admitted  thai  he 
did  require  Grant  to  give  him  a  bond  with  securi^  for  the  fkith« 
fill  performanee  of  his  duties  as  Deputy  Clerk.  . 

Counsel  for  Grant  requested  the  Court  to  charge  the  Jury» 
that  if  they  believed  that  the  notes  were  given  for  coats  dready 
VOL.  vin.   70 
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■         ■■■-.II.      I     ■    ■  ■  ~  '■  I     ■     .  ^ 

and  prfffii*  of .  the  office,  it  is* good;  but  if  the  . reaervation  opr 
agreement  is  not  to  pay  out  of  the  profits,  but  to  pay  generMtfm, 
m$m  oerhimj  which  must  be  paid  at  all  events,  it  is -void.-  €rodoipkid ' 
m:  IWtfr,  2  Salk.  468.  Grevil/e  ps.  Atkinson,  9  B.  if  C.  462.  4 
Mam.  9fR,  372v-  Ckktyom  OmLT^l.  According  to  this  mle,  how 
stands  this  cane  1  Take  it  as  most  strongly  made  out  by  the  evidence 

'  of  the  plaintiiThimselfK  who  was  examined  under  our  Sttftute.  -  He 
testifies,  *'that  be*' was  Cleik  of  the  Inferior  Court  of  MUscogee 

.  Ooiinty,  and  appointed  the  defendant  his  Deputy;  that  he  exhibited 
to  bim  a  schedule  of  the  cases  iieuding.and  undisposed  of  in  the  In- 
ferior Court,  and  upon  which  costs  had  accrued  lo  the  amount  of 
One  thousand  or  eleven  hundred  dollars,  and  upon  which  further 
-JBOst  was  to  accrue  u>  an  uncertain  amount,  and  on  the  a^rual  of 
whichf  further  clerical  services  vrere  ti>  be  rendered.  .  Upon  this 
exhibitino  of  cost  end  cftses,  it  was  agreed  that  he  would  appoint 
the  defendant  his  Deputy,  and  give  hiin'for  bis  oompeosation,  said 
costSp  which  had  and  which  were  to  accrue^  he  paying,  or  secur- 
ing tt»  be  paid  to  him,  out  of,  or  as  part  oltho  said  costs,  the  snln 
of  five  hundred  dollars,  to  secure  which,  the  notes  sued  on  were 
given."  The  substance  of  which  is«  that  the  defendant  vwas  to 
take  the  oflBc^  and  Jrs  profits  as  Deputy,  in  consideration  of  which 
he  undertook  to  pay  plaintiff  five  hundred  dollars  out  of  the  profits* 
amd  to  secure  which  sum,  he  gave  his  notes,  Althon^  it  seems  to 
have  been  expressed  in  the'  agreement  between  these  parties, 
that  the  five»  hundred  dollars  wei*e  to  come  out  of  the  prqfits,  y^ 
.the  notes  wer^  given  to  secure  it.     Tlie  plaintiflfdid  not  rely  upon 

-  the  profits  for  his  five  hundred  dollars,  or  upon  the  liability  of  the 
defendant  to  him,  as  trustee  for  that  sum  received  to  his  use  out 
of  the  profits,  bat  be  relied  upon  the  defendant's  express  stipulation 
to  make  good  to  him  that  sum.  What  is  this  but  a  sale  of^he  of« 
fice  for  a  sum  certain  to  be  paid,  at  all  events,  by  his  Deputy.  The 
agreement  indicates  a  well  devised,  but  still  insufficient  attempt 
to  evadie  the  Statute.  It  is  as  much  at  war  with  its  policy,  -as' if 
nothing  had  been  said  about  payment  out  of  the  profits,  and  it 
seems  tome  that  the  Court  ought  to  have  so  instructed  the.  Jury. 
'  Contracts -for  tliesale  of  public  offices  are  void  at  Common 
Law,  as  beTng  opposed  to  public  policy,  and  may  be  resisted,-  al- 
though not  embraced  in  any  Statute  ;■  particularly,  it  would  seem 
\  to  me,  such  as  relate  to  offices  appertaining  to  or  connected  with 
'  the  admbiitration  of  joetiee.    The  public  bavQ  «  right  to  ti»  aer* 
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1  ■  ' 


.  .dlaiiiiy  in  MuMogee  Snperiojr  CoQit.     Tried  before  Judge  Aik- 
jnuuuMA^  Majr  Term,  1850.  ' 

•  r  ■.'■-./   ■  .  "     .         ' 

..Tbis  wasan  iasoe^ formed  upon  a  claim  to  a  negro,  interpoeed 
byJobir  R.'^Dawsony  aa  execator  of  John  CrowelTi  dee^aisedtlo 
Ik  negro  boy  tcvied  on  aa  tbe~  proper! j  of  ^e  John  J.  Wibon. . 
.  The  evidebce  showed  thai  the  ifegro  riBmahied  iq.  the  poaaewion 
of  Wilson  about  six  months  after  the  sale  to  CrowelU'add  then 
-went  into  Croweira  possession,  where  be  remaincnd  ontil  Cro^r- 
e}l^  death.  The  letters  testamentarj  of  the  claimant  were  net  in 
oviidence.  .-     .       - 

■Ftaitofeiff'a  ooimsel  reqoested  the  Court  to  charge/  that  it  ■  waa 
-iMcessary  for -the  claimant  to  introducer  hia  -letters  testamenfiiry, 
-■te  make  out  his  claim.  .The  Courts  refused  so- to  charge*  Jtilt 
-barged,  that  it  waa  sufficient  for  th0  claimant  to  ahow  title  oot 
4if  thft  defendant  fai  execution.  To  which  charge  and  rcAisal  te 
charge,  plaintiff  in  ^<,/!k  excepted. ' 

i  -  Counsel  fbr  plaintiff  mji^.fa^  also  requested  the  Couri  to 
charge  the- Jury,  "  that  if  they  believed,  from  ihe  tef^timony,  that 
the  negro.  bo{  remained  in  the. -possession  of  Wilson  for  aix 
■ninths  after  the  ilale,  the  sale  waa  fraudulent  and  void  against 
jireditors,  unless  tbey  believed  the  possession  wto  explaincSd  by^ 
testimony."  The  Court  declined  so' to  charge,  and  plaintiff  in ^. 
Ja^  excepted.  •'-•', 

On  these  exceptions,  error  was  isMignedf 


JoifB9,  Bennino  -and  Jones,  for  pla^iff  in  >error. 

■f  *  . 

W.  DouGRERTx,  for  defendant  in  eiTor. 

By  Uu  Court, — Lumpkin,  J.  delivering  the  opinion. 

[1.]  .John  R.  PawAon  claimed  the  iiegro  levied  on,  i^  the  execu- 
tor of  John  Crowellr  deceased,  but. fialed  to  offer  in'  evidence  his 
letters  testamentary.  The  Circuit  Judge  held,  that  this  waJs  onne- 
cesaary,  and  that  it  -was  suffioient  to  show  title  out  of  the  defend- 
-anc  in  execution. 

So  &r  as  -we  aro  informed,  tl^e. uniform  practice  in  this  State, 
nuder  bur  claim  laws,  has  been  otherwise.  The  claimant  makes 
oafh  that  the  property  levied  .on  is  htt.  '  The  plject  of  thisi^it)- 


i 

«« 
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^Clegbom  w.. 


Np.  95w— Cbarlb*  Oi«e6Bobn,  plaintiff  iu  error,  r«.  Alexavdbb 

'  J.  RoftlsoN.  defendant. 

1^.]  Pkttv  that  defendant  signed  the  uot6  fued  on  at  mi^etj,  nnd  that  it  waa 
ngfpdfd  bolween  him  and  hit  priaei(>al  that  another  thonld  tipi  it,  alio,  aa 
eo-«Bret]f » before  it  was  delivered,  which  was  not  done :  ileU,  diat  thiaoa 
Aot  a  plea  otium  etifaetMm^  mad  need  not  be  rerified. 

Action  on  nqre,  in  Muacogee  Superior  Court.  Dectaion  by 
^Jii^e  Alexander,  May  Term,  1850. 

Tbia  wiw  o  wit  againac  Alexander  J.  Robison,  on  a  note  made 
by  erne'  McNeil,  iauid  Kobiaon  aa  aufety.'  Plea— ihat  defendant  aign- 
ed  the  note  by  agreement  with  principal*  that  John  Bankd  ahould 
aigo  The  aame  aa  ro*ffurety,  -before  it  waa  delivered  to  the  pftyeii^ 
nallicb  be  never  did. ' 

PlahitiflT's  attoriitiy  demurred  to  the  plea,  on  the  ground  that  it 
aanoanted  to  a  plea  of  aoii  est/acHfm,  and  waa  not  verified,  aa  re-; 
quired  by  the  Statute. 

The  Court  overruled  the  demurrer,  and  ibia  decision  ia  except-' 
ed  to  aa  erron^oua; 

H.  L.  BKifNiNo,  fer  plaintiff  in  error. 

Jas.  JoHNaoN,  for  defendant  in  error. 

By  the  Ctwr^.^-NiaBBT,  J.  delivering  the  opinion 

[1.]  The  demurrer  to  tbia  plea  waa  properly  overruled,  be- 
cause it  is  not,  in  our  judgment,  a  plea  of  iMm  ea  Jaclwm.  What 
fecta  doea  it  set  forth  I  Why,  that  the  defendant  ia  aurety  on  the 
note*  and  that  when  be  signed  it  aa  8ureity,it  waa  agreed  between 
him  and  the  principal,  that  one  John  Banks  should  also  aign  it  aa 
co-surety,  before  it  was  delivered,  and  that  said  Banks  never 
did  aign  it,  aa  agreed.  Tbia  plea  does  not  amount  to  a  plea 
of  noil  €»i  factum.  The  liability  of  the  defendant  dependa  upon 
tbia  agreement.  If  it  was  not  carried  out,  he  ia  not  liable.  The 
plea  doea  not  pot  in  iasae  the  execation  of  the  note  by  the  defend* 
ant.  It  in  faxX  admita  it,  and  aeta  «ip  the  agreemant  and  the^oni- 
conpfiance  with  it^aa  a  legal  bar  to  recovery.    It  la  not  in  daolalf 


AMERICUS,  JULY  TERM,  ISIjO.  661 

Golenuui  9s.  Ne«l. 

W.  B.  HobinaoQ  ft  Co.  having  contracied  to  build  a-cpvirt- 
hou0Q  in  Aandolj^  County >  recerred  frooi  the  Clerk  of  thalafe- 
ripr  Court  prott]ti88ory  notes,  payable  to  them  or  oi*der»  and  aign- 
ed  by  the  Clerk, x>fficially.  These  notes,  shortly  thereafter,  were 
tnmafiarred,  before  due,  to  John  Neid,  who  petitioned  the  Inferi- 
or Court  to  isaue  orders  upon,  the  County  Treasurer,  for  tki 
amoant  o£  the  notesr  in  their- stead ;  the  Court  refusing,  Neal  ap- 
plied fyr  and  obtained  from  the  Judge  of  the  Superior  Court,  a 
mandamms  fnn,  requiring. the  Inferior  Court  to  show  cause  why 
the  orders  were  not  issued.  The  Inferior  Court,  for  causer 
showed,  among  other  things,  that  the  consideration  of  the  notes 
had  entirely  failed— -the  house  built  haviBg  *'  tumbled'  down,'* 
and  become  utterly  useless.  The  mandamus.absolute  waa  grant* 
•d,  and  the  ordprs  issued  accordingly. 

On  the  9th  October,  1849,  John  Neal  Applied  for  tmandamM^ninf 
to  be  directed  to  Thomas  Coleman,  County  Treasurez*  of  Rati- 
ddph  Cpunty,  requiring  him  to  show  cause  why  he  should  notpay 
over  the  aQK)unt  due  on  the  orders.  To  tliis,'  Coleman  returned, 
that  the  consideration  for  which  the  orders  were  given  had  en- 
tirely &i]ed— the  court-hQuse-having  fallen  down*  and  beoome  en- 
tirely .useless. 

Upon  hearing  the  return,  and  inspecting  the  record  of  thefbr^ 
et  mandamus,  the  Court  held  the  return  to  be  insuffici^Rt«  and 
that  the  matters  in  controversy  had  been  previously  adjudicated, 
or  might  have  been  adjudicated  in  the  former  case,  and,  therefore, 
granted  a  mandamus  absolute. 
.  To  this  decision,  Coleman,  as  Cemty  Treasurer,  excepted, 
and  error  has  been  assigned  thereon. 

Taylor,  for  plaintiff  in  error. 

H.  L.  Benning  and  H.  Holt,  for  defendant  in  error. 

By  ike  Cbfir/-^Li7MPKiN  J.  deHvefing  the  opinie^k 

[1.]  The  objection  set  up  by  Coleman,  the  County  Treasurer 
of  Randolph,  to  the  payment  of  the  orders  held  by  Neal,  is,  tlieC 
th^  consideration  for  which  they  were  ^ven^,  to  wit :  the  buildikig 
of  a  court-house  fer  said  cotiTnty,  has  entirely  failed-^tlie  cohA- 
-house  having,  fa^en  dqwn,  and  beoon^  altiogether  i|^elfia§, 
vol  Tin  71  -  '  » 
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Jonei  v$.  Joyner  ami  otheni 

-    In  Equity,  ki  Randolph  Saperior  Court,  mbtion  to  dissolve  in- 
junction.    Decision  by  Judge  Warren,  April  Tenn»  1850. 

• 

On  die  11th  January,  1846,  John  H*  Jones,  then  a  citizen.,  of 
Richland  District,  South  Carolina,  borrowed  (1200  of  James  S. 
Gttignard,  Jr.  and  gare  to  him  a  bond  for  th^  payment  of  tAn 
same,  with  William  Gciger,  Jr.  Charles  Neiffer,  John  H.  Three- 
wttt  and  William  H.-Casun,  as  sureties.  At  the  saiiie  time» 
Jones  executed  a  mortgage  on  certain  neg^o  slavesf^o .  ind^Bmni* 
fy  his  sureties  (who  were  also  his  sureties  on  other  claims,)  from 
all  liability  on  his  account.  Shortly  thereafler^  he  removed  to 
Randolph  County,  Ga.  On  the  17th  February,  1849,  Rt>bert  J5y- 
ner,  as  tiie  assignee  of  the  mortgagees,  proceeded  to -foreclose  this 
mortgage  for  $1806  69,  principal,  and  $2ZZ  25^  interest.  Under 
thefi.Ja,  issued  upon  this  foreclosure,  the  Sheriffproceeded  tolevy 
and  sell  a{>ortion  of  the  mortgaged  property.-  In  Felmiary,  I850» 
JohnH.  Jones  .-filed  a  bilU  charging  the  forejgoing  facts,  and  further, 
that-  at  the  time  the  money  was  borrowed,  by  agreement  with  his 
sureties,  the  -money  was  placed  in  their  hands,  to  be  paid  out  to 
his  creditors^— the  saidGuignard  discounting  the  notesatthe  usu- 
rious  rate  of  19^  per  cent,  interest  per  annum,  and  paying  over 
to  the  sureties  only  the  sura  of  $975.  The  bill  alleged  that  tba 
^sureties  paid  out  only  about  $500  towards  the  demands  against 
Jones,  and  the  balance  was  unaccounted  for,  except  $240^  fm* 
which  Charles  Neiffer  gave  complainanta  due  bill ;  that  the  pre* 
tended  payment  by  the  sureties  to  Gh^igvard,  and  assignment  to 
Joyner,  were  merely  colorable  and  fapdillont.  The  bill  alleged 
that  the  poverty  of  complaiimnt  placed  it  beyond  his  power  to  pay 
the  amount  of  $500,  admitted'to  be  due  before  the  i»le,  having  none 
but  the  mortgaged  property  in  possession.  The  bill  prayed  an 
account,  from  the  sureties,  of  the  money  plaiced  in  their  hands; 
that  the  due  bill  of  Neiffer  might  be  allowed  as  a  set  off  Xo  com- 
plainant— Neiffer  acting  as  agent  for  the  other  Bureties-«*or  else 
might  be  allowed  out  of  Neifier's  share,  if  he  had  any ;  also^ 
an  injunction  to  the  Sheriff  te  restrain  him  from  paying  over 
any  of  the  proceeds  of  the  sale  of  the  negroes,  except  the  $500 
admitted  to  b^  due. 

The  defendant,  Guignard,  admitted  the  loan,  but  denied  the 
usury,  stating  that  ho  paid  to  Jones  the  full  amount  borrowed, 
($1200,)  and  that  Jones  handed  him.bact^  as  a  btmui  or  comtnis* 
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spts.     In  every  other  pvticular,  there  is  a  remarkable,  ant  ago- 
ntsm  between  the  bill  and  the  ans^-ers.     All  cafies  like  this  re- 
<)airetbet  the  fiicts  alleged,  and  the  aosivers  to  the  allegationSrThk 
flCated,  in  iO^der  to  an  nudorst^udiDg  of  the  judgment  of  this 
Court.     The  bill  states  that  the  complainant,  being  in  dybti  pro- 
posed to  the  defendants,  that  they  .stand  his -security  for  llM.iilni  ' 
of  (1200,  which  they  consented  to  do,  upon  hfs  executfaigip  AHflf.  ^ 
a  mortgage  upon  ten  negroes.     The  bond  of  the  plailNiffl.li^ 
accordingly  executed,  with  the  names  of  the  defendsnte  liT  ili'TCik 
ties,  and  sold'  to  Mr.  Guignard  Bt  a  discount  at  the  rate  of  soma 
19}  per  cent,  each,  for  six  hundred   dollars,  bearing  interest 
from  date;  that,  a  mortgage  was  exoouted  to  the  defendants  en 
the  negroes,  and  delivered  to  thehi  to  secure  them  against  liabiNr 
ty  on  their  su7et3r8hip  ;' that -the  money  -raised  by  the  loan  wa6 
turned -over  to  the  sureties,  with  the  understanding  that  they 
wero,  with  it,  to  pay  certain  outstanding  debts  of  the  plaintiff  { 
that  after  the  execution  of  the  mortgage,' they  consented  to  be*' 
come  his  securities  fur  certain  other  debts,  not  originallyembrC^I* 
ed  in  the  mortgage,  provided  he  would  make  upon  it  sueh  an  w 
dersement  as  would  hold  the  mortgaged  property  liabla  aa  a  te- 
curity  against  their  suretyship  on  these  last  named  debCa ;  that 
this  was  accordingly  done.     The  counsel  in  the  argument 'cU^Qi^ 
that  when  the  notes  were  discounted  tb  Guignard,  there.  in0  win 
extra  allowance  to  him  of  sixty  dollars,  as  Usury,  which  ongfatio 
be  credited  on  the  mortgage  in  favor  of  the  plaintiff,  bacanse 
the  sureties  and    mortgagees,  with    knowledge   that   this  sum 
was  allowed  to  tlu3  lender  when  th»  boinls   were.  dtseountlMl, 
had  paid  to  him,  when  they  took  up  the  bonds,  theirlull  value^^ 
the  counsel  holding  that  they  -ought  ta  have  defended  against 
this  usury,  and  falling  to  do  it,  they  have  no  right  to  come  upon 
him  for  remuneration.    The  bill  farther  states,  that  the  defendants 
having  received- the  .money  raised  thus  by  the  lean,  have  applied 
only  tome  $500  of  it  to  the  satisfaction  of  plaintiff's  debts,  ami' 
have  not -paid  the  other  debts,  which,  they  assumed  to  pay  for 
him,. and  which  were  embraced  in  the  ntortgage  by  the  indorse- 
ment thereotr ;  that  one  of  the  defendants/  Neiffer,  is  indebted  to 
the  plaintiff  on  a  flote  for  $240,  given  to  him  for  so  much  of  the 
money  raised  by  the  loanr  and  which  was  in  his  (Neiffer's)  hand»-— ' 
the  bin  claiming  a  credit  on  the  mortgage  as  against  Neifferfor  the 
amount  of  this  note.     T-he  mortgage  having  been  regularfy  fore* 


■JLl^ 


AMBElCtTS,  JULY  TRRM,  1 850.  5Q7 


-r^^ 


Jonet  r«.  JoTnerand  otfiem. 


urtiatever  in' the  contract,  but  statcg,  that  a&exhe  paid  the  plain- 
tiff the  mohe]^.he  handed  him  back  $60,  as  a  conbnii^ssion  orioniks 
for  the  loan,  and  that  when  these  bonds  'both  fell  due,  thej  wece 
taken  up' by  the  defendants — they  Substituting  their  own  obliga^ 
lions  therefor. 

Neiffer,  one  of  the  defendants,  and  also  c^ue  of  the  sureties,  an- 
swers, in  addition  to  this  joint  answer  withlHi^'ofhei'S,  that  he  was 
present  when  the  bonda  were  sold  to  Guignard  by  the  plaintifT; 
that  Guignard jNZf^  ^tf  <Am  fdr  them,  81300  ;  **  that  is. to  say,  (to 
use  the  words  of  the  answer,)  he  sawtbo  said  Guignard  deliver  to 
said  Jones  a  check  on  the  Commercial  Bank  of  Colutnbia  for 
$1100,  and  pay  him  the-suin  of  $l{)0  in  cash  ;  'that  out  of  the  ea^k 
thut  received  by  said  Jonct,  the  said  Jones  returned  to  said  Crui^^- 
nard  the  sum  of  $60,  as^  the  said  \Tones  said,  for  the  accommodatiom 
of  the  loan,  NeifTer  further,  individually  answering,  says,  **  that 
the  said  John  H.  Jones,  beihg  indebtt^d  to  him  in  the  sum 
of  8^40,  and  upwards,  that  is  to  say«  (goipg  on  to  specify  the 
several  items  of  the  indebtedness^)  the  said  Jones  placed  in  his 
bands  fhe  sum  of  $240,  which,  at  the  time,  was  suppoflied  to 
be  about  the*anK)unt  which  the  said  Jones  owed  him,  but  not  beitig 
pf  epared  for  a  fiill  and. 'final  adjustment  and  settlement  of  sud 
-accounts,  he,  the  said  Neiffer.  executed  the  due  bill  for  $240,  re- 
fer red' to  in  the  bill,  and  delivered  it  to  said  Jones*  as  an  acknowl* 
edgment  that  he  had'  received  that  amoamt  from  him,  to  be  aip- 
pHed  to  the  abdve  debts  due  by  said  Jones  to  him ;  and  the  said 
NeiflRsr  avers,  most  posidvely,  that  such  was  the  understanding  of 
the  parties  at  the  time»  and  denies  most  positively  that  he  receiv- 
ed the  said  sum  of  $240  for  any  other  purpose  whatever,  or  thffc:iie 
was,  or  is,'  in  any  wise  indebted  to  said  John  H.  Jones."  Neiffer 
vepeatSf  ifiat  the  note  was  given  siltaply  as  an  acknowledgment 
of  so  indcli  money  received,  aa  a  matter  of  convenience,  to  be  ta^ 
ken  up  upon  final  settlement  with  Jones,  and  says  that  in  refer- 
ence to' th^t  ol^ecti  the  note  was-^lrawn  as  it  was-^the  negotiabifi- 
ty  being  restrained.' 

l^ese  answers,  so  fortified  -and  confirmed  by  «ach  other,  anni- 
hilate  all  the  equity  of  the  bill.  Generally,  then*  I  say,  that  the 
equity 'of  th^  bill 'is  sworn  off,  and  the  injunction  was  properly 
dissolved.  'The  matter  really  requires  no  argument—- the  state- 
ments from  ther  bill  and  answer  are  demonstrtition. ' 

[9*]  Respect  to  the  counsel  fbr  the  plaintiff  in  error^  however, 
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negcdte  tbe  id#A  6C  apy  BQch  contract  Hifl  tMio6(6iiy  m,  thU  ibH 
coDtrafet  being  eiteented -without  aaury^  Joq«8  toluntarily  <«tuf1i- 
ed  to  Griiigiu^rd  t60t  4b  he  himself  said,  for  ilMi  acedmtnodtAion  iH 
the  loan.  There  wM  no  contract  at  any  time  about  the  Wfj 
Jonee  voluntarily  noyed  io  return  (50 ;  Guignard  pastrreljr  rH^' 
ceived  it  It  waa  a. gift  which  Jones*  had  the  right  to  make,  uM 
Opignard  the  right  to  receive. 

The  other  point  is  in  relation  to  the  ttit>  ncfte.  The  biTI  dufd* 
diat  this  is  due  to  him  by  Neifibr,  and  ought  to  be  dlowed  as  ptL 
cAet  16  Neiflfer's  claim  on  the  fund  as  surety,  raised  tm  the  foth* 
ciosare<»f  the  mortgage.  Bat  whift  does  Neiflfer  say  hi  bis  «#• 
awer  kbout  (his  n^tet  He  says  that  he  do<!Vnot  owtfJUttcM  aAy- 
tihingf  that  aside  from  what  Jones  owes  him  as  his  ^urecy*  ha  h 
indebted  to  him  in  a  considerable  sum  ;  that  Jones,  being  indeM- 
ed  to  him  pers^maliy,  and  not. as  surety,  paid  hiih  $210 -oh  Account 
of  that  indebtedness ; « that  it  being  inconvenient  at  tl^  tim^  to 
come  to  a  final  feClleme^t,  tffe  note  claiatied  by  JoMitf  to^  b6  M0 
to  him  for  $240,  was  given  as  an  acknmbledgmeiU  qf  ^d  iiiM  $im 
paid,  to  be  taken  up  up&nJmcU  »ettlemenL 
'  Let  the  Judgment  be'  affirmed. 


No.  98<^Datid  J.  BofnrwKLL  ..and  others,  plaintiffa  in  erref,  M, 
'  £•  O.  StnLTtriajf  andothiers,  defendants, 

[1.]  The  lareties  of  a  Shfliiil^  afleic  reooTeriss  have  been  had  agai^it  them 
to  the  amount  of  tfieir  bondly  mqr  defend  themfehres  at  ttm  a)gsinst>  all 
pendiag  ifir  fiitare  anita  on  thatgrtead. 

In  Equity,  in  Dooly  Superior  Court     l)i9cijriQn  on  demurrer, 
by  Judge  Wabren,  May  Term,  1850. 

The  bill  in  this  case,  filed  by  David  J.  Bothwell  and  others,  as 

thesecurities  of  E.O.  Sheffield^  former  Sheriff  of  Dooly  County,  al« 

leged,  that  die  amount  of  the  bond  was  $5000 ;.  that  Sheffield  and 

his  Deputy  collected,  on  sundry  executions,  an  amqunt  largely  ex- 
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'  ACT  OF  XJEOIBtAltrSE. 

ADMINISTRATORS,  EXECUTORe,  fcc. 

J.  Where  the  pleadings  show  aMOts  in  the  huids  qf  the 
executor,  such  aflsela  are  firat  liable  for  tbe  pftjriltVlt  of 
xUIe^oeieg.     JJemere  et  al,  vr.  Scranton  etal 13 

2.  A-sale  oflanda  tinder  ajadgroent,  d»  honis Itttatoris,    -  - 
,  against  an  executor, -conveys  a  good   lide  w  tbe  par* 

chaaer,  and' the  title  at  the  heirs  is   diveated.      Soe,  tx 

dem.  Wortkjf  vt.  Hamet.  -- ML- 

3.  Creditors  and  heirvj  as  a  general  rule,  era  Onlj  Bue 
third' persona  tbrottf^die  r^teselttativo  of  tha  estate. 
The  exoeptioB^ll^^lldjpib  there  is  collusion,  insolvoncy, 

^4iyrniiMgi>aw|»Bjjifcrt  the  assets  when  called  on,  or 
-  '.  iome  other  Htn''ii|nrf)1  ciremnstaoce.      Worthy  et  al.  >• 

'  M.^AiuoH^  ai.'....V. .' , i3t'-*    ' 

4.  If  heirs  elect  to  wt  ^ide  purohases  made  iiy  executors, 
Bdm)nistrator8,,ar  guftrdiu[^it  their  Awn  sales,  they 
must  go  into  Ei]iiity,  Mi^Min  wlea  are  Toidabie  only, 
and  BOt  per  f«  void.    Bt^^'' 

5.  The  doctrine  of  market  overt,  in  England)  has  not  been- 
generally  recognised  or  eoforced  in  thia  eountrj.     Ibid. 

€.  The  dnetrine  ofmarfcef  overt  applies  to  judicial  mles,  aa 
well  as  to  public  t^s  made  under  authority  df  law  by 
eiecaton<  fte;  iiid«frcii<«isp<«ris  tbemleafallBach 

■  ttiat.  niiil 
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14^  An  executor  ii  not,  ordinarily,  liaUe  for  ojMte  whioh 
come  to  tbe  hands,  of  his  co-executor,  or  jreBpOBsiUe  ibp      .' 
\cui  dev€iMUivU.     If  lie<isr  however,  active  in  th)»  matter,, 
and  by  his  action,  Whether  intentionally  or  noC,-  enablea   . 
bis  co-execmtor  to  oommita  <^ra«la9t£,he  will  be  liable 
with  him  for  it.    HaU  etal.  vt.  Carter  amd  Kaum^  exccu- 
tors.  J'. ^..p.. ,i •••    •  388 

15.  Each  executor  h$s  power,  under  the  will,  to  execute  it; 
Cli^  QM  kaa  n»  power  to  prevent  the  other  from  taking 
pofwession  of  assets,  or  to  take  them  out  of  .his  posses- 
sioB  afler  he  has  acquired  possession.     Ibid» 

16.  An  inventory  of  notes  and  other  c/ioses  in  actum,  is  not 
of  itself  evidence  of  assets  in  hand  to  charge  an  executor, 
but  he  wiU  be  liable  for  a  devastavit,  if  he  faib  to -col- 
lect such  as  are  collectable  vrith  dutf  care  and  proper 
diligence.     Ibid. 

17.  If  two  o'r  more  executors  join  in  «  receipt  for  money, 
they  are,  by  weight  of  authority  in  England,  thereby 
jointly  liable.  Quere — as  to  this  rule  in  the  United 
States.     Ibid.  -  '         .  u  . 

16.  A  distinction  tak^  between  a  joint  receipt  and  the 
joint  returp  of  an  bventory.     Ibid. 

19.  An  inventory  oichoscs  in  action,  is  a  requirement  of 
law,  obligatory  upon  all  the  executors  who  qualify  ;  it 
does  not  of  itself  show  assets  in  the  hands  of  either,  so 
as  to  charge  themi'nof  does  it  show  a  joipt  possession  of 
the  evidences  of  debt,  but  leaves  the  fact  of  actual  pos- 
session and  control  in  any  one  or  all,  open  to  propf. 
Ibid. 

20.  Where  there  is  a  joint  return  of  the  iavetntory  of  debts, 
and  the  possession  is^in  one,  and. he,  through  negli- 
gence, withoUl  participation  by  the  other,  fails  to  col- 
lect them,  he  is  solely  Ihable  for  such  devastavit.    Ibid. 
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sctioQ  1  but  if  be  adhere  to  the  orig^al  cauae  6f  actioD, 
he  maj  add  a  count  aubaCaatially  difierent  Giom  the  dec* 
laratioib     Ibid. 

# 

3.  la  an  action  of  trover  against  one,  -  charging  him,  of 
trustee,  Sfc,  the  plaintiff  may  amend  by  atrikiug  out  the 
worda  "  aa  truatee,''  &c.     Ibid,  . 

4.  A  plalttllff  iHio  hea  notice  of  a  fatal  defect  in  his  decla- 
fddMt'ijI  ibe  appearance  term-of  the  appeal,  and  makes 
nl^  nwtion  to  amend  until  the  second '  term,  and  when 
the  cause  is  before  the  Jury,  is  too  late,  and  cannot 

then  amend.     Dorster  vs,  Arnold  v 909 

5.  It  is  competent  for  all  Courts  to  correct  errors  and  -mis-     ^ 
takes -in   their 'ov«ro  minutes,  wherever   the    same  ia 
brought  to  their  notice,. provided  the  rights  of  third  per- 
sons be  not  prejudiced.     Barejield  vs,  Bryan 463 

See  Equity,  22,  2^  40.  Illegality,  2.  Pleading,- 3. 
Practice  Superior  Court, 5,6.  Practice  Supreme  Court,3, 
4,5.     Verdiet,2. 

ANDERSON,  W.  ^ 

Resolutions  relative  to  his  death. .  .^^ . « 139 

ANSWER. 

*  ■  ■      w 

See  Equity. 

APPEALS. 

1.  Where  an  appeal  is  taken  from  the  Court  of  Ordinary  to 
the  Superior  Court,  under  the  Act  of  1805,  whidi  re- 
quires the  appellants  to  gtve  security  to  the  Clerk  for  atU 
costs  which  may  accrue  by  reason  of  such  appeal :  Held, 
that  an  acknowledgment  taken  by  the  Clerk  that  the 
appellants  and  their  security  were  jointly  and  severally 
bound  to  the  ^ppdleettor  the  payment  of  all  cosu  which 
should  accrue  opon  the  appeal»  in'  temaa  of  the  8(at- 
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miBBion  directs  to-be  made  hi,  writing,  under  the  hands 
of  the  arbitrators,  should  Be  under  eeaS.     Ibid, 

5.  It  is  -not  necessary  to  the  Yaltdity  of  an  award/ that  the 
umpire  give  reasons  for  his  decision.    Ibid; 

6.  When  questions  of  law  are'  distiQctly  submitted*  the  de<^ 
eision  lof  the  arbitrators  will  be  final*  unless  it  appear 
on  the  award  that  the  arbitrators,  inteildiiig  to  decide 
according  to  the  law,  have  plainly  mistaken  what  it  is, 
and  have  acte4  on  an  erroneous  rule  of  law.    Jtid, 

-      ■  ■  •     -.   -    . 

7.  An  Umpirage  will  not  be  set  aside  .in  a  case  where  the-  ' 
losing  party  was  notified  that  the  arbitrators  bad  disa- 
greed,, and  that  the  papers,  were  in  the  innda  of  the  vm* 
pire  to.  decide,  and  when  he  y9^B  asked  by  the  ua|>irie  if 
he  desired  him  to  re-hear  the  ease,  and  he  replied  that 
he  did  not  desire  it,  but  -was-satisfied  that  he  should  pro-  ^' 
ceed  to  determine  according  to  the  papers  in  his  hands, 
on  the  ground  that  such  party  waa'not  notified  of  the 
time  and  place  of  making,  and  was  thereby  denied  the 
right  of  appearing,  examining  witnesses  and  submitting 
evidence.    Rid^  .    -   ^ 

8.  An  award  of  lands  is  sufficiently  certain,  if  it  describe  -' 
the  land  by  metes  and  Immda,  land-ynarks  and  contigu- 
ous possessions,  accompanied  with  a  plat.     Ihid. 

9.  An  award  must  generally  cover  all  theauMHya  ■ubmit*   ' 
ted ;  but  if  the  words  of  tfaeaward  are  not  oo*extensive 
with  die  submission,  it  will  still  be  good,  if  k  dedd^sa  all- 
the  matters  actually  in  dispute  between  the   parties. 
Ibid. 

ARTICLES  OF  SEPARATION- 
See  Husband  and  Wife,  4, 5, 6. 

ASSIGNMENT, 

See  Cbf^pprotiofii,  24. 
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rested.    It  inures  to  his  beoe6t»  under  the  Statata  of  thh 
iState^  by  operation  of  law  merely.     ^Hl. 


BAILMENT. 

-*- 
1.  A,  as  the  asf^Dt  of  B»  deposits  a  sum  of  money -iwith  C, 

with  request  that  he  will  keep  it  until  B  returns  homov 
(he  being  absent  from  the  State,)  and  then  pay  it  to  \&m^ 
which  C  agrees  to  do :  Held,  Ihat  C  is  a  depository*  and  ^ 
not  liable  to  be  sued  by  B  for  the  money  until  after  a  re- 
quest.    Montgamenf,  adrn'r^  Sfc.  vs.  Ev€tn$ ...;.       178 

■         \ 
See  Rail  Roads,  1. 

BANK  BILLS, 

See  Oorpbratioii^  1  to  7.     Evidmce,  7« 

BANKRUPT  LAW. 

1.  Under  the  Bankrupt  Act  of  1841,  when  a  discharge  is 
sought  to  be  atfaeked  for  fraud,  a  prior  reasonable  no- 
tiee  iarequirad  to  be  givmw  tpocifying  the  grounds  of 
fraud  s  and  the  notice  ilkaybe  amended  at  any  time  be- 
fore the  final  trial,  pxovided-a'  inficieDt  time  elapse  to 
enable  the  bankrupt  to  prepare  to  rebut  it.     FUmnnoy 

vs.  Newton «» •. ...<w ^ SM 

2.  The  transfer  of  his  effects  by  a  bankrupt*  in  coatemplai- 
tiou  of  bankruptcy,  is  a  fraud  upon  Ae  law.    J&mL 

3.  A  bankrupt  may  appropriate  so  much  of  his  effeoti  aa 
may  be  necessary  to  raise  the  means  to  maintain  his  ap- 
plication in  bankruptcy.     Ibid, 

BANKS. 

-  "  ■  » 

See  Corporation,  1  ^  29. 

9 

BASTARDY. 
1.  Bastarda  may  be  Biuj»|BgWiinlii  and  ctpdto  t€  inber- 
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8.  The  law',  in  Its  htniianity,  will  not  deny  to  Iboee  Who 
have  been  the  authors  of.  their,  disgrace,  the  power  to 
repair  the  mischief,  as  far  as  they  can,  by  gift^  voill  or 
legidtUive  enactment.     Ibid, 

9.  An  Aet,  legitimatin^bastards,  is  porely  legislatwe  in  its 
character,  and  n6tr  prohibited  by  the  CoDBtittrtiob,  and 
which  should  not  only  be  supported,  but  construed  fa- 
vorably by  ihe  Courts.     JRnd,  , 

^        BILL  OF  EXCEPTIONS. 

See  Practice  Supreme  Court. 

BOND. 

See  Attachment,  2,  4.     Sheriff',  7. 

BOOKS. 

See  Evidence,  i,  5,  6,  21. 

CARRIER* 


•  » 


See  RM  Roads,  1.  - 

CHARGE  OF  THE  COURT. 

1.  It  is  error  to  instruct  the  Jury  as  to  the  law  arising 
from  facts  which  are  not  proven,  and  about ivhiclr there- 

is  no  evidence.  ,  Bethune  vs,  McCrary. 114 

See, ^vb,' Montgomery, adm*r,  ^.  vi. Evans . • .' 178 

2.  The  Circuit  Judge,  in  opening  his  charge  to  the  Jury, 
fl'aid*  **  He  wished  counsel  to  take  notice  of  his  charge, 
for  he  supposed  the  case^  would  be  fiken  up,  and  if  he 
erred,  he  could  b^  corrected;  and  if  the  Jury  found  eon- 
trary  to  evidence',  they  could  be  corrected  :"  Held,  that 
the  remark  relative  to  the  Jury  was  improper,. as- tend- 


■■■"  ^ 
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5.  ThdidahtiBtit,  andmr  oar  Uw«,  beiDgenTitW  to  die  cus- 
tody of  %bo  propeaj  in  dispote,  may  contract  with 
third  porsons  u  to  tho  possession  thereof,  and  such 
third  per»«ne  will  be  answerabls  onlji  to  the  claimant. 
But  if  the  ctaimsnt'  be  a  feme  eoBert,  and  incapable  from 
Bueh  dMability  of  interpostiig  a  rlaim,  Coining  wrong- 
fully by  iha  pesseision  herself,  she  can  confer  no  rights 

oa  othera.     ffdrdwick  «fc.  Hook,  receivA- 354 

■    -  ;",-^        .         '"■  '      '     " 

6.  A  clBiniHAjHjiW  Mt  up  an  ouCslandrag.  title  in  a  third 
persoi^  SIMHift'  biiif aelf  and  defeat  the  plaintiff  in  ^. 

fa.,    BmiifmAw.  Damtm,t3fr^ '      556 

See  Evidence,\.     Frtaid,-5.     Judgment,  i,  S. 

CLEHK  OF  COURT  OF  ORDINARIT. 

See  CmititMiuitai  Law,  19  fo  22.  ' 

CCHJ.ATERAL  SECWIITT. 

See  Bptity,  38.  ".      ^  .""' 

COMMISBION.     ■ 

Stie  C^itittftional  Law,  19 19  22.   ,* 

CONSTITUTIONAL  LAW. 

•  1.  In^H^faMiI,  thesoTereignty  oFthenadonresideBinthe 
gtmemMml;  in  this  counti:y,  the  aupreme  power  ia  in 
thepeopTe.    Bealt,  edai'x,  tt.  SeaS  and  BeaJl 210 

S.  In  EngiaTid,  the  otnnipotent  sndiority  of  AeTijrliamQiit 
bthe  deniier  resort  in  all  inUtera  of  dlf&:ultj  andim-       . 
fsitance;    in   this  ,cpanay,  tb^  written  ConBtitution. 

ma.  ^    ■-  ■.    ". 

3,  The  General  AsBembly  io  thia  State^as  power  to  make 
-    g^wa  and  ot3u)^iow  which  tbey  aball  deem  neceasary 


« 


11. 'The  Conslitution  dec1arefi»'that  the  three  pawers  of 
the  government,  vi^:  the  Leg:i8iatiTe»  Ei^ecutive.  and 
Judiciary,  ^hall  be  distinct ;  atill  the  aeparation  is  nor* 
and  from  the  nature  of.  the.  case,  canuet  -be.  total.     Ibid. 

12.  Whether  the  sanation  of  the  Executire  is  necessary 
to  an  Act  "before  it  Can  becoae-a  law  in  this  State i 
Quere  ?     Ibid. 

13.  The  Constitution  might  have  coifferred. upon  any 
one  or  mqire  of  these 'br^ncfhes  powers  which,  in  their 
nature*  wpnld  more  apjiropriately  have  belonged  to  an« 
other. '.  Ibid^ 

14.  In  the  absence  of*  any  provision  upon  the  subject,  the 
power  to  legitimate  bastard  children,  and  to  change  the 
rules  of  inheritance,  w.ould  belong,  necessarily,  to  th6 
Legislature.  -  ^Ihid. 

15.  All  departments  of  the  gdvernment  should  be  consid- 
ered as  equally  honorable,  .useful,  and  fKtriotic;  neith- 
er attempting  to  disparage  or  entertaining  any  undue 
sensitiveness  or  jealousy   toward  the  other,  nor  sus-. 
pect  encroachments  where  none  wex^  intended.     Jbid, 

16.  Measures,  exclusively  of  a  politicalt  legislative,  or.  ex- 
ecutive" character,  are  not  examinable  by  the  Couits. 
In  such  -case,  the  remedy  ibr  atiy  real  or  supposed 
abuse  is  solely  by  appeal  to  the  people  at -the  elections. 
Ibid. 

17.  The  judicial  authority  is  the  final  and  cernmon  aiHlltor 
under  the  distribution  of  power  by  -Che  Qonstitutli^  of  > 
all  questions  which,  from  their  nttiif««  jKiifaire  and  ad- 
mit of  legal  investigadoii  asd'  deoAafk^mHii^ 

18.  Tbefriiends  of  repidbKeaiL.ippwerniiienl  an<2|>qbliciib' 
erty  have  uniformly  deooiM  rebuked,  in  the  , 
•trosig8at,terms»,.tlie  usurpaibUt.  of 'judicial  powers  by 
thfiftygpilftturp  or  Executfve,  as  constituting  the  very  es? 
aenee  of  tyranuy  and  despotic  govenftnenk    IhUL^ 

TOL  TIH  74 


> 


» 


% 


♦. 


% 


2.  Coaits  ought  so  to  conatCMe-StatutOB  of  Distribution,  as 
would  most  likely  effectuate  the  ititention  of  the  parties, 
had  tbey  j}ied  to^tate;    Bedttj^admis^  m.  BpaU  jr  JSeall,  -    21S^ 

See-Bastardy,  pauim.     Corpamtimh  1  io  27.  .  LaWf^2.', 
'' Retra9feclip€  Law,  1.     Tax  and  Tax  Laws,  2  to  7,  - 

CONTEMPT  OF  GQVRT. 

1.  WhiBre  a  judgment  (^-ouster  had  becm  awarded  against 
'  P,  on  a.^iitf  toa^anio,  who  dvf^e^  to  hqld  the  pfficf  of 

_  *  •  •  * 

Clerk  of  the  Court  of  Ordinary,  underr  an  election  made 
in  JaniMiF^,  1849^  and  subtiefiwaU'^to  the  judgment  of 
ouster^  P  was  again  eleeted.  to  tht^^same  office  by  sh^  Jus- . 
tices  of  the  Inferior  ,Courl|  and  exdjrciped  the  duties  of 
.  the  office  under  the  new  appointment,  exclusively ;  Hdd^ 
that  P  was  not  in  contempt  of  the  jjadtfment  of  the 
Court  qpon  th^  fuo  waiora^to  removing  him  n*om  office 
trader  the  ^rst  appointaent,  the  nisw  approintment  not  . 
haying  been  declared  invalid  b'|['any  approbate  judi- 
cial proceedings  instituted  for  that  jHirpose.  Pyr&ti  vs. 
^  The  8tat^,  exr^.  Loufe.^, 1',....; *.,...      ^30 

CONTINUANCE.        . 

See  Praetiee  Sstperior  Courf,  5f  6.        ' 

CONTfiLACtv      - 

*  - 

r.  A  agriSes  mA  B  that^fte  shall  have  .the  deputation  of 
the  Clerkship  of.  the  Inferior  Court,  and'  r^eive,  for  his 
compensation»the  iees  «nd  costs  of  th^  frntrweiady  ac- 
crued and  which  are  to  aocruei.  and  Bjjgitwtt»  jpjr  A 
therefor,  out  of  said  fiMijAie  mitfi  icom$^mSf^  ck^ 
five  hUndiied  dollarSk-wJFjMtates 
JSeldittiMfL  these  <Pi|ji^|lAmb  »  t^insl;  tho  %tat$ae 
fi>rfaj4^g  the  salti  of  pwjhi^^^^ces,  an4  ^  opponA  to 

of  the  Hkw,    Oram  xmd  anoth^  «t.  jifc  LsMr.      566 


"m^VF.^^^HppS^^^^Sf '^^SUv^Vv       ^  wKM^^^^^f^i% 


/^  vMrv^. 


•^K 


i 


3.  A  Biispeaaion  aiiid  failore  to  pay  speciciwOB  demand  to 
bill  holders,  gvnerallyi  is  sui&cient  to  enable  the  bilK 
holder  to  »ue.  He  jioed  not  prore  a  special  demat)d 
in  hU  tsae.     Ibid. 

4.  The  right  'given  the  bill-holders  to  go  upon  the  stock- 
holders for  the  ukiihate  redeodption  of  the  bilk,  is  inde- 
pendent of  any  claim  upon  tlie  assets  of  the  corpora- 
tion ;  one  which  inay  be  asserted  directly  in  his  own 

.  namci,  apd  which  the  as^igtiee  or  receiver  coald  not  en- 
fot-ce,  as  it  constitutes  bo  part  of -the  effects  of  the  bank.    . 
Bid. 

^  ■  •  • 

5^  At  Common  L^w,  upon  thedisaolstion*.  the  del>t4.due 
to  and  from  it  are  extmguished.     HighUnter  vs.  Thomr  ' 
ton- 486 

'    -  .  •        .  -  ■  ■  •  . 

6.  The.  individuals  who*tK)mp03e,a  cprporatton,  may,  ^y 
■contract  or  in  /au^,'incur  liabilities,  during  its  existence^  . 
which  will  survive  the  charter.     Ibid. 

7.  Unpaid  aubscriptiona  to  the  capital  stock  of  a  corpora- 
tion, are  corporate  property,  which  can  be  reached' by 
the  creditors  in'  a  Court  of  Squity;  and  this  right  exists 
entirely  independent  of  any  statutory  j>rovi«ioD.    ,Ihid, 

•  •  • 

8.  A  Coivt  of  Equity  will  provide  a  remedy  to.enabie  the  -y 
creditors  to  appropriate  this  trust  fund.     3id.  -    . 


9.  The  doctrine  of  Dr.  Salman's  caaey{i  Cos.  in  Ck.  204,) 
questioned.    ^  Ilnd, 

10.  legislative  Acts,  as  well  as  decrees  of  trOArtiLCNT  lalft^. 

,  yearsr  evince  a  souader  and  pDrer  morality  ifiirtr  if'JiT  jb||t  • 
..    to  the  liability  of  moneyed  cbrporadpiw.  ,  Ktf.         -^ 


.    r* 


1 1 .  It  is-the  Qm<kaiit4JBJkNM|Wbscribed,.and  not  the  sitips 
afitually  paid  ip,  vrbic1|'4|ilMitatejthecapitar  stock  of  a 
company.     Ibid. 

m 

^     ■*■-*•        •  -        1-      fr. 
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'    tnistt  tfoC  cognisable  at  Tawi  is  not  M'bject  to  -tlie  pro-   . 
Tisiows  -of  ih^^lllMato  of  LimitatiofisI '    Ididi  '  . 

.^  ■     * 

%)u  ThlTXegidsture  k^TtBg^reeognlseiL  aad  rallfie^  the    c 
appoiihiiieiit  of  afi  assignee,  in4da  by  the  stockholders 
before  the  fbrfeixnre  of  their  charter,  the  duty  or^aDing 
ing,  in  the  unpaid  stock  to  discharge  debts  doYplvea 
properly  tipon  Km.     Ibid. 


22.  If  he,  fmtidalently.cotifbtifiiig  with  th^  scoekholden,. . 
neglects  or  refbs^  tadb  bis  duty,  the'  firooeeding  nay 
be  maintained  directly  bythe'  credlitor,  in  his  own  name, 
BgaiMt  the  Btockhoklera,  mtkiAg  li)e'rBoei?6r  a  p^rCy  d6»  - 
fendant  ^  the  case.    i^M. 

23.  Creditors  of  an  insolvent  corporation,  whose  ohaiter 
has  been  forfeited,  apd  wbo  have  eYhaasted  their  legal       < 
remedies  against  it,  may  sUe  in  Chancery  for  the  assets 

of  (hat  corporation,  and  have  them  applied  in  payment 

of  their  debts.     Hi^huio€r4i  itl.  V9.  Mu9tian ........  <r .       506 

» 

24.  Aaaseigninentof  aasecaby  a>4>ankt  ^inaolTettt .  at  the  ^ 
time,  and  abo«it  niakitig-a  ^neral  adsigmnent, -and 
against  «rfalcfa.  proceedinga  are  pending  to  revcdce  its 
charter,)  made  to  a  creditor,  oognizant  of  these  things, 
and  by  ceJlneion  with  Mm  to  de£racui  the-  other  crodi* 
tors  :  Hddf  to  be  void,  and  that  the  assets  so  iaasigned 
is  t  trust  fund,  to  be  applied  to  the  payment  of  the 
debts  of  the  cerporatioii«  • 


25.  A  hA\  di^feetivefiir  want  of  partiea;  mtlfl  gciiendlybe 
demurred  to  specially,  and '  the  demurrer' must ^aho.w 
who  are  the  proper  parties.     Jbid, 


* «'. 


r' 


26;  A  Ml,  by  tbti4lNii|dM  ofWinaM^ntem^yoiritidta,  ai- 
leging  a  fraDdaUrf^feinWhttfeii  and  'collusion  between 
the  assignee  ti$A  dXtar  dt  the  institution,' to  injure,  and 
defeat  the  creditors,  makes  a-  proper  ease  fctr  the  inter- 
position of  a  Court  of  Equity.  Stocks  et  al,  vs.  Leonard 
et  at*  •  i  ...'..*. ;....•-..  .'.^  J  •  '• .  ^V . . .  i  * > « *  •  -"  6H 


INDEX.  $» 


CR£DIT0RS.  . 


CRIMINAL  LAW. 

—  * 

1.-  When  a  Jurj  h«8  bean  regalarly  drawn  and  aomiootiej 
fbrtbetrid  of  a  slave,  charge4  :>rit^'a  capital  offsaeo, 
accordn^  to,  tbe  Statjites   of  this  State,  sttah  slaT9 

.  is  eotitled  to  be  tried  by  tucb  J}iryf  and  the  Justiceii 
'of  the  Inferior  Court  have  net  the  rig)it,  capncioiislyt 
to  diseharge  auch  Jury,  w^hout  soiQe  goed  and  l^gal 
•caase,  und  summon  any  other  Jury  for  the  trial  of  such 
slave.    Judg£  {a  siavi)  V*.  The  SkaU ......^ .     .173 

2.  It  is  no  objection  to  a  Juror,  dl^wn  and  suimiioned  for 
the'  ^rial  of  a  slave,  who  appeared  and  answeredto  his 
name,  tba^  the  summons  was  left  At  bis  rendrntce,  and  not 
served.j^erronoi/y: 


3.  It  is  no  objection  to  a  Juror,  because  there  was  a  mistdte 
as  to  his  middle  nMstef  who  appeal'ed  and  answet^ 
stating  his  right  name»  The  mistake  waa  prc^perly  bar* 
rected  and  the  Juror  impanne^Ued.     Hid^ 


4.  On  tin^  tiuJ  of  1^  slaved  m-tbis  Slate  for  a  ettpittd  oifenoe« 
the  wiirant  and  prelin^iiary  proceecBnga-had  before  the 
committiiig  Magistrates^  alleged  in  the  indictment,  might 
to  be  given  in  evidence  on  the  trial,  so  as  to  show  that 
the  Inferior  Court  pr^>erly  bad  jurisdiction  of  the  ot" 
fence  with  which  the  slave  is  charged,     Ibid, 

5.  Upon,  the  trial  of  ik  slave  fer  a  capital  offencey  when  die 
evidence^  on  the. pan  of  the  presetcution  has  oloaed,  and 
the  cause  aubmittedW  the  Jury  on  both  sides,  fiirther 
evidence  cannot  be  admitted  on  behalf  of  the  prosecution 
against  the  defendant*    Ibid, 

6.  Where  a  Juror  baa  answered  ^gatively  both  eTthe 

vol*  vin  75  ■ 


See  PUadhtgt  4. 


I>AMAGE8. 


DEED. 


See  EqiUty,  32.     WtU,  6. 


DEMAND; 


See  Pletzdhg,  6. 


BE>05IT. 


J 


See  Bailment,  1. 


See  Will 


DEVISE. . 


DISMISSAL  OF  StIIT. 


/" 


tNDEX 


OM 


1.  The  Statute ^d  Henry  VIII.  »  of  forcenn  tfaii  State', 
and  a  deed  mado  by  an  infant,  while  under  age,  will  not 
be  avoided  by  the  e;cecution  of  a  deed  after  he  arrives 
at  the  agef)f  twenty-one,  when  the  possession  of  the  land 
is  held  adversely  to  bim,  but  the  huter  deed  willbe  void 
under  the  Statute.  •   Harri$on  vs.  Adcock  et  al 


68 


•  « 


See  Practice  Superior  Court,  5.  6. 

DISTRIBUtlON  OF  MONEY  IN  COURT. 

•       -             "        * 
1.  In  the  distribution  of  a  fund  before  faim,lhe  Judge  of 
the  Superior  Court  acts- upon  equitable  priikcqphai  ^M^  v 
he  can  act  bnly-on  a  fund4n  hand,  and  confessely  "Bift  fli» 
tribution.     Lowe  et  al.  99.  Moore  and  -another 104 

* 

Sae  Atiaektnenit  5.    Judgihmi^  i»  5. 
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7.  A  creditor  may*  in  Equity,  follow  die  assets  of  his  debt- 
or into  the  hands  of  a  distributee,  whether  real  or  pet*  - 
sonal,  and  the  Statute  of  Limitations  will  not  give  ,the 
distributee  a  title  which  will  defeat  the  creditor's  clairn, 

but.  the  creditor  mast  sue  upon  his  claim,  within  the  • 

statutory  term  applicable.. to  it;  if  he  does  not,  he  will    - 
be  barred,  unless  there  is  » reply  to  the  Statute  which 
will  prevent  its  operation,     lifid.         ^  ■       .  '^ 

8.  A  bill  filed  for  thi^e  recovery  of  damages,  for  the  breach     " 
of  a  bond  for  titles,  is  a  demand  founded  on  a  sealed  in- 
strument, and  ^such  a  claim  is  not  barred  until  twenty 
years  -after  the  accrual  of  the  right  of  action  thereon. 
nnd. 

•       .       •  "      '  •  -       ■         .  ' 

9.  The  Judge  of- the  Superior  Court  iir Georgia,  sitting  as 
a  Chancellor,  has  the  power,  ezcUisively,  to  administer 
the  law.  It  is  the  province  qf  the  Jury  16  find  the  facts, 
Bud  render  a  decree  upon  the  trial  on  the  merits,  and 
in  that  point  .tif  vie.v  only,  may  they  be  considered  in  - 

the  light  of  Chancellors.     Williams  vs,McLUyre,adm'r.    '     35 

10.  The  Court  will  dissolve  an  injunction  on- the  coming*, 
in  of  the  answer  of  the  defendant,  who  alone  is  interest* 
e.d,  negativing  all  the  facts  an  J  ciroumstances  charged  in 
the  bill,  and  upon  which  its  equity  .is  based,  though  all 
the  defendants  have  not  answered.  Dennis  vs.  GTetn, 
adnCr ^ -      197 

11.  Where  the  answer  of  the  defendant  is  made  an^ 
sworn  to  before  his  death,  it  may  be  used  on  a  motion  to 
dbsol  ve  the  injunction,  though  filed  in  Court  subsequent- 
ly.    Ibid. 

12.  A  bill  may  proceed  without  making  the^  represen^a* 
tives  of  a  mere  formal  pa^y,  parties  to  tb^pfnirfr«3jgg. 
Ibid,  ^  ' 

13.  So,  if  the  deceased  was  ar  necessary  party  to  the. final 
decree  te  be  rendered,  but  not  interested  in  the'injunc- 


r  : 


i- 


A 


.s 
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to  the  knowledge  .of  tlie.wife,  through  the  infnrtnatioti. 
of  others,  their  affidavira  slu^uh],  if  praciicabre,  be  filed 
with  hers.  •  If,*however,  she  swears,  Ah^oluidtj,  that  he  - 
has  threatened  to  iieraovc,  that  issufficieiU.     Ihid, 

19.  A  wilt  of  ne  exeat  may  be  granted  in  this  State,  prior 
to  any  decree  for  alimony.  The  Cotirr,  in  marking  the 
writ,  win  exerxrise^ounti  discretion,  under  ihe  circum- 
stances,  8»   ^  .te   prevent    oppression    and    extortion. 

Ibid:  *•  ■  .  *       •      . 

t         -      ■       • 

»  '         •  ■    ■ 

20.  Wherp  any  person  is  arrested  by  virtue  of  a  writ  of 
'  ne  exeat,   he  tnay  fee  discharged -on  giving  brtnd»with 

.  good  and  eufiicicnt  seciifity,  eitjief.that  he  will  not -de- 
part the  State,  or  will^pay  the  eventual  Condemnation 
money,  or  by  shownng  that  tlie  writ  6a^t  not  to  hava 
beeb  granted.     Ibid.  *  '  .         *    . 

21.  To  a  bill  fil.edi>v  ex eciitorsi  fi)r  direction  in  the  eXecu- 
tion  of  a-wilL,.^ncl  also  asking  to  be  protected  agairfst  a' 
conting^ht  claim  against  the  estatfc,  ^et  up  by  a  third 
pers<)nr,-toceriain  property  of  the  estate^  through  a  title 
deiived  from  others,  and  independent  of  the^will,  sjuch 
third  person  is  not  a  necessary  party,  and -on  demUrrfer, 
the  bill,  as  to  him,  will  be  dismissed.  '  Bo^td  and  Pruittf 
ex*rs,  r*.   Connelly i • 

^,  The. pleadings  in  Equity  causes,  pending  oh  Ilia  ap- 
peal, Bre  liot  amendable  as  a  n^atter  of  course,  J)ut  onjy 
by  leave  of  ^he  Courtj  on  special  cause  shaitn.     The 

Georgia  Rail  Road  Sf^anking  C%i^.  MUnor  ifiJo 31^ 

See,  also,  Boyd^  admW^  vs,  Cltments. » ...,:.,       -622      ."  ^. 

•  ..  .  ...  --.  ^ 

23.  Where,  upon  gpecial  CHusd  shown,  the  Court  below,    • 
in  the  exorcisfi  of  its  discretion,  -allows  an  •amendn^ent, 
this  Court  reluctantly  interferes  to  control  that  discre-- 
tion.     Ibid, 

24.  It  is  competent  for  Courts  of  Chancery  to  appoint  a 
reoeiyer,  tcr  institate  suites  in  his  own  name  for  the  re« 


• , » 
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• 


32.  If  ^ill  is  fUecL  to  eofurce  a  parol  agreement  r^apectioif 
lands,  and  tlie  dafttnciant^  in^bb  anawer;  adniiis  the  con* 
tract^  without  iusituing  .on  tba  Statute  -of  Frauds,  the 
Court  will  docreo  a  specilic  performance,  on  the  ground 
that  the  defendant  has  reuounced  the  l^enefit  of  the  Sta- 
tute*; aliter.  if  he  insists  upon  the  Statute  in  his  answer. 
HoUimgsJiead,  adm^n  vs.  McKe/izie 457 


« 


33.  Where  a  creditor  receives  a  deed  to  a  tract  of  land, 
a^  collateral  security  for  the  paymeptof  a  note  which  is 
to  be  given  at  a  future  time,  and  ihe.crctlitor  dies  before 
the  ntfte  is  given,  and  fhe  consicreratioti  of^  the  deed  thus 
entirely  fails,  it  would  -be  fraudulent  in  the  administrator 
of  the  creditor  to  retain  the  deed,,  and  Equity  w;]!  order 
the  instrument  to  be  delivered  up  to  be  cancelled.   Ibid. 

34.  A  iileshis  bill,  chargitig  thttC  he  is  Ibe  owner. of  four 
shares  in  an  estate  represented  by  B;  that  he  purchased^ 
property  from  a  former  representative  of  the  estate,  and 
gave  his  notes  therefbt,  with  an-understanding  that  they 
should  be-pftid,  by  4iUowing  faxtR  the  said  sliares;  that 
jitdgment  had  been  obtained  on  the  notes,  and  praying 
an  injunction  of  the  judgment,  and  the  Execution  of 
the  agreements  Hnid,  upoa  the  answer  distinctly  de- 
nying that  the  estate  owed  the  complainant  anythin'g, 
and  stating  tiiat  the  foar  shares  claimed  in-  the  bill  had. 
been  paid  to.him,  the  injunction  was  properly  dissolved. 
Ford  vs,  T^sonj-adin'r — 466 


• 


3^.  On  a  motion  to  dismW  a  bill  for  want  Qf  equity*  the 
question  as  to  parties  does  not  legitimately  arise.  HigJk* 

tower  v^,  Thornton 486 

See,  also,  Highttncer  vs.  Mmtian 506 

36.  A  bill  will  neyer  be  dismissed  for  want  of  parties,  when 
the  proper  parties  can  be  made,  either  by  amendment 
or  supplemental  bill.    Ibid, 

'*  ■  ■       ." 

37.  If  it  is  apparent  that  parties  cannot  be  made,  and  there 

can  be  no  d^re«  without  them,  the.  biJl  will  be  dbou0- 

sed.     Ibid»    c      . 

See,  also.  Hightpwer  vs.  Musiian-..'* «.       606 

VOL   YIU   76 
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ESTATES. 
Sec  TFi//. 

EVIDENCE. 

1.  On  the  trial  of  the  right  oiF  property,  under  our  Claim 
Laws,  the  poesession  of  the  defendant  in  execution,  af- 
ter an  absolute  sale  of  the  property,  is  prima  facie  eri-   ' 
dence  of  fraud.     Carter  r*.  Stansfield 49 

2.  The  declarations  of  a  party,  while  in  the  possession  of 
property,  as  to  the  ownership,  when  against  his  interest, 

■  may  be  given  in  evidence  against  one  who  sabsequently 
acquirer  a  title  from  the  declarant.  Maxwell  vs,  Harri- 
9m ".-.-. ^ *..-         61 

3.  The  admiseions  of  a  party,  made  under  oath  aa  a  wit- 
ness, or  on  a  voluntary  affidavit,  may  be  given  in  evi- 
dence against  him  in  a  suit  in  wbioh  he  is  a  party.    Ihid, 

4.  To  authorize  a  recovery  upon  shop  books,  where  the 
entries  are  in  the  hand-writing  of  the  party,  the  plaintiff, 
among  other  things,  must  prove  by  his  customers  that 
he  kept  correct  books ;  and  it  is  no  compliance  with  the 
role,  for  the  witnesses  to  state  that  they  considered  their 
accounts  reasonable ;  admitting,  at  the  same  time,  that 
they  had  never  examined  the  items,  and  could  not  say 
that  the  services  charged  were  actually  rendered.  Boto- 

er  v$.  Smith 74 

5.  Before  the  books  of  the  pasty  can  be  admitted  in  evi- 
dence, they  are  to  be  submitted  to  the  inspection  of  the 
Court,  and  if  they  do  not  appear  to  be  a  daily  register 
of  the  business  of  the  party,  and  to  have  been  honestly 
and  fairly  kept,  they  are  to  be  excluded.  Explanatory 
evidence  may  be  offbred,  and  if  the  objeetionB  are  ^r»- 
ma  fada  accounted  for,  the  books  should  be  soVminsd 
to  the  Jury,  lettingthe  obiactioM gitib  tuidar  ilio  ehargo 


# 
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ciifioo*  need  not'be  pcov^d  to  ad/nit  it  in  evidence*  al- 
though the  subscribing  witness  may  be  living;     Ibid, 

12.  The  d^cJaratioQA  of  a  T4ador« .iiit||r;. has. parted  with  . 
the  title  to  the  propextj^fni  iilagfl'-rain  sought  to  be 
given  in  evidence  against  hb  venJeie,  unless  it  clearly  ap- 
peal's such  declarations  were  made  while  he  was  the 
owner  of,  or  in  possession  of  the  pr9pcrty,  at  the  tiraq 
the  declarations  were  made.     Ibid, 

13.  A  private  Act  of  the  Legislature,  as  to  its  facta  anH 
recitals,  imports  verily  equally  with  the  records  of  tlie 
Courts;  still,  it  may  be  attacked"  for  fraud  in  its  procure- 
ment.    Peal/,  adnCx,  vs,  Beall  and  Bcqil — 210 

'       ■  ■  ■  ■  • 

14.  The  sayings  of  an  ajgent,  afler  his  actings  as  agent, 
are  hot  competent  to  prove  )iis  agency.  Colqtntt  ts, 
Thomas  clal *. , ' , 258 

15.  Fraud  cannot  be  presumed  at  law,  but  it  may  be  pro-   * 
ven  by  circumstances,     l/fid. 

16.  Parol   evidence  is  inadmissible' to  prove  the  contents 

of  an  execution  ftud   transfer,  in   writing,  where  botk  ^"^ 

facts  are  mntetia}  to  the  ipsne:     Fleumoy  te,  NewUm.  •  ^       306 

17.  A  decree  in  Chancery-  is  evhlence,  nor  mefely  of  the. 
fact  of  its  rendition>but  also^of  all  the  consequences  re- 
sulting therefrom.  It  may  be  given  in  proof  against 
persons  who  were  not  parties  to  the  bill  in  support  of 
the  plaintiff's  right  or  title  to  sue.  Hardwiek  w.  Hook, 
receiver .-..* 364 

18.  A  naked  trustee  ui«  competent  .witnees  in  an  action  to 
which  he  is  not  a  party.     Ibid, 

19.  The  sayinjfs.of  an  attorney,  who  has  sold  a  note  be- 
longing to  his  client,  without  authority,  relative  to  the 
title  to  (be  note,  not  made  at  the  time  of  the  sale,  are 
inadmissible  iaa'suit  between  the  purchaser  and  the  true 
owner  of  the  note.     Thameut  adm'r,  vs,  Kmtei^ 421 


^: 
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*  ^M|i9ll[f4hf)^0l|MMe  -or  disnuMal  of  a  levy  on  personal 
propiWji'.  <^Q  ittdgment  being  unBatisfied-rrniight  not 
operate  as  a-dMebarge  of -the  execution  .between  plain- 
tiff and  defendant*  the  effect  m^jflt  be  very  different 
where  the  rights  of  third  jMlionB  were  concerned,  vpon 
a  proper  case  made. 


.  • 


4 


EXECUTORS. 

See  Administrators,  Spe. 

'.     ' '  '       * 

FAILURE. 

See  Oorporo/Mii^    '  .  ^      - 

TrOEKER  REOGVERy. 

1.  It  is  not  enough  that  there  was  a  remedy  at  law,  to  make 
the  judgment  at  law  a  bar ;  it  mast  be  shown,  not  only 
that  the  matter  alleged  in  the  bill  might  have  been  set 
up,  by  w«[y  of  defence,  but  that  it  would  have  been  as 
practical  and  efficient  to  the  ends  of  justieie,  and  its 
prompt  administration,  as  the  remedy  in  Equity.  .  HcH-  'j^ 

lingsheadr  adfu'r,  igcvs,  McKenzii ^ 467      .<f^ ' 

See  Equity,  44.  ' 

FRAUD. 

1.  The  pendency  ofsoita  against  a  debtor  at  the  time  that 
a  purchaser  biija  la^  of  htm,  is  a  badge  of  fraud,  and 
a  fact  which  tfaa  ^MJgli^  jt  liberty  to  consider  in  deter- 
mining whether-li|i|^Hfeltawer  bought  with  notice!  or  not* 
under  the  Statrite'ti '.|BKm^<A.  Ooiquitt  vs.  TJkamas^ 
et  af.^- .  ^ ..... . .  .f .•'. M« 

2.'  To  sahgect  land  sold  before  judgment  by  the  defendant 
to  A,  an^'by.  A  to.B>  it  ia  necessary  that  plaintiff  prove 
that  the  defendant  sold  fraudulently*  and  that  both  A 
and  Bha4  notice  of  the  firaad»    IM. 
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GOVSaNOIL 

See  CaM$tikitim€i  Lam  19  io  tt. 

GRANT. 

1..  Tb«  Superior  Cotirtfl  of  this  State  have  the  power  to 
relieve  a  cHuon  agaimt  a  grant  wfi^h  has  been  improt- 
idently  ksaed,  upoa  it  proper  case  made.  Lamb  «t. 
J5r«rrw... :../:.....  ^. .:/. Mi 

2.  Where  a  party  jBdlllto  be'retfeTed  in  Equity  fron  the 
eiSbcC  of  a  mimSkgSA  miftst  show  due  diligence  on  hbt    '• 
part:    Uid.       '     •" 

•  •  •  • 

3.  A  party  who  has  obtained  a  grant  to  land  under  the 
Act  o£  the  General-  Assefhbly,  passed  in  1846,  cannot 
be  affected  by  the  fraudulent  c<=*nduct- of  the  State  Itouse 
officcrrs^  uoleos  he  ptirtlcipated  therein.     Ibid,  ' 

-  "  KEIR. 

See  AdminUlraiorit  Execut^n;  ifc,  2. .  .C<m^fkutianal  JLiaw^ 
9,  ffdsband  and  Wife,  I,  %.  Sheriff  and  Sheriff* $ 
Sale,  4\  -'* 

HUSBAND  AND  WIFE. 

1^  A  husband  may,  by  degd  or^tcill  in  his  Gfetime,  deprive 
his  wife  of  the  virfaote  of  bis  estafe  except  dpicer;  so,  al- 
so* he  can  procure  an  Act  of  the  Legislature  io  \56  pass- 
ed, limiting  ..her  right  of  inheritance  after  his  death. 
BeaUr  adm'm,  v*.  Beall  aiuL  Beall. .       210 


• 


3.  No  inhericanee  can  vest*  nor  any  person  be  the  actuST, 
complete  heir  of  another,  until  the  ancestor  is  dead. 

9;  Where  I^  fnd  T  Miecuted  »  noiatriage  setdemeiit  m 


INDEX.  .  611 

illegXlity. 

1.  Upon  an  afBdavit  of  illegality  to.  the  executioiii  the  va- 
lidity of  the-judgraent  cannot  be  attacked.  Rogers  vt, 
Evans  . .  • ,        143 

"      *  -  . 

2.  Affidavits  of  illegality  are;  upon  motion  and  leave  had, 
amendable  instanter,  by  the  insertion  of- new  arid  indo-  ' 
pendent  grounds,  provided  the  defepdant  will  swear  that 
ho  did  not  know  of  such  grounds  when  tlie  affidavit  was 

filed.     Higgi  vs.  Hufon .-.*..  ^  • . 317 

• 

3.  Upon  the  trial  of  an  illegality,  tHe  proof  must  bo  confin- 
ed to  the'grounds  taken  in  the  affidavit:     Ihid, ' 

ILLEGITIMATES. 
See  Bastardy.  *       '  '       , 

-      INCOME. 
See  Tax  and  Tax  Laws,  V  to  7,  . 

INFANT. 

I 

See  Deed,  1.     Limitation />f  Actions,  3,  4. 

INJUNCTION. 

See  Equity,  3,  4,  5,  ID  to  13, 27  to  31,  33,  .45. 

INSOLVENT  DEBTORS. 

See  Execution,  1.     Fraud,  5,        . 

INSURANCE— LIFE. 

1.  An  insurance  office  naked  insurance  of  the  life  of  A«  at 
the  instance  of  B.     In  the  policy,  it  is  stipulaled  that  the 
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ed,  bj  A  perton  purporting  to  h%  tbe  •ttorney  of  one  xif 
the  partiee^  at  the  time  of  execution,  the  other  party  not 
being  present :  Held^  that  Ibe  interrogatories  are  de- 
fectively executed,  and  must  be  rejected.     Ihid. 

JOINT  TENANCY. 

See  Will,  1. 

JUDGMENTS. 

1.  The  Act  of  1822,  which  declares  that  "  where  an  appeal 
is  entered  from  the  first  verdict,  the  property  of  the  par- 
ty against  whom  the  verdict  is  rendered,  shall  ^  not  be 
bound  except  from  the  signing  of  the  judgment  on  the 
appeal,  except  so  far  as  to  prevent  the  alienation  by  the 
party  of  his,  her,  pr  their  property  between  the  signing 
of  theiir^  judgment  and  the  signing  of  the  judgment 
on  the  appeal/'  is  intended  only  to  prevent  the  alien- 
ation of  property. by  the  defendant  pending  the  ap- 
peal to- the  injury  of  the  plalntifT:  Held,  that  under 
this  Act,  two  judgments  being  obtained  in  favor  of 
two  plaintifis>at  the  same  term,  against  the  same  de« 
fendant,  upon  one  of  which  only  an  appeal  is  entered, 
and  pending  that  appeal*  jl^  defendant  aliens  his  prop- 
erty'^ which  is  finally  brought  to  sale  afler  a  judgment 
on  the  appeal,  the  judgment  on  the  appeal  is  not  enti- 
tled to  share  In  the  distribution  of  the  fund  with  the 
judgment  at  Common  Law,  upon  which  no  appeal  was 
entered..    Snelling  V9.  Parker  and  aiufiher I', : .        121 


i!*."    - 


2.  The  judgment  of  a  Court  that  ha4  no  jurisdiction  of  a 
cause,  is  entirely  vend.     Rogei^  v$.  Evant MJP 

3.  Where  the  Court  has  jurisdiction  of  the  caulie  and  par- 
ties, and  only  proceeds  erroneously,  the  judgment,  not- 
withfltanding  such  error,  is  .UndiDg  audi  it  m  raeated  dr 
reversed.     Ikidi, 


4.  A  and  B  bot)i  have  jadgmeutt  open  against  C,  and  • 
fond  raiaid  frote  C's  ftwgmttf  ia  be&M  th*  Oovrt  Amt 


^-^ 


INt>EX.  S15 

5.  A  files  bis  bill  against  B,  wbo  is  a  citfzen  of  New  York, 
•setting  forth  an  agreement  by  wbicb  B  stipubitecl  to  ^ve  ^  * 
to  A  one-tbird  of  ccrlain  lands,  to  which  B  bold  thole- 
gal  title,  and  piVJH  Ml  tosignment  of  (be  one-third,  and  '** 
a  conveyance  bylB  to  A.  Service  of  the  bill  was.p^rfect- 
ed  on  B'^  agent  in  Georgia:.  Held,  that  upon  this 
bill,  a  Court  of  Chancery  could  not  decree  against  B,  be- 
cause of  the  want  of  jurisdiction  over  him.     Ibid. 

See  Judgment,  2. 

JURY. 

1.  The  Act  of  1805  changes  lire  Act  of  1799,  only  as  to 
the  mode  of  drawing  Grand  Jurors.  Under  both  Acts, 
those  remaining  on  the  list,  as  made  out  from  the  tax 
books  by  the  Clerk*  constitute  the- Petit  Jury.  So  that 
the  Act  of  1799  is  in  fact  superseded  botb  as  to  Grand 
and  Petit  Jurors,'  by  the  Act  of  1805.  Malone,  alias 
Hall,  vs.  The  State '. 408 

See  Criminal  Late,  1,  2,  3,  6.     'Verdict,  1,  2. 

JUSTICES' COURT.    : 

« 

See  Claim,  1.  - 

LAND. . 

■  •       _       ■ 

Sec  Deed,  1.     Shenff,\.  ' 

LAW. 

»    .  ....  V 

1.  Where  the  decisions  of  the  Ecclesiastical  Courts  in    -■ 
England  come  in  conflictwith  those  of  the  CiMnmon  Law 
and  Equity  Couru,  on  a  question  of  property,-  the  latter 
are  the  highest  Authority*  and  must  prevail.  .  Chapman 

vs.  Gray,  executor 337 

2.  Where  do  time  is  fixed  for  the  operation  pf^a  Siati^te,  it 
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Statute  of  Limitations  has  operated  as  a  bar  to  thQ  rights 
of  such  executor  or  admiuistrator  to  maintain  an  8Cti^N|^  , 
therefor  against  one  who  has  coiiyertecl  it^  the  right  of^  ' 
the  infant  cestui  que  trusts  of  such  exccutoc  or  admiuis*^^ 
trator  will  be  also  barred.     Ibid,     . 

5.  If  a  party  is  to  be  constituted  a  trustee  by  the  decree  of 
aCourt  of  Equity,  on  the  ground  o£  Jraudf  his  posses- 
sion is  adverse  from  the  timv  the  crircumstances  of  the 
fraud  were  discorerod.     Harrison  vs,  Adcock  et  al M 

6.  The  Statute  of  Limitaiions  does  not  begin  to  run  against 
express  trusts  created  by -the  act  of  the  parties  or  the 
appointment  of  law,  so  long  as  the  trust  continues,  and 
is  acknowledged  to  be  a  continuing,  subsisting  Xvu^x,  for 
the  reasou  that  the  possession  of  the  trustee  is  the  pos- 
session of  the  cestui  que  trust  ;  but  whed  tlicTitist  is  de- 
nied b^'  the  tru8t<?e,  and  lie  claims  to'hold  the  tru>t  funds 
or  trust  proj>crty  as  his  own,  adversely  to  his  cestui  que 
trust,  the  latter  having  kiwwledgc  of  tiiat  fact,  the  Stat- 
ute will  begin  to  run-in  iavor  of  such  oxpress  trustee 
from  the  time  of  such  adverric  claim  orposjses.siou.   Kra- 

ton  I's.  Greenwood •...;..  ^ . 97 

7.  The  Statute  of  Limitaiicms' will  begin  to  run  in  cases  of 
implied  trusts,  created  by  di;cree  of  a  Court  of  Equity 
in  favor  of  tlw  trustee,  from  the  lime  t)f  hi:*  pos.^t!:>sion, 
as  it  would  do  in  a  Court  of  Law;  for  the  reason,  that 
his  possession  never  was  the  p>ssesAi4Hi  of  the  alleged 
cestui  que  trust;  the  relalioii  of  trustee  and  a.^stvi  que 
trust  never,  in  fact  exists,  until  the  decree  of  the  Court 
establishing  that  relation.     Ibid. 

8.  A  bill  filed  for  the  recovery  of  damages  for  >\\e  breach 
of  a  bond  for  titles,  is  a  demand  founded  on  a  sealed  in- 
strument^  and  such  a  claim  is  not  barred  until  twenty 
years  after  the  accrual  of  the  right  of  action  thereon. 
Caldwell  vs,  'Montgomery  and  Wife 106 

9.  When  a  creditor  takes  a  mortmnrfo  secure  the  pay- 

TOL-vn,78  -*lfS|i^'       ' 
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MORTGAGE. 

See  Limitation  of  Action,  9. 

NE  EXEAT. 

See  Equity,  IT  to  20,       ' 

NEW  TRIAL. 

1.  Where  the  Jury  found  a  verdict  for  a  greater  amount 
of  damages  than  was  claimed  in  the  plali^iflr's  declara- 
tion, and  a  motion  lor  a  new  trial  having  been  niade  on 
that  ground,  the  jUntiff  entered  a  remittiter  on  the  '^y 
record  for  tbe'anHw:  Held,ti\^t  the  plaintiff  had  the 
right  to  enter  'sifcli  temittitep,  and  that  a  new  trial  on 
that  groui;^  ought  to  havy  been  refused.  Griffin  vs. 
Witkefspoon - Ity 

!2.  Where,  on  tha  trial  of  a  cause,  a  witness,  from  mistake, 
failed  to  prove  a  necessary  fact,  to  make  out  the  defence, 
the  witness,  having  pifeviously  assured  the  defendant  he 
could  and  would  do  so,  whereby  the  defendant  was  pre- 
vented from  prQcuring'  other  testimony  to  prove  the 
same  fact,  which  could  have  Seen  procured,  and  a  re* 
covery  ww  had  in  coi»e4uencQ  of  such  mistake  of  the- 
witness  aiid  tlMLjdfer:  J9^<2»  that  6uch  raigtake  ope- 
i-ated  as  a  gdrPBBBHKfe'lhfendfcttt,  and  that  a  new  tri* 
al  should  be  gvkmiHi  file  defendant  having  shown  upon 
the  record  a  good  end  legal  ground  of  defence  to  the  ac- 
tion.     Wilson  vs.  Brandon  Sf  Skankon 136 

3.  Where  the  evidence  is  conflicting  in  regard  to  the  main 
point  in  controversy  between  the  panties,  the  admission 
of  illegal  evidence  by  the  Court;  which  might,  and  prob- 
ably did  decide  the  question  in  favor  of  the  plaintiffs,  in 
'the  mind  of  the  Jury,  a  new  trial  will  .be  granted.  '  Set' 
4le  vs.  AUuon  etal ; .fjMKi 


-M 
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of  the  breacih  of  the  contract  by  thejdefendant.  2d.  He 
may  wait  4intil  the  terminatiou  of  the  period  for  which 
he  was  employed,  nud  then  sue  upon  the  contract  and 
recover  his  whole  wages.  3d.  He  may  treat  the  con- 
tract as  rescinded,  and  may  immediately  sue  on  a  quan- 
turn  meruit  for  the  work  and  labor  he  actually  perform- 
ed.    Rogers  r*.  Par/iam , 190 

PARTNERSHIP. 

1.  Upon  an  agreement  between  A  and  B,  that  A  should 
take  certain  negioes  of  B,  and  work  them  in  a  black- 
smith shop,  furnish  all  supplies,  pay  all  expenses,  aiKl 
give  B  one  half  of  the  nett  proceeds  of  the  shop  for  the 
U8e  of  the  negroes  :  Hcldy  that  as  to  third  persons,  A  ■  * 
and  B  ai-e  partners.     Buckner  n,  Lee  et  dl tM^ 

2.  If  the  business  of  a  firm  is  conducted  by  one  of  the 
partners,  and  his  name  is  the  name  of  the  firm,  and  a 
note  is  made  by.  that  partner  ip  hi^  name,  the  firm  is  lia- 
ble thereon,  if  it  is  proven  that  the  note  was  made  as  a 
note  binding  the  firm,  or  that  the  consideration  of  the 
note  waj)  for  the  benefit  and  in  the  course  of  business  of 
the  firm,  and  thai  the  payee  believed  these  things,  and 
the  maker  sanctioned  his  belief  by  his  acts  and' repre- 
sentations.    Ibid. 

3.  If  money  ta  borrowed,  or  a  purchase  made  by  an  indi- 
vidual member  of  a  partnership,  and  his  note  is  given 
therefor,  it  is,  prifna  Jarie,  the  debt  of  the  individual ; 
but  the  holder,  io  an  action  against  the  firm  for  the  con- 
sideration of  the  note,  may  rebut  this  presumption  by 
proofs  and  if  k  appear  that  the  credit  was  given  to  the 
firm,  and  not  the  individual,  if  the  money  or  the  prop- 
erty went  :to  the  use  and  in  the  course  of  busineas  of 
the  firm,  it  will  be  liable.  If,  however,  the  credit  was 
given  to  the  individual,  the  firm  will  not  be  liable,  al-      ^  j^ 

j^heugh  the  money  or  property  went  to  the  use,  or  in  the   •   • 
course  of  business  of  the  firm.     la  that  cas^»  it  will  bo 


4 


INDEX. 

have  not  been  appropriated,  without  apecifytng  what 
they  are,  is  demurrable  for  uncertainty.  Lane  vs.  Mor- 
ris         468 

7.  Plea,  that  defendant  signed  the  note  sued  on  as  surety, 
and  that  it  was  agreed  between  him  and  his  princfpal 
that  another  should  sign  it  as  co-surety  before 'i|  was 
delivered,  which  was  not  done  :  Held,  that  this  is  not  a 
plea  of  man  est  Jnctum,  and  need  not  be  verified.  Cfeg- 
horn  tw.  Robiion :  —  * 559 

See  Bailt  1.     Jurisdiction,  5, 

PRACTICE  SUPERIOR  COURT. 

1.  In  all  applicsrtions  for  a  new  trial  in  the  Superior  Courts, 
a  brief  of  the  testimony  in  the  cause  must  be  filed  by 
the  party  applying  for  a  new  tiial,  under  the  revision 
and  approval  of  the  Court,  at  the  term  at  which  the  ap- 
plication is  made,  in  conformity  to  the  61st  Common 
Law  Rule  of  Practice,  and  the  fact  must  bo  evidenced  in 
writing.     Tomlinson  vs.  Cox Ill 

2.  A  brief  of  the  testimony  which  refers  to  executions, 
judgments  and  interrogatories,  as  being  attached,  when 
in  fact  no  such  papers  are  appended,  is  fatally  defective; 
and  the  omission  cannot  be  supplied  ^y  the  certificate  . 
of  the  presiding  Judge,  that  he  recognizes  such  docu- 
ments as  in  Court  before  him,  on  the  final  hearing  oCthe 
motion.     Ibid. 

3.  The  best  mode  of  making  out  the  brief  of  the  tSstimo- 
ny,  is  to  embody  in  it  an  abridged  statement  of  the 
oral  and  a  copy  of  the  written  evidence.     Ibid. 

4.  The  question  discussed,  whether  under  our  Statute^'  ^ 
where  the  defendant,  upon  a  plea  of  set  off,  recovera  a    ^' 

^Mlance  against  the  plaintifC^e  plaintiff  has  a  rifht^  on.  /**' 
the  appeal,  to.  diBmim  hiv ijldioii,  so  as  to  defeat  the  ' 
judgment     Aitawipi  ^w0Ukm  tw.  Dyer  et  al 184 


I.- 
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l^ardcft;  tnd  illow  ne  diiMi«tioii  im  relleTin^  tlitfin  from 
the  faihire  to  ^xeixase  it 


5.  Uaderlhe  Act  of  Pebniarj,  1850,  alldefeotslo  the  bill 
of  exceptions,  writ  of  error;  aif4  cita£pn»  ntay  be  amMid- 
ed  instanter,  and  wid^oot  co8t^  in  confcnmity  with  the 
re^td  4>f  the  canae  Mow«  '  HigMM  ms.  Humm^  .:..;..•      327 


6.  A  copy  of  the  writ  of  error  jmuat  be  served  as  required 
by  the  rule  ;  this  right  may  be  waived,  Chapmam  tw. 
Oraj/,  €X*r .' 337 

7.  The  Court  will  not  entertain  an  argument  to  screen  a 
party  failing  to  comply  with  the  rules,  by  showing  the 

.  rule  itself  to  he  inexpedient*     Ibid, 

8.'  The  rules -of  the  Supreme  Court  ^n^'^the  law  of  the 
Court  until  repealed,  unless  they  are  jopugnant  to  the 
Constitution  and  Statutes  qf  the  State,     tbid^ . 

*  .  ■  ■  ■ 

9.  After,  a  bill  of  exceptions  has  been  sig^ned  and  certified 
'  by  the  Judge  of  the  Superior  Court,  and  filed  with  the 
Clerk,  his  control  over  it  is  at  an  eud.     Heard  Pt^ 
Heard : .......:.:. - 380 


1  . 


10.  Under  tbe  Acts  of  33d  February,  IS^iO,  the  eriginal 
bill  of  exceptions  must  remain  in  the  Clerk's  office  be- 
k>w,  and  a  copy  transmitted  to  the'Supreme  Court,  as  a 
part  of  the  trapscript  of.  the  record,  or  accompanying  tlie 
same ;  and  irtfais  is  not  done,  the  cause  Will  be  etricken 
from  the*  docket.     Ibid,         • 

11.  The  Act  of  23d  Febmary,  1850,  allowing,  the  copy  to 
be  made  out  and  sent  up  with  the  transcript  o4  or  before 
ihefirti  day  of  the  term,  would  seem  to  repeal  that  pro-  . 
vision  oPlhe  Act  of  1845,  requiriug  the  transcript  to  be  ^^ 

^.-  sent  up  within  ten  days.     Ibid.  ^ 

12.  An  application  for  a  certificate  to  prevent  damages 
being  assessed  under  the  Act  of  1845,  creating  i^^Su- 
VOL.  VIII.      7ft  ».  .i*** 


^      'c-  Tt.  '.V/-T*« 4oM 


c  "Siz^sss^:-    :'  c:r3ci:io-  of  ire  recr.rd. 


.-^  -  & 


^ND  AGENT. 


Er-^tlS^ORY  NOTES. 


£ 


r-r .   Lis  r-iifci  r.  nrzoc  Tccr^er  •:  -:  -.-f  a  prior  indorser 

'r  ...     .... 


%  -  le  ri:r:^r  ~rF  ^^  iizz^  of  &  iunely  10  a  join!  and 
»:Ge.  v:^  ±r  --'.--zj^a*  r^'  :'~e  navee,  i*  not  such  a 
'.  ImJ^ckl.  «   u  will  inralidaie  h.      Bromglitom, 


-     V 


■a 


Se*   E^Kiijft  16.     Es4aUor$,  AdminiHrators^  ^.  7  /o  12. 
/VukJ.  1  te4.     Abrirr.  1.     Pramiuory  Aofer»  3.     jSA^- 
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PrRCHASER. 


24S 


w.    .>:•;  »"":*?  s«j*  %  i-  :e-  r:l!.  cr  oiber  negotiable  security, 
>,.ii^   a"i#-  tiii  >.v  vi'.ue.  ^^c-  if  m  <f «^,  from  one  who  has 
^a  ^;-:**  ::  -.:.  s-.-^^-ir^"**  :ro  utTe  2 rains!  the  true  owner. 
rV-m.-f    i:i«  -.  r#.   Kwfy 421 

See    l".-i-  j.-s,    1.      Endrncf.   1?..    Pleading,  1.  2.      i?r- 


* 
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r 

QUIATIMBT. 

See  Equity,  26. 

RECORDS. 

See  Evidence,  9,  10. 

'     ■  *  ■ 

REMAINDER  AND  REMAINDER-MEN. 


1.  A  remainder  in  slaves  cannot  be  created  by  parol.         '*^' 
MuxweH  vs,  Harrison  ,61. 

..."  ■ 

2.  A  limitation  of  a  promissory  not^  in  remainder,  by  deed 

or  will,  is  valid;     Broughion,  adm'r,  vs.  West 248 

*  * 

See  Equi/y,  26.     Will,  1. 

-.   RETROSPECTIVE  LAWS. 

< 

1.  Are  forbidden  by  the  first  principlcMi  of  ju^ce.     TJkc  . 
Mayor  Sfc.  vs.  Hartridge 1 ...... , I . . .         23 

*  *  m 

*  m  '  ' 

RAIL  ROADS  ANDRAIL  ROAD  COMPANIES. 

■.  •  , 

1.  The  Macoiric  Westein  R.  R.  Co.  took  on  board  their 
cars  the  slave  of  H,  having  a  general  passr  and  without 
the  knowledge  and  consent  .of  H,  to  transport  \Am  to  a  - 
given  point,  for  the  usual  iaro  for  negroes  :  Biddf  that 
this  was  a  c(»nversion  of  the  slave,  and  that  the  company 
are  liable  for  all  the  injuries  which  he  received,  whether 
tliey  occurred  by  the  negligence  t)f  the  company  or  oth-  .  ' 
erwise.     The  Macon  4*  Western  R.  R.  Co.  vs.  Holt 167 

SALE  OF  OFFICE. 


See  Contract,  I. 

SATIS  t\Vr*TlUN. 
See  Execution^  ^  to  6^ 


H.! 


d' 
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and  the  title  of  tlie  h/Ari  ia  Anegtei,    Doe^  om  dcm. 
Worthy  vs.  Hames 234 

5.  Wher6  property  of  a  defendant  in  -execution  is  seized 
and  sold  by.  the  Sberiff»  there  is  no  warranty  of  title  on 
the  part  ^£  the  defendant  in  execution  or  the  Sheriff. 
The  maxim  of  caveai  emptor  appltep.  McWhor^ter^ 
admWf  94,  Beavers. • ii...»       300 

4 

6.  The  prdinary  returns  of  a  Sheriff,  on  process  in  his 
bands  are  -  not  traversable.    Higgs  vs,  Huson  1 :       317 

7.  The  sureties  of  a  8henff»  afler  recoveries  have  been  had 
again^t  them  to  the  amount  of  their  bond»  may  defend 
themselves  at  law,  against  all  pending  or  future'saiti^ 

that  ground.     Bothvfell  et  a/,  vs.  Sheffield  etal £60 

**  - 

See  Admtnktraiori^  Sxeautors,  4^.  7,  8,  9. 

SL AVB8  AND  FREE  PBB8DNS  OF  COLOR. 

-^      -.•  •-    .      ■    •   .    . 

1.  The  black  color  of  the  African  raee  is  prima  fade  eTi«< 
dence  of  slavery.     The  Macon  4*  WeHem  R.'R,  Co,V9. 

HqU. ; : ; lOT         # 

'     -  ■  ■  *^-    '      . 

2.  A  permit  or  ticket  to  a  dlave  must  specify  the  length  of' 

time  that  he  is  to  be  abs^t,  and  the  places  which  he  £»  - 
allowed  to  visit.  Ti&u/,  "  . 


4- 


See  Criminal  Law,  4»  5,  8,  9,  10.     Rail  Road$^  1.      War- 
ranty^ 1.       - 

STATUTES. 

See  ConHructi&nof  Statute*.    Law,  2^ 

..'■'-■' 
STATUTES  OF  FORCE. 

Sec  Deed,  1.      .  .  - .     * 


X 
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^ 
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7.  In  Iilws  imposing  taxe»,  if  tliieto  be  a'Teal  doiibt  wketh' 
er  the  intention  of  the  Act  was  to  levy  the  taxj  that 
doubt  should  absolve  the  tax  payer.     Ibid, 

8.  Taxes  due  the  State  are  a  general  lieii  upon  all  the  pro* 
perty'of  the  debtor,  attaching  on  the  1st  of  January  of 

each  year.     Doe^  ex  dem.  Ghdncy  vb,  Deavors., 479 

I- 

9.  Where  property  liable  to  tax  is  sold,  under  execution, 
between  the  1st  of  January  -and  the  giving  in  of  th6 
same,  find  is  afterwards  sold  under  execution  -to  pay  the 
tax  due  by  the  defendant  in^.  fa :  Hddt  that  the  pur* 
chaser  at  the  Tax  Collactor'6  sale  gets  a  good  title/ 
Ibid. 


«       I       ■ 
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TESTAMENTARY  PAPER: 

..      -  •   ■        " 

dee  WUIs,^,  " 

TREASURER. 
See  Counijf  Treasurer. 

TRESPASS. 
See  Equity,  3t  i,  5. 

TROVER. 
See  Conversion,  1,2,  3. 

TRUST  AND  TRUSTEES. 


See  Amend)nemt,  3«     (hrporatians,  passim.    Equity,  2,  16. 
Evidence,  18.     LimiUUions  of  Actions,  4,  5,  ^  7. 
*  .    . 

USURY. 

1.  If  B  surety  to  an  usarioua  oohtract  paja  osoriotiiB  inlei^ 


I;NDEX.  633 

breach  of  warranty  of  ilie  soundneaa  of  negro  children 
whoso  mother  was  proven io  have  died  o£  consumpCion, 
it  is  necessary  to  show  either  t^hat  the  disease  waft- W- 
reditary  iu  the  family,  or  that  the  children  were  bom 
subsequent  to  the  actual  existence  of  the  complaint  in 
the  mother.     Dean  vs^^Traylor •  •  r,^^    1^4 

WILL. 

1,  Where  a  testator  made  the  following  bequest — "  I  lend 
the  following  negroes^  (naming  them)  with  all  their  in- 
crease to  A,  B  and  C,  children  of  my  first  wife,  this 
loan  to  continue  during  their  natural  lives,  and  at  their 
death  the  property  to  he  equally  divided  among  the  chil- 
dren of  A  and  B,  and  in  the  event  of  C's  having  child  or 
children,  they  also  to  have  one  third  part ;  but  if  C  dies 
childless,  the  whole  then  shall  go  to  the  children  of  A  and 
B.  It  is  my  desire  that  John,  o'nO^  of  'the  negroes  men- 
tioned in  this  articlo,  should  go  into  the  possession  of  A, 
and  be  considered  so  much  of  her  part.  It  is  my  desire 
also,  that  no  part  of  the  above  mentioned  property  should 
come  into  the  hands  or  possession  of  the  husband  of  C,  but  v 
it  shall  be  held  by  A  and  B,  and  go  to  their  children,  if 

her  husband  survives  C  r"  Hcldt  on  a  bill  ftled  by  one  of 
the  children  of  A,  for  a  distribution  of  the  properly  in 
the  life  time  of  B,  that  it  was  the  intention  of  the  testa- 
tor thai  his  three  daughfei^ should  hold  the  pngxession  of 
the  life  estate  in  the  property  dufing  their  joint  lives  or 
the  life  of  the  survivor,  and  that  the  grand-children  of 
the  testator  were  not  entitled  ta'a distribution  until  the 
death  of  the  last  survivini"  di&gfaler.  Rionlan,  guar- 
dia/if  vs.  JLtlidaj/  it  al ".-. 79 

2.  A  testator  bequeathed  4is  folh»ws:  "I  farther  will 
that  one  }iundro<l  dollars  y^f/*  annum  be  paid  out  of  the 
profits  of  s:iid  bakery  to  B:  Moore,  of  the  city  of  New 
York,  for  the  use  of  my  mother,  Mrs.  Elizabeth  Wag- 

^^ner  and   also  tfte  UJxc  su?n  (^f  one  hundred  dollars  out  of 
*•   said  proftis  to  my  sister,  Mrs.  Margaret   Williams,  to- 
gether wiih  eighty  dollars  lent  by  her  to  me  in   Ne>v 

VOL.    Vflf.    80 
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ll^  An  instrument  by  which  A  conveys  cftrtabi  .ndjproes  t<V 
P,  with  this  condition :  ^  N«TeTtfa4eM,  I  jf]^  dbnar) 
have  the  full  use  of  said  negreee  dai(ilj[^  mjiitfarwi  JM^ 
timOy  and  at  the  time  of  my  dceth»  me  w3  lUigToes  and 
their  increase  shall  rise  and  become  theptoperty  of  the 
said  B  :"  Held^  to  be  a  will  and  not  a  deed^  CKiry  r«. 
Rawlins .'^ ^. 


^  :"  HMf  that  the  daaghter  took  a  life  estate,  and  her 
^4l|Qdren  a  remainder,  as  purchasers,  aiid  not  bydor 
scent.     Kemp,  <idmlr^  vt,  Daniel,  pro  tfiihT^c.  :..••«..•       385 
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WITNESS. 


See  New  Trial,  2.    Evidence,  IS,  20. 
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